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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KELVIN RAY LOVE.,

Plaintiff,
Civil Action No. 17-1036BRM-DEA
V.

JOHNDOES1-9,etal.,
OPINION
Defendants.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis Plaintiff Kelvin Ray Love’s Motionto Remandthis actionto the
SuperiorCourtof New Jerseyl.aw Division, MercerCounty.(ECFNo. 6.) DefendantSteven
JohnsonRev.W. Wilcox, GeorgeT. Hanuschik, anrs. Zimmermart (collectively,“Moving
Defendanty oppose the Motion(ECF No. 7.) Pursuanto Fedeal Rule of Civil Procedure
78(b), this Courtdid nothearoralargumentFor the reasonsetforth herein, Lovés Motion to
Remands DENIED.

l. BACKGROUND

Love is a prisonercurrently incarceratecht the New JerseyStatePrisonandalleges
claimsagains prisonofficials and employees of thidew JerseyDepartmentof Corrections,

pursuanto 28 U.S.C. § 1983SeeSemnd Am. Compl. (ECF No. 1-1.)

! Moving Defendantsare namedexactly as they are identified in the Second Amended
Complaint.
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On August 17, 2015, Love filed his initial ComplaintNiew Jersey State CoufECF
No. 7at 2andDocs. Relating to Ryan’s Mot. @ismiss ECF No. 71) at 9.)No defendants
were served with the initial ComplainECF No. 7 at 2.) On January 4, 2016, Love filed an
Amended Complaintld.) Service of the Amended Complaint was only effectuateRyan,
but no MovingDefendants were servedd By the time Ryan sought representation from the
Office of the Attorney General, the deadline to file a notice of removal had eéxued
Therefore, the matter remained in New Jersey State Cluliyt. (

On October 14, 2016, Love filed a Second Amended CompldthtafgdECF No. 71
at 9) Ryan was served with the Second Amended Compkaton November 29, 2016, filed
amotion todismiss the Second Amended ComplaiBedECF No. 6 at 22 and ECF No. 7 at
3.) On January 17, 2017, Moving Defendamtere served with the Second Amended
Complaint, and requested representation from the Office of Attorney Ge«t& No. 6 at 2
and ECF No. 7 at BDefendant Christine Vaughan has yet to be servighl the Second
Amended Complaint. (ECF No. 6 at 6.) On January 23, 2017, the Superior Court of New Jersey
granted Ryan’s motion to dismiss her from the daséailure to state a claiwith prejudice.
(ECF No. 71 at 1-2.)

On February 15, 2017, Moving EBdantdiled a Notice of Removal. (Not. of Removal
(ECF No. 1).) Ryan, although dismissed with prejudice from the matter, consergetbial.
(ECF No. 7 at 3.) On March 10, 2017, Love filed a Motion to Remand the matter back to New

Jersey State CouECF No. 6.) Moving Defendants oppose his Motion. (ECF No. 7.)



. LEGAL STANDARD

Under 28 U.S.C. § 1441, a defendamy removeclaimsfiled in statecourtto federal
court.However,aplaintiff may challenge the removal by movitgremandthe casebackto state
court. 28U.S.C. § 1447. Ground$or remandinclude: “(1) lack of district court subjectmatter
jurisdictionor (2) adefectin theremovalprocess.’PASv. Travelersins.Co,, 7 F.3d 349, 352 (3d
Cir. 1993). A motiorfor remandon thebasisof a proceduratiefectin the removalmustbefiled
within thirty (30) days of the notioaf removal, 28J.S.C.8§ 1447(c)whereasa motionto remand
basednlack of subjectmatterjurisdiction maybemadeat anytime beforefinal judgment.”Foster
v. Chesapeakéns. Co, 933 F.2d 1207, 1212-13 (&&ir. 1991)(citing 28 U.S.C.8 1447(c)). A
federal court may find that subjectmatterjurisdiction existswhen thereis either diversity of
citizenshipor afederalquestions raised Jaymev. MCI Corp., 328F. App’x 768, 77071 (3dCir.
2008).“The party assertingjurisdiction bearsthe burdenof showingthat at all stagesof the
litigation the caseis properly before thefederalcourt.” SamuelBassettv. KIA Motors Am. Ins,
357 F.3d 392, 396 (3dir. 2004).Additionally, whenacases removed;all defendantsvho have
beenproperly joined andervedmustjoin in or consento the removal of the action.’”28 U.S.C.
8§ 1446(b)(2)(A).

With respectto diversity of citizenship,completediversity among opposingartiesis
requiredfor a federalcourtto retainjurisdiction. Cardenv. ArkomaAssocs. 494 U.S. 185, 187
(1990). Federalcourts rigorously enforce the congressional intentestrict federl diversity
jurisdiction, andthereforeremovalstatutesare “strictly construed against removal” and “doubts
mustberesolvedn favor of remand.SamuelBassett357F.3dat 396-403.

Under 28U.S.C.8 1331, dederalcourthasoriginaljurisdictionover acivil action“arising

under theConstitutionJaws,ortreatiesof theUnited States.'Federakourtsretainfederalquestion



jurisdiction “only if the complaintseeksa remedyexpresly grantedby a federallaw or if it
requires the construction ofederalstatute pr adistinctivepolicy of afederalstatuterequires the
applicationof federallegal principlesfor its disposition.”Jayme 328 F. App’x at 770 (internal
citationomitted). Additionally, afederalcourtmayretainjurisdiction over a complaint thatises
only statelaw claims(assumingliversityjurisdictiondoesnot exist)if thoseclaims“arise under”
and“necessarilyraise”federallaw. Gunnv. Minton, 568U.S.251, 25758 (2013).In other words,
statelaw claims“aris€]] under”federallaw whenthey ‘necessarilyaise a statedfederalissue,
actually disputed and substantiathich a federalforum may entertainwithout disturbing any
congressionally approved balancdexferalandstatejudicial responsibilities.’ld. at258 (quoting
Grables & Son#etal Prods.v. Darue Eng’g &Mfg., 545U.S.308, 324 (2005).

I11.  DECISION

Love doesot challenggurisdictionbasedon alack of subjectmatterjurisdiction (See
ECFNo 6.) Indeed, the Court hasibjectmatterjurisdiction overthis matterbecausé.oveis a
prisonerallegng claimsagainstprisonofficials andemployees of thBlew JerseyDepartment
of Correctionspursuanto 28 U.S.C. 8§ 1983.HCF No. 11.) Instead, Love argues, removal
wasimproperbecauseat wasuntimely. (Id. at 1.) Specifically,he argues Moving Defendants’
Notice of Removalis untimely becauset should havéeenfiled within thirty daysof Ryan’s
serviceor within thirty days of Love’s Amende@omplant, not Second Amended Complaint.
(Id.) Love alsoargues Moving Defendant®nspiredwith othersto manipulateservicefor the
“expresspurpose” of removing theaseto federalcourt ando deny theNew JerseyStateCourt
of jurisdiction.(Id. at2-6.) Moving Defendantargueremovalwasproperin this matterbecause

it was effectuatedwithin thirty daysafterthe Moving Defendantsvere servedwith process.



(ECF No. 7 at 4.) They further argue Love’'s argument regarding Moving Defendants
manipulationof sewriceis entirely withoutmerit. (1d.)

The “last served defendant” rule permits the last served defendant to removeréhe enti
case within thirty days of servidBostrom v. NJ. Div. of Youth & Family ServaNo. 111424,
2011 WL 3684817, at *3 (D.N.J. Aug@2, 2011).Pursuant to thisule, other defendants are
permitted to consent to the latgrveddefendans removal “even if their own removal periods
have expired.’Di Loreto v. Costigan351 F. App’x 747,752 (3d Cir.2009);see Delalla v.
Hanover Ins.660 F.3d 180, 188 (3d C2011) (stating that “an earliserved defendant should
not be precluded from joining in another defendant’'s notice simply because that defendant
elected not to file a notice aémoval”).

In this case,Moving Defendants concede Ryan was served with the Amended
Complaint andthat her deadline to file a notice of remal expired. (ECF No. 7 at 2.)
Nonetheless, Moving Defendani®re only served with the Second Amended Complaimt
January 17, 20L4ECF No. 6 at 2 and ECF No. 7 at Bhjerefore, Moving Defendantbeing
the last servedhad until February 16, 2@1to timely file a notice of removalMoving
Defendants, therefore, met the timeliness requirement under 28 U.S.C. § 1446(b) thesause
filed the Notice of Removal on February 15, 20d/hich was within the 30 day time period to
remove.

Removal also requires unanimity among all defenddidalla v. Hanover Ins. 660
F.3d 180, 188 (3cCir. 2011) (“Removal requires unanimityal defendantgnustjoin in a
notice of removain orderfor removalto bepermissible.) (citing Fletcherv. Hamlet 116U.S.

408, 410 (1886))Therefore all defendantamust either join in the notice of removal or

otherwisegive consentwhenthereis morethan one defendair the caseLevisv. RegoCo.,



757 F.2d 66, 68 (3Cir. 1985). However, theule of unanimity does not apply€1) whenthe
nonjoining defendaris a nominal party; (2)vhenthe defendant haseenfraudulently joined;
or (3) whena defendant has nbeenservedvhenthe removing defendanfiged their notice of
removal.”Am.AsseFin., LLCv. CoreaFirm, 821F. Supp. 2d 698, 70.N.J.2011)(citations
omitted). A defendants considerechominalif theyarenotconnectedo or have not engaged
in the wrongdoingthatis allegedin the complaintMichaelsv. Stateof New Jersey 955F.
Supp. 315, 320D.N.J.1996).

This Court findsall properlyserveddefendants unanimously join@dthe petitionfor
removalwithin thirty days ofservice Here,Moving Defendantsollectivelyfiled theNotice of
Removal.(ECF No. 1.) Thus,all Moving Defendantglearly consentedo the removalSee
Pegasu®lue Star Fund.LLC v. Canton Prods., In¢.No. 08-1533, 2000L 331413,at*9
(D.N.J.Feb.10, 2009) earlierserveddefendant&ffectivelyjoinedin laterserveddefendant’s
petition by collectivelyfiling aNotice of Removal).Christine Vaughan, a named defendant
the Second Amended Complaint, who has not consented to removal or joined in the petition for
removal, has not been served. (ECF No. 6 at 6.) Therefore, the rule of unanimity dgggynot a
to her. Am.Assetrin., LLC, 821F. Supp. 2dt 700.

Moreover, the rule of unanimity does not apply to Ryan, who nevertheleakdugsily
consented to removal. Ryan is a nominal defendant because she was dismissed witle prejudi
from the action on January 23, 2017, and therdfardNew Jersey State Court ltkegermined
she has nd‘engaged in the wrongdoing that is alleged in the compldifichaelsv. State of
NewJersey 955F. Supp. 315, 320D.N.J.1996);seeParkerv. Cty. of Oxford,224F. Supp.
2d 292, 294(D.Me. 2002) (concluding thatasewas not “removable”initially wheresome

defendants did not consetremovaland that thease“did not becomeremovable untithe



nonconsenting Defendamtas dismissedfrom the case”) Therefore,this matterwas timely
removedn accordancevith 28U.S.C.§ 1446(b).

Lastly, Love’s conspiracyarguments without merit. Love hasfailed to setforth any
evidenceo supporthis claim of conspiracyexcepthis own assertionshatMoving Defendants
conspiredwith othersto manipulatesewice for the“expresspurpose” of removing theaseto
federalcourt andto deny the New JerseyState Court of jurisdictior? Accordingly, Love’s
Motion to Remands DENIED.

V. CONCLUSION

Forthereasonsetforth above, Loves Motion to RemandECFNo. 6) is DENIED.

Date:November 28, 2017 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE

2 To theextentLove’sMotion assertsiewallegationsagainstvarious governmentahtitiesthat
arenotrelatedto the removal othis action, the Court hasot andwill notaddresshesealleged
claims.In addition, Love’s argumentggardinganyclaimsagainsiRyanaremootbecausany
claims againsther were dismissedwith prejudicefor failure to statea claim. Therefore,the
Courtwill notaddresshesearguments(ECF No. 6 at2 andECFNo. 7-1.)
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