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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ALAN C. NEWMAN, Civil Action No. 17-1337 (FLW)
Plaintiff,
V. MEMORANDUM OPINION

THEODORE J. HULTER, WARDEN, et
al.,

Defendants.

This matter has been opened to the Court by Plaintiff's filing of a civb@agursuant to
42 U.S.C. § 1983 against prison officials at Ocean County Correctional Facditygarom a
slip and fall @cident that occurred in 201@he Court previoushgranted Plaintiff's application
to proceedn forma pauperis.Federal law requires this Court to screen Plaintiff's Complaint for
sua spontelismissal prior to service, and to dismiss any claim if that claim fails to state a claim
upon which relief may be granted under Fed. R. Civ. P. 12(b)(6) and/or to dismiss any defendant
who is immune from suitSee28 U.S.C. 81915(e)(2)(B)! For the rasons explained below, the

Court will dismiss the Complaint as untimelgd deny leave to amend.

! Pursuant to the Prison Litigation Reform Act, Pub. L. No. 104-134, §§ 801-810, 110 Stat.
1321-66 to 1321-77 (April 26, 1996) (“PLRA”), district courts must review complaints in those
civil actions in which a prisoner is proceedingorma pauperissee28 U.S.C. § 1915(e)(2)(B),
seeks redress against a governmental employee or eag8 U.S.C. § 1915A(b), or brings a
claim with respect to prison conditiorsge42 U.S.C. § 1997e. The PLRA directs district courts
to sua spontelismiss any claim that is frivolous, is malicious, fails to state a claim upon which
relief may be granted, or seeks monetary relief from a defendant who ismarfrom such

relief. “The legal standard for dismissing a complaint for failure to staténa jglasuant to 28
U.SC. 8 1915(e)(2)(B)(ii) is the same as that for dismissing a complaint pursuatemF

Rule of Civil Procedure 12(b)(6).Schreane v. Sean&06 F. App’x 120, 122 (3d Cir. 2012)
(citing Allah v. Seiverling229 F.3d 220, 223 (3d Cir. 2000))jtchell v. Beard 492 F. App’x

230, 232 (3d Cir. 2012) (discussing 28 U.S.C. 8§ 1997e(c)¢byrteau v. United State287 F.
App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C. § 1915A(b)).
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Plaintiff's Complaint is dated February 20, 2017. (ECF No. 1, Complaint dth@
Complaintis brought pursuant to § 1988.(at 2) andalleges that oseptember 21, 2010,
Plaintiff was an inmate at Ocean County Correctional Facility in Toms Riserérsey. Id. at
7.) On that date, h@as carrying hot tea when Bipped and fell on a wet floor outside his cell.
(Id.) Plaintiff broke his foot irthree placesral received second degree burns for which he
received medical attentior{ld. at6-7.) Plaintiff allegeshat the wet floor was caused by a
“defective shower curtain that was too shortd.gt 7) Plaintiff and other inmates housed on
his unit had previously complained about the defective shower curtain on “humerous occasions”,
but a work order was not submitted to correct the isdde). Rlaintiff seeks damages for his
injuries. (d.)

Plaintiff also stateg his Complaint that higled a notice otort claim on December 10,
2010,alleging that he sustained injuries at the facilitig. &t 6.) Plaintiff subsequentfited a
Complaint in New Jersey Superior Court on February 5, 2013, alleging negligerfedwaedo
train. (d.) The state court granted summary judgment to defendants on July 12, 2033lt (
appears that the Appellate Division affirmed the dssai in an unpublished decision on June
10, 2015°> See Newman v. Ocean Cty. Dep't of Gdvo. A-0513-13T4, 2015 WL 3602479, at

*1 (N.J. Super. Ct. App. Div. June 10, 2015).

2 The New Jersey Appellate Division affirmed the dismissal as follows:

Suffice it to say, there is no dispute plaintiff's complaint was filed
after the tweyear period provided by statuteeeN.J.S.A. 59:8-9
(“[IIn no event may any suit against a public entity ... arising under
this act be filed later than two years frore time of the accrual of
the claim .”). This bar applies regardless of whether a notice of
claim was timely filedAnaya v. Twp. of Vernoi39 N.J. Super.
409, 412 (App. Div.)(“It is plain that the notice provisions of the
act, including those relating tehen an action may be commenced
after notice of a claim is filed, do not affect the statute of
limitations provisions applicable to the claim assert@ére, two
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It appears from the face of the Complatmdt Plaintiff's § 1983 claims axantimely? It
is well established that there is no independent statute of limitations for brindaigmainder
42 U.S.C. § 1983 in federal court. Instead, “the [forum] statitute of limitations for personal
injury” applies to claims filed under 42 U.S.C. § 19&americ Corp. of Delaware, Inc. v. City
of Philadelphia 142 F.3d 582, 599 (3d Cir. 1988). InWa@ersey, the statute of limitations for a
civil rights claim under § 1983 or the NJCRA is two yeddssque v. New Jersey State Police
603 F.3d 181, 189 (3d Cir. 2009) (section 1983ita v. Borough of Seaside Paiv. No. 09-
865 FLW, 2010 WL 3862561, at *10 n.3 (D.N.J. Sept. 27, 2010) (collecting cases and
concluding that tworear statute of limitations applies to plaintiff's NJCRA claims.)

The limitations period begins to run on the accrual date. For federal claims brought
pursuant to 42 U.S.C. 883, the accrual date of the claim is determined in accordance with
federal law Disabled in Action of Pa. v. Se. Pa. Trans. AW&R9 F.3d 199, 209 (3d Cir. 2008).
Generally, a claim accrues when the facts which support the claim reassinaily hae
become known to the plaintifSameri¢c 142 F.3d at 599 (citinDe Botton v. Marple Twp689
F. Supp. 477, 480 (E.D. Pa. 198&gg also Large v. County of Montgome397 F. App'x 606,
606 (3d Cir. 2009). Thus, “a claim accrues as soon as a pb#aiimiff either is aware, or

should be aware after a sufficient degree of diligence, of the existence arel @oan actual

years from the date of the accident and resulting injury.” (citing
N.J.S.A. 59:8-1; 59:@8b; P:8-9. See also N.J.S.A. 2A: 12,
certif. denied, 71 N.J. 494 (1976). “The Tort Claims Act
specifically bar[red] the institution of this actiornbid.

Id.

3 Although the statute of limitations is an affirmative defense that may be waiseddfgndant,
the Court may dismissua sponte pro se civil rights claim under 28 U.S.C. 8§ 1915(e)(2) where
untimeliness is apparent from the complai8ee Hunterson v. Disabat®44 F.App’x. 455, 457
(3d Cir. 2007).



injury. Podobnik v. U.S. Postal Ser409 F.3d 584, 590 (3d Cir. 2005) (citikgystone
Insurance Co. v. Houghto863 F.2d 1125, 1127 (3d Cir.1988%ge alsd.arge v. County of
Montgomery 307 F. App’x. 606, 606 (3d Cir. 2009). Put another way, “a cause of action
accrues when the fact of injury and its connection to the defendant would be zeddogynia
reasonable personKriss v. Fayette Cty827 F. Supp. 2d 477, 484 (W.D. Pa. 204fty, 504
F. App'x 182 (3d Cir. 2012%ee alsdsiles v. City of Philadelphigb42 F. App'x 121, 123 (3d
Cir. 2013) (citingSandutch v. Muroskb84 F.2d 252, 254 (3d Cir.1982)ef curian) (federal
cause of action accrues when the plaintiff is aware, or should be aware, osthaaxof and
source of the injury, not when the potential claimant knows or should know that the injury
constitutes a legal wrong).

Here, Plaintiftknew he was injured and the source of his injury on or about September
21, 2010, and filed a tort action in state court, whvalsdismissed aantimelyin 2013. The
instant § 1983 action premised on fagne slip and fall accidei#t likewise barred undéhe
two-year limitations period fog 1983 actionsas any claim for relief accrued nearly seven years

ago, and the Complaint provides no facts in suppodafitable tolling. Because it is clear from

4 For section 1983 and NJCRA claims, “[s]tate law, unless inconsisiimtederal law, also
governs the issue of whether a limitations period should be tol@idtie v. New Jersey State
Police 603 F.3d 181, 185 (3d Cir. 2010)cPherson v. United State392 F. App'x 938, 944
(3d Cir. 2010).Equitable tolling under New Jersey law may arise “where ‘the complaiaant h
been indaed or tricked by his adversasymisconduct into allowing the deadline to pass,’ or
where a plaintiff has ‘in some extraordinary way’ been prevented frontiagdas rights, or
where a plaintiff has timely asserted his rights mistakenly by either defedgiading or in the
wrong forum.”Cason v. Arie Street Police Dedtto. 10-0497, 2010 WL 2674399, at *5n. 4
(D.N.J. June 29, 2010) (citirfffreeman v. State847 N.J. Super. 11, 31 (Div. 200Xge also
Hedges v. United State$04 F.3d 744, 751 (3d Cir. 2005) (explaining equitable tolling under
federal law). To the extent Plaintiff has\alid basis for equitable tolling, he magek
reconsideration of th@rder acompanying this Memorandum Opinion pursuant to Local Civil
Rule 7.1.
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the face of the Complaint that the action is barred by theyg@o limitations period, the Court
will dismiss the Complairdis untimely

The Court also finds that granting leave to amend the Complaint would be futile under
the facts presented in ti@mplaint. SeeGrayson v. Mayvietate Hosp.293 F.3d 103, 108
(3d Cir. 2002) (District court may deny leave to amend under Rule 15(a) when amendment is
futile.). Here, Plaintiff has conceded that he vaasre of his injury and the source of his injury
and filed atort claim in state cat, whichwas dismissedn summary judgment. Furthermore,
the Complaint at best describ@egligent conduct, which is not actionable under section 1983.
SeeDaniels v. Williams474 U.S. 327 (1986) (holding that inmate who was injured when he
slipped on a pillow that was negligently left on the stairs by deputy sheefmlat state claim

under § 1983). As such, the Court denies leave to amend. An appropriate Order follows.

5 To the extent Plaintiff attempts to state a statetort claimfor negligencethe Court declines
to exercise supplemental jurisdictiotSupplemental jurisdiction allows federal courts to hear
and decide statlaw claims along with federdaw claims when they are so related to claims in
the action within such original jurisdiction that they form part of the sameocasmtroversy.”
Bishop v. N.J. Dep't of CorrlNo. 05-5660 (FLW), 2006 WL 777035, at *2-3 (D.N.J. Mar. 24,
2006) (citingWisconsin Dept. of Corrections v. Scha&#4 U.S. 381 (1998) (citation and
internal quotation marks omitted)). Where a district court has original jur@digursuant to 28
U.S.C. 8§ 1331 over federal claims and supplemental jurisdiction over state claimsptosé
U.S.C. § 1367(a), the district court has discretion to decline to exercise supplgorestigtion

if it has dismissed all claims ovevhich it has original jurisdictionld. (citing 28 U.S.C. §
1367(c)(3)). In exercising its discretion, however, “the district court shiakle into account
generally accepted principles of ‘judicial economy, convenience, and fairnesditigames ™

Id. (citing Growth Horizons, Inc. v. Delaware County, Pennsylva@&8 F.2d 1277, 1284 (3d
Cir. 1993). Where the federal claims are dismissed at an early stage figtieh, courts
generally decline to exercise supplemental jurisdiction over state clan(siting United Mine
Workers v. Gibhs383 U.S. 715, 726 (1968krowth Horizons, In¢.983 F.2d at 1284-1285. In
this case, the Court is dismissing the claims over which it had original subject nrétticgion
at the earliest stage tife litigation and declines to exercise supplemental jurisdiction pursuant to
28 U.S.C. § 1367(c)(3) over any potential claims arising under state law. The Guwasgses no
opinion as to whether Plaintiff could brimgystate law tort claims in stat®urt; the Court
notes, however, that it appears tR&intiff has already litigated his tort claims in state court and
those claims have beeismissed as untimely
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s/Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.

Dated: Augus8", 2017



