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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TERE VILLAMIL AND VILLA
COMPONETES, INC., DBA as LA :
JOLIE SALON AND SPA . Civil Action No.: 171566 (FLW)

Plaintiffs, : OPINION
V. :

SENTINEL INSURANCE COMPANAY,
LIMITED., et. al

Defendants.

WOL FSON, United States District Judge:

This matter comes before the Court on the Motion for summary judgméefepdants
Sentinel InsuranceCompany Limited (“Sentinel”) and The Hartford Financial Insurance
Company’s’cumulatively, “Defendants”) omsurance coverage claims asserted in the Complaint
of Plaintiffs Tere Villamil (“Ms. Villamil”) and Villa Components, Inc. d/b/a/ La Jolial& and
Spa (“La Jolie”) (cumulatively, “Plaintiffs?) The instant dispute arises from Defendants’ denial
of Plaintiffs’ insurance claim in connection with damages caused asu#t of a storm which
occurred in the Princeton, New Jersey, area on July 30, Foi@he reasons set forth below,
Defendants’ Motion iSRANTED.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Sentinel issuedn insurance policyj.e. the “Hartford Spectrum Business darance
Policy” (“the Policy”), to La Jolie a beauty salon located at the intersection of Witherspoon and
Hulfish Streets, in Princeton, New Jersty, the periodirom June 15, 20160 June 15, 2017.
Sentinel’'s Statement of Undisputed Facts (“DeSsatement of Facts”), 142 La Jolieoccupies

two floors inthe Hulfish Building Id. § 3 Exhibits E & F. A descendingtairwell enclosed by
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three concrete wallggadsto La Jolie’slower floor, which isbelow the street levelnd accessible
througha glass dooentranceld. 26, Exhibit H.Moreover, danding area with a drain inlet is
located athe bottom of the stairwelthe stairwell however,is notprotectedby aroof and“is
subject to direct entry of rains, snow and all elemeiuds.”

ThePolicy's terms angbrovisions inrelevantpart,obligatethe insurer t@rovidecoverage
for the “physicaloss of or physical damage to Covered Property” thatasiSed by or resuliin
from a covered Cause of Losdd. § 21. Specifically, Covered Property and Cause of Loss are
defined pursuant tthe Agreement to include:

1. Covered Property
b. Business Personal Property located in or on the building(s)
describedn the Declarations at the “scheduled premisa@sin
the open (or in a vehicle) within 1,000 feet of the “scheduled
premises,” including:
(1) Property you own that is used in your business
(2) Tools and Equipment aved by your employees, which are
used in your business operations
(3) Property bothers that is in your care, custody or control
[and]
(4) “Tenant Improvements and Betterments”
3. Covered Cause of Loss
Risks of Direct Physical Loss unless the loss is
a. Excluded in Section B., Exclusions
b. Limited in Paragraph A.4 Limitations; that follow.
Id. 121, Exhibit A.

However the Policy’s terms and provisions do nmtovide coverage for damage or loss

arisingfrom “[f]loo d, including the accumulation of surface water*[@]ater that backs up from

a sewer odrair’’; indeed,as the Policy sets forthfs]uch loss or damage is excluded regardless

of [whether]any othefcovered]cause or event. . contributes concurrentlyr in any sequence to



the loss.”ld. 1 22, Exhibit SNotwithstanding thaexclusion the Parties entered into seperate
“STRETCH” agreement, whichodifies the contract to includedditionalcoverageor various
forms of physicaloss or physical damagegcluding those arising from:
17. Sewer and Drain Back Up
The following Additional Coverage is added:
We will pay for direct loss of or physical damage to Covered
Property solely caused by water that backs up from a seweaior
This coverage is included within the Covered Property Limits of
Insurance.
THISISNOT FLOOD INSURANCE
We will not pay for water or other materials that back up from any
sewer or drain when it is caused by any flood. This applies
regardless of the proximity of the flood to Covered Property.
Flood includes the accumulation of surface water, waves, tidas, i
waves, overflow of steams or other bodies of water, or their spray,
all whether driven by wind or not that enters the sewer drain system.
Id. T 23, Exhibit Q.

During the policy period, on July 30, 2016, a severe thunderséstimated to constitute
atwo hundredto five hundred yeastorm,resultedin approximatty five to seven inches of rain
within a two-hour period® Id. 11 4,5-7. As a consequencavater pooled at the bottom of the
stairwell which is next td.a Jolie’s lower floor entrance, and subsequerttig watereaked
through the building’'s glass door entrance, causing the building to sustain dalchaff 1213.

On the day after the storrV)s. Villamil telephoned Sentinel to report an insurance clai

provided the following explanation torapresentativé:

! Although Raintiff disputes this fact on the basis of relevancy, the infrequency ofadime st

speaks to its intensity, which clearly pertains to the instant dispute.
2 Plaintiff attempts to clarify the conversation through Ms. Villamil's subsequguisiteon
tegimony, during which shstatedas follows: “[w]e saw the [lower level] drain starting to bubble
and slowly rise with water,” on the day of the storm, and that the water subsegumetbd the



Thank you for calling The Hartford, this is Christina, how may |
help you?

Tere Villamil: Hi, yes, this is Tere Villamil, I'm calling from La
Jolie Salon & Spa in Princeton, uh, we have had a flood in our lower
level yesterday that was quite awful, actually. I'll send you a video.
Um, and the first floor was damaged of the business and | need to
put in a claim. | also put in a claim with the landlord as well.

Christina: New Jersey, ok. And when did this flood happen?

Tere Villamil: Yesterday. Uh, we were there the entire day trying to

clean it all up. | sent the email and a notice to my agent, but | was in
the middle of cleaning so | never called you. | called the landlord

first.

Christina: Oh, okay.

Tere Villamil: Yesterday’s um extreme rain that we got in two hours
that was incredible.

Christina: Ok, thank you very much. And you said it widisa
flooding, correct?

Tere Villamil: Yes, uh, the water came in within 15 minutes, the
water came in and flooded the entire lower level.

Christina: Oh, that's quite a bit, ok.

Tere Villamil: Yeah. It came through the door, it seeped right
through the door. And if you could provide me with an email, | have
videos and pictures of the entire incident.

Christina: Ok, and just uh, and just to check, I'm so sorry, did you
have a separate flood insurance as well?

Tere Villamil: Uh, | don’t beliee so because we never had a flood
there. So, | don’t know if the landlord does, but, | don’t have any
flood insurance.

premises through the glass door. Plaintiff, nonetheless, mutedispute the recording of the
telephone call between Ms. Villamil and a representativiee insurance comparils.” Response
to Statement of Material Facts (“Pls.” Response”), 1 14.



Defendantsiltimatelydenied Plaintiffsinsuranceclaim on the bast&hat the cause of loss
was a flood’” which is not covered under the provisions of the Polic$togtchagreementPls.’
Response, T 1M that regard(1) the mannem which the water accumulated at the base of the
salon’s stairwelt (2) and whetheithat waterconstitutes “surface watetdre disputedon this
motion Indeed,as the basis for denying coverafefendantsnaintainthat heavy rain flooded
areas in Princeton, including the intersection of Hulfish and Witherspoon, Stregtichcorner
the Hulfish Building is locatedld. 1 4, 11. Exhibit D. MoreoveDefendantpositthatthe flood
water flowed over the curb ametcumulatect the bottom of the stairwell which ledttee lower
level, prior to entering the premises through the glass,damiwithstandindPlaintiffs efforts to
block it with partially filled garbage bags from the inside of the buildichgf 12-13, Exhibit J.

Plaintiffs, on the other hand, contend that the water which entered through the lower level
of the premises does not constitifteod water. Plaintiffs’ Response, § 13. Rathas, a
consequence of the storm, Plairgtifiaintain that water accumulated on the building’s roof and,
in turn, entered the building’s drain system. Plairntifounter Statement of Facts (“Pls.’
Statement ofacts”), § 32. Théigh volume of watemwhich enteredthe building’s drain system
created andverpressurization” and, as@nsequencehatwater “ejected through the Salon’s
numerous sinks and through tf&alon’s]toilets; and drainsld. § 33.According to Plaintif§,
thatwateralsg as opposed tthe flood water from the streedccumulated at the bottom of the
salon’s stairwellentered th@remisesandcausedhe damage. Pls.” Response, 1 4.

Subsequent to the denial obverage, o March 8, 2018, Plaintiffdiled the instant
Complaint against Defendan@sseling claimsfor: (a) breach of contracgnd (b)a bad faith

violation. Now, Defendants move for summary judgment on the basisRkantiffs haveailed to



demonstrat@ genuine dispute of a material fact as to the issue wraitHace watecontributed
to the damage whidte buildingsustained on July 30, 201®laintiffs oppose the Motion.
1. DISCUSSION

A. Standard of Review

Summary Judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavitsyjfsmow that there is no
genuine issue as to any material fact and that the moving party is entitiedigoneent as a matter
of law.” Fed. R. Civ .P. 56(c). A factual dispute is genuine only if there is “a igmffievidentiary
basis on which a reasonable jury could find for the mawing party,” and it is material only if it
has the ability to “affect tnoutcome of the suit under governing laltaucher v. County of Bucks
455 F.3d 418, 423 (3d Cir. 200&ee also Anderson v. Liberty Lobby, Jn€l7 U.S. 242, 248
(1986). Disputes over irrelevant or unnecessary facts will not preclude a gramnwfasy
judgment. Anderson477 U.S. at 248. “In considering a motion for summary judgment, a district
court may not make credibility determinations or engage in any weighing of theejidestead,
the nonmoving party’s evidence ‘is to be believed and alflifizble inferences are to be drawn in
his favor.” Marino v. Indus. Crating C9.358 F.3d 241, 247 (3d Cir. 2004) (quotidgderson
477 U.S. at 255)%ee also Matsushita Elec. Indus. Co. v. Zenith Radio Cér. U.S. 574, 587
(1986);Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002).

The party moving for summary judgment has the initial burden of showing the batss for
motion. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). “If the moving party will bear the
burden of persuasion at trial, that party must support its motion with credible evidenttet
would entitle it to a directed verdict if not controverted at trilml.”at 331. On the other hand, if

the burden of persuasion at trial would be on the nonmoving party, the party mosogifaary



judgment may satisfy Rule 56’s burden of production by either (1) “subwgit[affirmative
evidence that negates an essential element of the nonmoving party’s claimtiem@)strating
“that the nonmoving party’s evidence is insufficient to lelidh an essential element of the
nonmoving party's claim.ld. Once the movant adequately supports its motion pursuant to Rule
56(c), the burden shifts to the nonmoving party to “go beyond the pleadings and by her own
affidavits, or by the depositions, answers to interrogatories, and admissioris, atesignate
specific facts showing that there is a genuine issue for thialdt 324;see alsdMatsushita 475
U.S. at 586Ridgewood Bd. of Ed. v. Stokldy’2 F.3d 238, 252 (3d Cir. 1999). In deciding th
merits of a party’s motion for summary judgment, the court’s role is not taaeahe evidence
and decide the truth of the matter, but to determine whether there is a genuine isgak for t
Anderson477 U.S. at 249. Credibility determinations are the province of the factfBigekpple
BMW, Inc. v. BMW of N. Am., In@74 F.2d 1358, 1363 (3d Cir. 1992).

There can be “no genuine issue as to any material fact,” however, if a party failakeo
a showing sufficient to establish the existence oflament essential to that party’s case, and on
which that party will bear the burden of proof at tri@élotex 477 U.S. at 3223. “[A] complete
failure of proof concerning an essential element of the nonmoving peaisésnecessarily renders
all other facts immaterial.ld. at 323;Katz v. Aetha Cas. & Sur. C®72 F.2d 53, 55 (3d Cir.
1992).

B. Analysis

The Parties agredhat a severe thunderstormgsulting inapproximately five to seven
inches of rain within a twdour period,occurredon July 30, 2016n the Princeton aredhe
severity of the storm caused the street directly in front of the Hulfish Buitdifigod. Moreover,

a pool ofwaterultimately accumulated at the bottom of the stairwtiht provides access to La



Jolie’s lower level entrance, and subsequently entered the preahmsegh the glass door of the
salon. Fbwever, thePartiesdisputewhether thgpooledwater constitutes surface watand in turn,
how water accumulatedt the bottom of the stairwell.

In that regardDefendang contendhat the watemwhich entered thpremises of thealon
resulted from an accumulation food watef’ thatis not covered under therms of thePolicy.

In support,Defendang argue that Princeton’s storm sewer sysigas overwhelmed by severe
rain, which ultimatelycausedhe street immediately outside of the HulfBhilding to floodon
July 30, 2016 Def.’s Biief, at 5.According to Defendasfthe floodwater subsequentfjowed
over the curlof the streend down the stairwelyhere it ultimately poolegrior to entering the
premises through La Jolie’s glass dddr.More importantly, Defendaatontend thatain water
was able to format the bottom of the stairwelk a result of the severe stotmecause the “stavell
where the water collected” does @vea “roof above it and is subject to direct entry of rains,
snow and all elementsDefs.” Statement of Facts, 1 26.

Conversely, Plaintif argue that the water which ultimately enteredldiveer floor of the
salon does not constitute surface wateGabee itoriginatedfrom the roof of the building
notwithstanding the fadt was rain waterAccording to Plaintif§, the roof watersubsequently
entered the building’s drain system, the volume of which caused “over prasisuitiand, in turn,
waterflowed back out of theink drains, toilets, and building’s drains, including dnain which
is locatedat the bottom of the stairwellPlaintiffs Memorandum of Law in Opposition to
Defendants’ Motion for Summary Judgment (“Pls.” Opp. Brief”), at 2.

Indeed Plaintiffs contendshat no flood waterentered the building?laintiffs argue that
the building’s pumps were equaedwith backflow preventers, antherefore, hone of the water

that entered the building originated in the city’s sewer system.” Pls.’'0Rsgp{ 4. In addition,



while Plaintiffs acknowledge that the street directly outside of the Hulfish Building flooded, that
water, aflaintiffs argue, could ndbhave accumulated at the bottom of the salon’s stairwell. PIs.’
Opp. Brief, at 2. In that connectioRlaintiffs aver that thestreets eightinch curbpreventedhe
flood water from“flow[ing] over.” Id. Accordingly, becauseghe only water which could have
entered the building was ndlmod water Plaintiffs maintain that coverage wasproperlydenied

The interpretation of an insurance contract or policy is a legal quegpimally reserved
for a court.Sealed Air Corp. VRoyal Indemn. Cp404 N.J. Super. 363, 375 (App. Diwcgrtif.
denied 196 N.J. 601 (2008). In that regard, as a general matter, “[ijnsurance policies areedonst
in accordance with principles that govern the interpretation of contrhetgatties’agreement
‘will be enforced as written when its terms are clear in order that the expestafitheParties
will be fulfilled.” Memorial Properties, LLC v. Zurich American Ins. C#10 N.J. 512, 525
(2012) (quotingFlomerfelt v. Cardiellp 202 N.J. 432, 441 (2010)). It is, thus, a contractual
principle that courts must give the policy terms their plain and ordinary me#hi@nly when a
policy’s language is ambiguous, may a court rely upon extrinsic or parol evidenceridet
the intent of the pées; however, where the language of the contract is clear, extrinsic &iden
may not be considere@hubb Custom Ins. Co. v. Prudential Ins. ,C®5 N.J. 231, 238 (2008)
(“If the language is clear, that is the end of the inquiry.”). Courts must mae“fer the insured a
better policy of insurance than the one purchaséthlker Rogge, Inc. v. Chelsea Title & Guar.
Co, 116 N.J. 517, 529 (1989).

Moreover, to establish insurance coverage, the insured, such as Plaintiffs, b eaitsal
burden of showing that the harm [claimed] . . . falls within the scope of the pditate Farm
Fire & Cas. Co. v. Estate of Mehimab89 F.3d 105, 110 (3d Cir. 200Reliance Ins. Co. v.

Armstrong World Indus., Inc292 N.J. Super. 365, 377 (App. Div. 1996) (burden is on the insured



“to bring the claim within the basic terms of the policy¥artford Acci. & Indem. Co. v. Aetna
Life & Casualty Ins. C.98 N.J. 18, 26 (1984 ;umberland County v. GSP Recycling ,(3h8
N.J. Super. 484, 503 (App. Diwcertif. denied 177 N.J. 222 (2003%ee Building Materials Corp.

of Am. v. Allstate Ins. Co424 N.J. Super. 448, 464 (App. Div. 2012) (finding that plaintiff “must
first establish that its claim is covered under the policy’s ensuring claudaly if the plaintiff
satisfies this burden, does the burden shift to the defendant insurance company to show that a
exclusion applieEstate of Mehimgrb89 F.3d at 111. Put differently, “[flor purposes of obtaining
summay judgment, [the insurer’s] burden [i]s to show that, factually, plaintiff hdedido meet

its prima facie case,” or that “as a matter of law, [the insurer] had demonsh@atagpiicability

of an exclusion thereby negating coveragdion, Inc. v. Home Ins. Ga292 N.J. Super. 463,
473 (App. Div. 1996).

Here, he Policy, in relevant parstatesas follows: “[w]e will pay for direct physical loss
of or physical damage to Covered Property at the premises . . . caused by or résultiag
Covered Case of Loss.” Brief in Support of Sentinel Insurance Company’s Motion for Summary
Judgment (“Ded.’ Brief”), Exhibit Q. Moreover, while the Policy, itself, does not cover damage
which arise from “[w]ater that backs up from a sewer or drain,” the Partiesednirio an
additional Stretch agreement.he “terms and conditions of the [P]olicy” are applicable to the
Stretch Agreement; however, the Stretch Agreement obligates Defetmlgmts/ideadditional
coverage, including:

Sewer and Drain Back Up
We will pay for direct physical loss of or physical damage to
Covered Propertgolelycaused by water that backs up from a sewer

or drain. This coverage is included with the Covered Property Limits
of Insurance.

1C



THISISNOT FLOOD INSURANCE

We will nat pay for water or other materials that back up from any

sewer or drain when it is caused by any flood. This applies

regardless fothe proximity to the flood to Covered Property. Flood

includes the accumulation of surface water, waves, tidal waves,

overflow of streams or other bodies of water, or their spray, all

whether driven by wind or ndhat enters the sewer or drain system.
Brief in Support of Sentinel Insurance Company’s Motion for Summary Judgment’$‘De
Brief”), Exhibit Q (emphasis added).

Notably, Plaintiffs do not argue that this provision is somehow ambiguous, or that it should
be voided. Based on the plain and unambiguous language of the agredmdnimust be
enforced, to acquire coverage, Plaintiffs must show that the salon sust@magdessolely from
water that backed up from a sewer or drédee, e.g., Memorial Properties, LLC v. Zurich
American Ins. C9210 N.J. 512, 525 (2012) (“Insurance policies are construed in accordance with
principles that govern the interpretation ohtracts; the parties’ agreement will be enforced as
written when its terms are clear in order that the expectations of the parties Wikfilkesl.”)
(citation and quotation marks omitte@tated differently Plaintiffs bear the initial burden of
demorstrating that flood water did not, in any way, contribute to the damages which thadpuildi
sustainedMd Retail Corp. v. Guard Ins. GrpNo. 2017 U.S. Dist. LEXIS 44996, at *27 (D.N.J.
March 27, 2017) (“New Jersey law is al¢hat the plaintiff bears the burden of establishing that
a loss occurred within the coverage of the insurance contract before the burden $lafissiorer

regarding the applicability of any exclusions.”) (citiHgrtford Accident & Indem. Co. v. Aetn

Life & Casualty Ins. C9.98 N.J. 18, 483 (N.J. 1984)).

11



To carry such a burdeRJaintiffsrely onthe expert opinions of Jack West (“Mr. J West”),
Robert West (“Mr. RWest”), and Michael Melleski (“Mr. Melleski’§ However notwithstanding
the explanations providdd those reporighe Court finds that the expert opinions do nefute
thatthe water which accumulated at the bottohthe stairwell, at a minimunincludedsurface
waterwhich subsequently entered the premises through the salon’s glass door.

First, Mr. J. West the borough engineer, provided an opinion as to the causedispioted
water damage inthireesentencemail That email addresses ttheod water on thetreet outside
of the HulfishBuilding and the drain which is located at the bottom of the staji@ating to the
salon’s lower level entrance

Based on my insection of the site [A]ugust 10, 2016, and the pictures you

showed me it appears that the water damage in your building was not created by

flooding from the street. From what you descrilteel floor drain in your exterior

[staiwell] appears to have fad causing water to backup into your building.

Should you have any questions do not hesitate to call.

Pls.” Opposition Brief, Exhibit CMoreover,in a depositionMr. J. Westfurther explaineal the
opinion which he rendered in hesnait
Q: Okay. And what was the cause for the flooding, based upon
your understanding and the limited information that you
had?
It appears that it was from—either a clogged or undersized
drain in the stairwell.
Were you ever able to determine if the drain was clogged?
No.

Now, that drain in the stairwell, do you know where it leads?
No.

O: >2O0>0 >

Okay. Was another possibilityand tell me if you didn'’t
think of this or not, you know, just let me knewhat the

3 While | am considering the expert reports, |, nonetheless, question the methexialut)

conclusory nature of those reports upon which Plagtély, and whether they could survive a
Daubertanalysis Indeed, Mr.J. Westand Mr. R. Wests reportsare confined to no more than
three sentenceand Mr. Melleski, the remaining expert, does not practice in the field of
engineering, plumbing, or any related professidhus, the Court questions Mr. Melleski’s
gualifications as an expert within this context.

12



flooding was—in that—well, in that area, that stairwell, was
caused by the rain overwhelming the capacity of the drain?
A: Yes. That's—I had indicatedhat.
Id., ExhibitB. In sum, Mr. J. West opined thatteraccumulated at the bottom of thirwell,
because thentensity of the rain causedthe drain to clog and cease functioninlyloreover, his
explanation supporthe factthat rain watealsopooled at the stairwedl base, as opposeddaly
the watethat drained from theoof, contrary to Plaintiff's position that the water that accumulated
solely came from the roof through the backed up drain.
Mr. R. West als@rovidedan experbpinion as to the cause of the disputed damage that is
confinedto the following twobrief points
Rainwater from the subject July 30, 2016 rain event in Princeton, New Jersey did
not flow over the ground surface and enter the floor of the La Jolie Salon and Spa
located at 4 Hulfish Street in Princeton, New Jersey 08540.
The rain water from the July 30, 2016 event entered the La Jolie Salon and Spa
from a pressured flow of pipe contained water welling into the lower floor gpace
the subject property.
Id., Exhibit I. Furthermore during a deposition which took placa February 20, 2018, Mr. R.
West stated
Q: Let me ask it another way. When it rains, does it rain into
this area [the descending stairwell which leads to La Jolie’s
lower level entry]?
A: Yes, it would[rain] into this area because the opening that
creates the stairwell would allow water to enter that area.
Q: Okay. You're not saying that there was no water from this

rain event that entered into this drain in this lower level . . .
right? You're not saying that?

A: I’'m saying that water backed up that drain causing a level
that’s reported in the Ruggles as 2 feet.

Q: | understand.

A: In addition, water coming up from the sky landed on top of

that backed up water, adding to that level.

13



Id., ExhibitY. Thus Mr. R. Westopined thathe watemwhich accumulated at the bottom of the
stairwell consisted, at a minimumf, water whichwelled out of the lower level drain addition
to rain water thatell directly into that area.

Third, Mr. Melleski, a public insurance adjustsimilarly explainedthat the cause of loss
resulted from a blockage in the drain systtine water that damages your client’s occupied space
came from the reverse flow under pressure due to a blockage in the drain systéulding has
a combined plumbing system thateives storm water and sewage water and then is pumped into
the city’s sewer system. The pumps were actively trying to pump the watertbatdewer until
an over pressurization occurred and set Water in a e@verse direction.” According tMr.
Melleski, the damages were sustained, at least in part, by an over pressurization of thatdmain sy

Here,drawing everyfavorableinferencefrom the expert reports, the Court finds that the
entry of summary judgment,iseverthelessppropriateTo the extenthatthe water from the roof
of the buildingcan be categorized as nflaod watef and some of that water eventually pooled
at the bottom of thestairwell, Plaintiffs’ experts are either silenh the issue, or admithatthe
waterwhich accumulateth that areancluded floodwater.Indeed, as defined under the policy,
flood “includes the accumulation of surface water,” which the Third Circuidétised as“waters
on the surface of the ground, usually created by rain or snow, which are of aarasagiant
character, following no definite course and having no substantial or permanesn@xist.H.E.

Ins. Co. v. Charles Boyer Childrens Trug69 Fed. Appx. 220, 222 (3d Cir. 2008). In that

4 Plaintiffs rely on the testimony of DefendanB80(b)(6) witness that water which came

from the roof is not surface water. Defendants dispute Plaintiffs’ intenpretaft that witness’s
testimony. | need not make a legal determination on this issue, however, sincesev@n@ghat
roof waterthat entersa drainis not “surface watérasdefined under the Policy, I still find that
summary judgment in favor of Defendants is appropriate. Accordingly, for the psirpbtgs
motion only, the Court assumes, but does not hold, that water which laadeans not “surface
water” pursuant to the Policy.

14



connection, théarties do not dispute thdte stairwellwhich leads to the building’s lower level
entrances not covered “by a roof and is subject to direct entry of rains, snow arenaérés|,]
such as theéhunderstorm whicloccurred on July 30, 2016. Defs.” Statement of Facts, { 26.
Moreover, heintense rair—falling at a rate of approximately five to seven inches within a two
hour period—landedon theexposedsteps andareaat the bottonof the stairwell and became
surface waterln fact, Plaintiffs’ own expert, Mr. R. West, acknowledged ttet pooled water
consisted of an accumulation of both rain water and water which backed up fromnhé lung
even if the Court presumes thainflood water backed ufsom the lower level drainthe water
which ultimately entered the buildiradsoincluded an accumulation of fid water As suchthe
expert reports do not suppdine fact that the damages which the salon sustainedselsigthe
result of an accumulation of non-flood water.

Aside from the plain language of the Stretch agreentemgpplicable anitoncurrent and
antisequential provisiorof the Policy provides th@roverbial final nail in the coffinas to
Plaintiffs’ insurancecoverage claimindeed the first page of the Stretch agreement clearly
indicates that‘[e]xcept as otherwise stated this endorsement, the terms and conditions of the
policy apply to the insurance stated beloéfs’ Brief, Exhibit Q.That statement incorporates
the main Policy’s anttoncurrent and aniequential provision into the Stretch agreement, which
provides

We will not pay for loss or damage caused directly or indirectly by any of the

following. Such loss or damage is excluded regardless of any other cause or event

that contributes concurrently or in any sequence to the loss.
Defs’ Brief, Exhibit A. Similar anticoncurrent and antequential provisiongre routinely
enforced by courts in New Jerseynd as applied to this case, functimnexclude all coverage for

a loss occasioned by a flood, even whdlood acts concurrently or sequentially witltavered

15



peril, such as sewer back Wacobsen v. Hartford Ins. Co. Flood & Home (Sandig. 14-3094,
136910, 137160, 2017 U.S. Dist. LEXIS 52591, at *32 n.17 (D.N.J. March 31, 2Q%BM
Investment Research, LLC v. Pub. Serv. Mutual Ins. m. 125576, 2016 U.S. Dist. LEXIS
45116, at *4 (D.N.J. April 1, 20168ssurance Co. of Am., Inc. v. J&bar, Inc,, 38 F. Supp. 2d
349, 354 (D.N.J. 1999Petrick v. State Farm Fire & Cas. GadNo. L-43-07, 2010 N.J. Super.
Unpub. LEXIS 1964, at *7 (App. Div. Aug. 12010);Ashrit Realty LLC v. Tower Nat'l Ins. Go.
No. A-1647413T4, 2015 N.J. Supednpub. LEXIS 107, at *5 (App. Div. Jan. 20, 2015) (citing
Simonetti v. Selective Ins. C872 N.J. Super. 421, 699 (App. Div. Oct. 15, 2004)).

Plaintiffs do not argue thahe anticoncurrent and antequential provision, herés
ambiguous or in violation of New Jersey public policy. Rather, Plaintiffs citeusanonbinding
casesn which anticoncurrent and ansequential provisiamwerenot enforced, including.am
Inv. Research, LLC v. Public Serv. Mut. Ins. ,@¥0. 125576, 2016 U.S. Dist. LEX185116
(D.N.J. April 1, 2016)Somerset Indus. v. Lexington Ins. G&9 F. Supp. 2d 532 (E.D. Pa. 2009)
and Bishops, Inc. v. Penn Nat'l In984 A.2d 982 (PaSuper 2009)However,the cases upon
which Plaintifisrely are readilydistinguishable from the instant dispute.

In Lam the courtdealt with aranticoncurrent and aniequential provision in the context
of “efficient proximate cause’which clearly does not apply in the current policy. Rather, the
Policy, here, involves an addendum agreemaemnj,Stretch, that specifically excludes coverage
when damage arises from a sewer or drain backup thatleasatin partcausedoy flood. The
court, in Bishops Inc., similarly declined toenfore an anticoncurrent and ansequential

provision in an insurance agreeméat did not provide coverage for flooding, because the parties,

5 “The ‘efficient proximate cause’ approach has generally found coverage thiescovered

risk was ‘either the first or last step in the chain of causation which leaks toss.””Lam Inv.
Research, LLC2016 U.S. Dist. LEXIS, at *11.
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in that case, entered intcsaparate agreemewhich provided additional coverage for sewer and
drain backup; howeverunlike the Stretch agreement here, the additional agreement “ma[d]e no
effort to restate the language that bars coverage on the ground of concurrermrcaysanother
excluded cause of lossBishops, InG.984 A.2d at 991. FinallyniSomerset Industhe parties’
insurance agreemerthere provided coverage for “water that back[ed] up from a sewer or drain,”
and the plaintiffpaid an additional premium to remove a flood and surface water exception which
originally applied to the insance agreeménTherefore,upon the payment of the additional
premium,the court found thahe agreement’sconcurrent loss clauselid not apply to damages
that were caused by covered and non-covered losses.

Unlike Lam Inv. Researchand Bishops Inc., the Policy’s antkconcurrent and anti
sequential provisiors clearlyapplicable. Indeedhe Stretcragreemengexplicitly states that “the
terms and conditions of the policy apply to the insurance stated below,” incltglgeyver and
drain back upprovision. Moreover, unlikeSomerset Indus Plaintiffs, here, did not paan
additional premium to remowke Policy’sflood and surfacevater exceptionTo the contrary, the
Stretchagreement’s sewer and drain back up provipimvidesadditional coverage for damages
which “solely” arise fromnon-flood water that backs up from a sewer or draim. fact, that
provision specifically stateshat “THIS IS NOT FLOOD INSURANCE and that Defendants
“will not pay for water or other materials that back up from any sewer or @tan it is caused
by any flood.” Accordingly, because both thgetchagreement anthe anticoncurrent and anti-
sequential provision exclude coverage for any dggadrom a drain and sewer backup caused by
flood water, and because Plaintiff has failed to raise a genuine issue of hiaterihat flood
water, indeedentered the building, summary judgmengiantedin favor of Defendants.

1. CONCLUSION
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For the foregoing reasons, Defendants’ Motion for summary judgm&mRASNTED.

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge
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