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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

J. MICHAEL PEARSON

Plaintiff,
Civ. Action No. 17-199BRM-DEA
V.

VALEANT PHARMACEUTICALS
INTERNATIONAL, INC.,
OPINION
Defendant.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis DefendantvaleantPharmaceuticalkiternational,Inc.’s (“Valeant”)
Motion to CompelArbitration and Dismissthe Proceedings(ECF No. 7.) Plaintiff J. Michael
Pearsoropposes the MotioECFNo. 14.) Pursuartb FederaRule of Civil Procedure 78(bjhe
Court didnothearoral argumentForthe reasonsetforth below, Valeant’sMotionis GRANTED
and thecaseis CLOSED.
l. FACTUAL AND PROCEDURAL BACKGROUND

This matter arises from a dispute over whether 8econd Amended andRestated
EmploymentAgreement(*2015 EmploymenAgreement”)(ECF No. 1-1, Ex. A), containingan
arbitrationprovision,wassupersedetly aSeparatiorAgreemen{ECF No. 1-1,Ex. B) that does
not contairanarbitrationprovision.Pearsorwasthe Chief ExecutiveOfficer of Valeantbetween
February 1, 2008, anday 2, 2016.(Compl.(ECFNo. 1) 1 10.)During his tenurePearsorand
Valeantenterednto a number of employmeagreementgoverning theermsof his employment.

(Id. 71.)
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OnJanuary7, 2015 the partiesenteedinto the 2015 Employmenfgreement(id. § 11.)
The 2015 Employment Agreement containsterms concerning Pearson’s compensatiand
benefits (including the equity awards principally at issue in the complaint), the different
circumstancesinderwhich Pearsorcould beterminatedthe consequences t@rminationunder
thosedifferentcircumstancesand varioustherobligations. $eeECFNo. 1-1,Ex. A.) The 2015
EmploymentAgreementis governed byNew Jerseylaw and containgn arbitration provision
stating,in relevan part:

If any legally actionable disputarisesunderthis Agreementor
otherwisewhich cannot beesolvedby mutual discussiobetween
the partiesthen[Valeant] and[Pearsonlachagreeto resolvethat
dispute by bindingarbitrationbefore an arbitrata experiencedn
employmentaw. Saidarbitrationwill be conductedh accordance
with the rules applicableto employment disputes of th&udicial
Arbitration and Mediation Services (“*JAMS”) and the law
applicableto theclaim.. . . The partiesagreethatthis agreemento
arbitrateincludes anyguchdisputeghat[Valeantjmayhaveagainst
[Pearson]or[Pearsonfnayhaveagains{Valeant]and/orits related
entities and/or employees,arising out of or relating to this
Agreementor [Pearsonip employment ofPearsonk termination
including, but notlimited to, any claims of discrimination or
harassmenin violation of applicablelaw and any otheaspectof
[Pearsons compensation, employment, [Brearsonk termination.
The partiesfurther agreethat aritration as provided for in this
Section15(h) is the exclusiveand bindingremedyfor any such
dispute anavill beusedinsteadof any courtction,whichis hereby
expresslyaived,exceptfor anyrequesby anypartyfor temporary,
preliminary or permanent injunctive relief pendingarbitrationin
accordancewith applicablelaw or for breachesby [Pearson]of
[Pearsonp obligations underSections12 or 13 above omn
administrativeclaimwith anadministrativeagency.

(Id. at 16-17.)
Pearsorallegeshe didnot receiveany basesalary pursuanto Section 3(a) of the 2015

EmploymentAgreement(ECFNo. 1 T 12.)'Instead,his compensatiowaswholly in theform of



cashbonuses and equigwards.”(Id.) Pearsoradmitsto receivingmultiple equityawardsJisted
in Section4(f) of the 2015 Employmemgreement(ld. § 13.)

The parties’employmentrelationship endeth May 2, 2016, andinsteadof adheringto
the separationprovisionsin the 2015 EmploymenAgreement,they enteredinto a Separation
AgreementdatedMay 26, 2016.(ECF No. 1-1, Ex. B at 1.) The SeparatiorAgreementgoverns
the compensatioRearsorwasto receivein connectiorwith his termination.(Id.) Specifically,
Valeantagreedo, in part (1) payPearsori[a]n annual bonug respectof the 2016fiscal year
pro+atedto reflecttheportion of the 2016scalyearelapsedgriorto theTerminationDatepayable
within 60 days of thélerminationDate”; (2) pay Pearsorf[a] severancgpayment equal t§9
million, payablein lump sumwithin 60 days of th@ erminationDat€’; (3) “continue[] coverage
for [Pearsonpnd his dependents under d®alth,medical,dental owision program or policyon
thesamebasisasactiveemployeesattheratesapplicabé to activeemployeesfor aperiodof two
years;and(4) “makeavailableto [] Pearsoroffice spacan a building”for two years.(Id. at 1-2.)

Pearsonadmits Valeant “initially satisfied, and is currently satisfying, some of its
obligations under theeparationAgreement.”(ECF No. 1 § 20.)Valeanthas paidPearsornthe
pro+atedbonusfor 2016, paidPearsorthe $9million severanc@ayment, providedndindicated
in writing through counsehatit will continueto provide insurance coverage, and provided and
indicatedin writing thatit will continueto provideoffice spaceandadministrativeassistantand
IT supportto Pearson(ld.) However,Pearsorcontendd/aleanthasnotcompliedwith the equity
compensatiomwardsprovisionin accordanc&ith Section3(d) of theSeparatiorAgreement. Ig.
1 21.) Pursuarib Section3(d) of theSeparatiolAgreementyaleantis requiredto treattheequity
compensatioawardsn accordanc&ith Section9(c) of the 2015 EmploymeAigreementwhich

statesin part Valeant‘shall payto [PearsonanyAccruedCompensation.”I{l. T 23;ECFNo. 1-



1, Ex. A at 10.) The SeparatiorPAgreementalso governs consultingervicesPearsoragreedto
provideto Valeantfollowing histerminationand the compensatidre wouldreceivefor providing
thoseservices(ECF No. 1-1, Ex. B at 2-3.) PearsorarguesValeantfailed to deliver Pearson’s
equity compensatiorawardsandfailed to pay himfor the remainderof the Initial Consulting
Period.(ECFNo. 1 1 49.)
Notably,the SeparatiorAgreementdoes not includanarbitrationprovision, but contains

a “GoverningLaw” provision.(ECFNo. 1-1,Ex. B at5.) The SeparatiolAgreementlsoincludes
an“Entire Agreement’provision,stating:

This Agreemensetsforth the entireagreemenbetweesn[] Pearson

andValeantconcerningheterminationof [] Pearson’€mployment

and hisserviceasa consultanto Valeant,andsupersedeany other

written or oral promises concerning theubject matter of this

Agreementjncluding withoutlimitation, thosesetforth in the 2015

Agreement (except to the extent the provisions of the 2015

Agreementsurvive bytheirtermsor thetermsof this Agreement).

No waiveror amendmenbf this Agreementill beeffectiveunless

in writing, refersto this Agreementand is signed byf] Pearsorand
Valeant’'sChief ExecutiveOfficer.

(1d.)

On March 27, 2017 Pearsorfiled a complaint allegindyaleantbreachedhe Separation
AgreementndviolatedtheNew JerseyWagePaymentaw. (SeeECFNo. 1.) OnMay 26, 2017,
Valeart filed a Motionto CompelArbitration andDismissthe ProceedingECFNo. 7.) Pearson
opposes the MotiofECFNo. 14.)

1. LEGAL STANDARD

Generally,an agreemento arbitratea disputé‘is a matterof contract and party cannot
be requiredo submitto arbitrationany disputewhich he has noagreedso to submit.” E.M.
DiagnosticSys. Inc.v. Local 169nt’l Bhd. ofTeamstersChauffeurs, Warehousemant&elpers

of Am, 812 F.2d 91, 94 (3@ir. 1987) (quotingSteelworkers. Warrior & Gulf NavigationCo,,



363U.S.574, 582 (1960)). ThEederalArbitration Act, 9 U.S.C.88 1,etseq (“FAA"), directs
federalcourtsto compelarbitrationof claims “arising out of” a valid agreemento arbitrate.9
U.S.C. 8 2. The FAA wasenacted'to reversethe longstanding judiciahostility to arbitration
agreementshat hadexistedat Englishcommonlaw and hadbeenadopted byAmericancourts,
and to place arbitration agreementsupon thesame footing as other contracts.” Gilmer v.
Interstate/Johnson Lane Corfm00U.S. 20, 24 (1991). Under tHeAA, agreement$o arbitrate
are“valid, irrevocable and enforceable,subjectonly to traditionalcontractprindples.9 U.S.C.
8 2; seealso CompuCredit Corpy. Greenwood132S. Ct. 665, 669 (2012]citationsomitted)
(explainingthe FAA favorsarbitrationagreementsand“requirescourtsto enforceagreementso
arbitrateaccordingto their terms”). The FAA providesthat contract provisionsnanifestingthe
intentof thepartiesto settledisputesn arbitrationshall be binding allowsfor the stayof federal
court proceedings any matterreferableto arbitration,andpermitsbothfederalandstatecourts
to compelarbitrationif oneparty hasfailed to complywith anagreemento arbitrate. 9 U.S.C.88
2-4. Cumulatively,those provisions “manifest a liberal federal policy favoring arbitration
agreements.Gilmer, 500U.S.at 24 (quotationsmitted).“In theabs@&ce of anyexpresgprovision
excluding gparticulargrievancerom arbitration,. . . onlythemostforceful evidence of a purpose
to excludethe claim from arbitrationcanprevail.. . .” AT & T Techs.]nc. v. Commc’nsWorkers
of Am, 475U.S.643, 654 (1986).

In considering a motioto compelarbitration,a courtmustengagen atwo-stepanalysis:
it mustdetermindirst whethetthereis avalid agreemento arbitrateand,if so, whether thepecific
disputefalls within the scope o$aidagreementSee Century Indento.v. CertainUnderwriters
at Lloyd’s, 584 F.3d 513, 523 (3&ir. 2009); Salvadoriv. Option OneMtg. Corp, 420F. Supp.

2d 349, 35@D.N.J.2006).In consideringhefirst inquiry, the courmust“apply the relevanstate



contractiaw to questions aérbitrability, which may be decidedsamatterof law only if thereis
no genuineissue of material fact when viewing thefacts in the light most favorableto the
nonmoving party.’AlimentsKrispy Kernels,Inc. v. NicholsFarms 851 F.3d 283, 288 (3dir.
2017). Rerthe secondinquiry, courtsarerequiredto apply a “presumption adrbitrability only
where a validly formed and enforceablarbitration agreemenis ambiguous about whethér
covers the disputathand.”GraniteRockCo.v.Int'| Bhd. ofTeamsters561U.S.287, 288 (2010).
Granite Rock precludesapplication of the FAA’'s presumption ofarbitrability before it is
determinedvhetherthereis a“validly formedandenforceablarbitrationagreement.d. *
[11.  DECISION

Valeantarguesit enterednto anagreemento arbitratedisputesvith Pearsonandassuch,
this Court must dismiss Pearsors complaint in favor ofarbitration. (See ECF No. 7-1.)
Specifically,Valeantcontends the 2015 Employmekgreementequiredthe partiesto arltrate
the claims Pearsorbrought against, andthatthe arbitrationprovisionremainedn effecteven
afterthepartiesenterednto the subsequent Separation Agreemedt.at 11-19 andECFNo. 19
at 4-14.)Valeantfurther argues th8eparatiorAgreenent did not‘entirely supersedethe 2015
EmploymentAgreementhroughits mergerclause (SeeECFNo. 19at4-14.)

PearsomlisagreesPearsorargueghat atthetime the employmentelationshigerminated
therewas no valid agreemento arbitratebecaise he igned a newagreementthe Separation

Agreement(ECFNo. 14at6-12.)Furthermorebecaus¢he Separatiogreementid not include

1 As articulatedbelow, this caseconcernsa dispute about whether“galidly formed. . .
agreementhasbeenmadeld. at301. Therefore, th€ourt’'s“determinatiormustin turn bebased
on an examination othe validity of the[SeparationAgreement]andits effect on therights and
obligations of PearsorandValeant].” Flexi-VanCorp.v. Orzeck No. 88-5015, 1988VL 188324,
at*2 (D.N.J.Dec.29, 1988).



anarbitrationclauseand included anergerclause Pearsorargues tharbitrationagreementrom
the 2015 EmploymenAgreementwas not incorporatednto the Separation Agreement, or,
alternatively thatthe2015 EmploymenAgreementvassupersedelly theSeparatiogreement.
(1d.)

Here,thepartiesdo not dispute the scope of the 20EBploymentAgreement ebitration
provision,if it wereheldvalid. (SeeECFNo. 14 at5-6.) Instead PearsorandValeantdisagreas
to whetherandto whatextent the 2015 EmploymeAgreementvassupersedelly theSeparation
Agreement.Accordingly, this Court must only determne whether or not &alid agreemento
arbitrate exists in light of the Separation Agreementhich doesnot containan arbitration
provision. If a valid arbitration agreemenexists, this matteris dismissedand thepartiesare
compelledto arbitratetheir issues.

In considering thdirst inquiry, cours must “apply the relevanstate contractlaw to
guestions oarbitrability.” AlimentsKrispy Kernels,Inc., 851 F.3dat 288.The partiesagreeNew
Jerseylaw appliesto the SeparatiorAgreement(ECFNo. 14 at 6.) Pursuanto New Jerseylaw,
“[a]n arbitrationagreemenis acontractandis subjectjn generalto thelegalrulesgoverning the
construction of contractsMcKeebw. Arthur, 81 A.2d 1, 4N.J.1951)(citations omitted).“[T]he
duty to arbitrate. . .[is] dependensolely on theparties’agreement.’Cohenv. AllstateIns. Co.,
555 A.2d 21, 23 (N.J. Super.Ct. App. Div.), certif. denied 536 A.2d 846 (\N.J. 1989).The
determinatiorasto whethersucha duty exists“restssdely on the parties’intentionsassetforth
in the writing.” Martindale v. Sandvik, InG.800 A.2d 872, 881(N.J. 2002).“[A]n arbitration
clausemay be modified or supersededVeinv. Morris, 944 A.2d 642, 648N.J. 2008).As such,
partiesmaywaivether rightto arbitratein certaincircumstancesSee idHowever,waivercannot

be presumed. @e v. JerseyCity Med. Ctr., 72 A.3d 224, 23(N.J. 2013). An agreemento



arbitratea disputécanonly beovercomeby clearand convincingevidencehat the pay asserting
it choseto seekrelief in adifferentforum.” Spaethv. Srinivasan 959 A.2d 290, 294N.J. Super.
Ct. App. Div. 2008).
UnderNew Jerseylaw:

The generatule is that a subsequentontractcovering thesame

subjectmatterandmadeby thesameparties,but containingterms

inconsistentwith the former contractso that thetwo cannotstand

togetherrescindssupersedeandsubstitutegor theearliercontract

andbecomeghe onlyagreemenbn thepart of the partieson the

subjectmatter.
Kantv. SetonHall University, No. 03—6135, 2008VL 65159, *7(D.N.J.Jan.4, 2008) (quoting
Rosenbergy. D. Kaltman& Co., 101 A.2d 94,96 (N.J. Super.Ct. Ch. Div. 1954)).“[H]owever,
sucha finding would only bevarrantedn the circumstancavherethetwo contractan question,
readtogether,deal with the exactsamesubjectmatterandare so inconsistenthat though not
explicitly expressedt wasobviously thantentof thepartiesthatthelattersupersedéeformer.”
Doylev. Northrop Corp., 455F. Supp. 1318, 133fD.N.J. 1978);Dieckmanv. Walser 168A.
582, 583 N.J. 1933) (“The executedcontractsupersedeall prior negotiations andgreements,
where the last cortract covers the wholesubjectembracedin the prior one. But where the
stipulationis to do aseriesof actsat successiveperiods,or distinct and separableactsto be
performed simultaneously, the executory contbeiomesextinct onlyasto suchof its partsas
arecovered by the conveyance.”).

Courts have found thanharbitrationprovisionin aprior agreemenis supersedetly alater

agreementwithout an arbitration provision only if the subsequenagreementcontainsan
unambiguousompleteintegration or mergerclause.SeeFlexi-Van Corp., 1988WL 188324 at

*3; Rezaov. JMK Auto Sales|nc., No. A-0931-11T1, 2013VL 1907739at *4 (N.J. Super.Ct.

App. Div. May 9, 2013);Alliancebernsteirinvestmentsnc. v. Escherf No. A-5420-09T4, 2011



WL 1345026,at *6 (N.J. Super.Ct. App. Div. Apr. 11, 2011) Naturally, therefore,courtswill
enforce pre-existingrbitrationagreementsvhen a subsequent agreememitheraddresss the
issueof arbitrationnor includes acompletemergeror integrationclause.Local 221-GBakeryv.
QuakerMfg.,LLC, 108F. App’x 48, 50 (3dCir. 2004);Ryanv. BuckleySandlel,.LP, 69F. Supp.
3d 140, 14€D.D.C.2014);seealso Goldman, Sachs &o.v. GoldenEmpireSch.Fin. Auth, No.
13-797, 764. Supp.3d 210, 215, 2014VL 4099289,at *4 (2d Cir. Aug. 21, 2014)“In this
Circuit, anagreemento arbitrateis supersedetly alaterexecutechgreementontaining a forum
selectiorclausdf theclausespecifically precludesarbitration. . . .”); Pelletierv. YellowTransp.,
Inc., 549 F.3d 578, 581 (18§ir. 2008) (“Thus, themergerclause which preclusgksagreements
over theparties’ ‘right to terminate,’”does nonullify the [dispute resolutioagreement]which
only dealswith themechanismséor resolving disputes.”RamrezBakerv. BeaserHomes|nc.,
636 F. Supp. 2d 1008, 101¢.D. Cal. 2008) (“Absent any showingthat [a party’s] written
Arbitration Agreement[ | was either expresslyor implicitly inconsistentwith his arbitration
obligation under[separateagreement] [a party] may not rely on te written employment
agreemens silence about dispute resolutioto establishthat such agreementsupersededhis
[separateagreementio arbitrate.”(citation omitted).

In Local 221-G Baker, the Third Circuit held thatanarbitrationprovisionis incorporated
by referencewherean agreements not “completely superseded.Local 221-GBakery 108F.
App’x at 50. In that case,the partiesenteredinto a Collective Bargaining Agreementyhich
containedan arbitrationclause.ld. at 49. Subsequentlyhey enterednto a ClosureAgreement,
which provided:

[T]he November 3, 199% October 29, 200CollectiveBargaining
Agreement (“Current CBA”) between [Quaker] and Unionis

supercededsic] by this ClosureAgreement.The currentCBA is
amended as shown in Paragraph28 below. The remaining



provisions of the currer@BA areincorporatedy referenceherein

andare madea part of this ClosureAgreement.To the extenthat

any remaining provision in the current Collective Bargaining

Agreementconflictswith thetermsof this ClosureAgreement, the

termsof the Closurédgreemenwill prevail.
Id. at 50. The ClosureAgreementdid not containan arbitrationclauseand Paragrapi28 was
unrelatedo arbitrationor grievanceproceduredd. Thecourt found “the [Closur@&greement] by
its plain terms, incorporatessection 3.04 (entitled “Grievance Procedure”)of the [Collective
Bargaining Agreement]to the extentthat this sectiondoes notcontradictany other [Closure
Agreement]provision.ld. The CourtrejectedQuaker’s argument that rarbitrationobligation
existedunder the Closure gkeemenbecausé¢he ClosureAgreement'contain[ed]clearlanguage
indicatingthatthe[Collective BargainingAgreementlwvasnotcompletelysupercedegsic] by the
[ClosureAgreement] Interpretingthe plain language of the [Closuggreement]the[Collective
Bargaining Agreement’s]arbitration provision is incorporated byreference,exceptwhere it
specifically conflicts with the [ClosureAgreement]. Id. As such, theThird Circuit found the
“arbitration provisionin the [Collective BargainingAgreement]survive[d]to the extentthat it
[did] not conflictwith the provisions of the [Closure Agreement]d. In thatcasethe Closure
Agreemenexplicitly restrictedarbitrationin certaininstancesld. Therefore the courremanded
the casefor further proceedings on whether the Clostigegeementimitedarbitrationof disputes
concerning payment aeverancéonusesld. at51.

Ryanfurther supportd.ocal 221-GBaker andis factually similar to this case.ln Ryan

Ryanworkedfor BuckleyKolar, LLP asastaff attorneyandasaconditionof his employment, he
enteredinto an agreementhat requiredarbitration as the exclusiveremedyfor all claims and

dispuesrelatingto his employmentat thefirm. Ryan 69 F. Supp. 3dat 142. After beingpassed

overfor promotionsRyanwasinformed that hevasbeingterminatedld. at 143.He waspresented

10



with a separatioragreementywhich grantedhim continuedmedicalbenefitsandseveranceay,
provided he signed eeleaseof claims againsthis current employer, which he signéd. The
severancagreemenélsocontainedamergerclausestating:

This Agreemensetsforth theentireagreemenbetweerthe parties

with respecto the subjectnatterhereofandsupersedeanyandall

prior agreementsr understandingsetweerthempertainingto such

subject matter. There are no written or oral understandings,

promises, representationspr agreementsdirectly or indirectly

relatedto this AgreementNo maodification, revision, addition to, or

alterationof this Agreementwill be bindingunlessin writing and

signed by EmployeandtheFirm.
Id. The severanceagreement did not provideny forum to resolvedisputesarising out of the
severanceld. Following histermination,Ryanfiled this actionalleging histerminationwasthe
resultof agediscrimination and Buckelyolar, LLP movedto dismissandcompelarbitration.id.
The courtdeterminedhe mergerclausein theseveraceagreementvas“expresslylimited to the
‘subjectmatterof’ the SeparatiorAgreement’and that th&eparatiomgreemenionly concerned
the employmenlaw claimswaived andreleasedy Ryan, buiwassilentasto theforum for the
resolutionof thoseclaims. Id. at 145.Thereforejt concluded “théArbitration Agreemen{which
mandategshe forum for the resolutionof claims) concernsa distinct subjectmatter from the
Separatiolgreemen{whichaddressethe employmenaw claimsof the defendant) fd. at 145-
46. As aresult,the court found the Abitration Agreemensurvived theSeparatiorAgreement

This casds nodifferentthanLocal 221-GBakerandRyan TheSeparatiorAgreement, by

its ownterms,doesnotcompletelysupersedeheEmploymentAgreenent;it only “supersedeany
otherwritten or oralpromisesconcerninghe subjectmatterof” the SeparatiorAgreementThe
arbitrationprovisionin the2015 EmploymenAgreementlearlyconcerns distinct subjeanatter

from the SeparatioAgreementwhichis silentasto disputeresolution Thetwo contractswhen

readtogether,do notdealwith the exactsamesubjectmatier, nor arethey “so inconsistenthat

11



though notexplicitly expressedt wasobviously the intent of thpartiesthatthelatter supersede
the former.”Doyle 455F. Supp.at1332. Therefore arbitrationis beyondhescope othe“subject
matter” of the Separation Agreement, and thebitration provisionin the 2015 Employment
Agreemenmustsurvive.

Pearson’selianceon Flexi-Van Corp, Rezacand Borough ofAtl. Highlandsv. Eagle
Enterprises|nc., 711A.2d 407, 408 N.J. Super Ct. App. Div. 1998)is misplacedbecausall of
these casesinvolve completemerger or integration clauses In Flexi-Van Corp, the Court
determinedthe May 12, 1982 Settlement,which containedan arbitration provision, was
supersededy the parties’ October 16, 198 ReleaseAgreement,which did not containan
arbitrationprovision.Flexi-VanCorp. 1988WL 188324 at*2-3. TheOctober 16, 198&greement
statedFlexi-Van agreedto pay Orzecka lump sumin “full and completesatisfactionof the
obligationsowedto him under theermsof Paragrapt8 of the SettlementAgreement’and,most
significantly, that Flexi-Van “will have no further obligation® him under thetermsof the
SettlemeniAgreement.”ld. at 1. The Court found:

When Flexi-Van and Orzeck enteredinto the October 16, 1987
Releaseheywerefreeto add a provisiomhichwould havedirected
that any disputes undtrereleasevould besubmittedo arbitration.
That they did notsuggeststhat Flexi-Van did not intend or
reasonablypelievethatit would beforcedto arbitratedisputes under
the October 16, 1983greementt-urthermorethis Courtfinds that
the conduct of thpartiesandthe words of thereleasedemonstrate
that the October 16, 198&leasewas meantto supersede and
terminatethe original May 12, 1982settlementagreementindits
arbitrationprovision.Thus,sincetheparties’currentrelationshipis
goverred by the October 16, 1987 Agreement,Orzeck cannot
harken back to the May 12, 1982 SettlementAgreementfor
authorityto submit his current disputeith Flexi-Vanto arbitration.

Id. at 3 (emphasisadded).

In Borough ofAtl. Highlands thecourtdeternined

12



whether aclauseevidencingan agreemento arbitrateall claims

arising out of or related to the parties’ construction contract

remained viable after the parties entered into a subsequent

agreementacknowledging thatthe construction contractwas

completethatthe subsequerdgreemerntconstitute[d]full andfinal

satisfactionof all claimsfor compensation,” and thateither party

ha[d] anyfurther claimsfor compensatioror damagesgainstthe

other,” subject onlyo theretainagedeingheldpendng satisfactory

completion ofcertainrepairitems.
711 A.2dat408.It found theoriginal contractwhich included thearbitrationclauseatissue was
knowingly supersedely thefinal agreementwhich providedthat:“[T]he partiesagreethat[the]
Cortractis completedandthis Agreement constitutesill andfinal satisfactionof all claimsfor
compensation and neithparty hasany further claimsfor compensation odamagesgainst the
other.”ld. at410.The courtstatedt was"at alossasto how [it] mightinterpretthis unambiguous
languagdo meananything othethanthatthe original constructiomontractwasto beregardeds
history.” Id.

In Rezag¢the partiesenterednto threeagreementdyut onlythefirst agreementontained
an arbitraton clause.Reza¢ 2013WL 1907739at *4. The court found thdirst agreementvas
“explicitly supersedebly thetermsof thesecondagreement,which stated:!This leasedescribes
all agreementbetweeruswith respecto theLeaseof theVehicle.All prior agreementsyhether
oral or in writing, are superseded.ld. Thesecasesunlike the casebeforethe Court, found that
thearbitrationprovisionsin the prioragreements/eresupersedetly alateragreementvithoutan
arbitration provision becausethe subsequentagreementscontained unambiguousomplete
integrationor mergerclauses.

Pearson’saargumentgegardingthe SeparatiorAgreement’ssilenceasto arbitration the

2015 EmploymentAgreement exclusion ofan expresssurvival clausein the arbitration

provision,andtheSeparatiomgreement’snclusionof a "Governing.aw” provisioneventhough

13



it includedonein the 20155eparatiogreementareinapposite(ECFNo. 14 at6-12.)“[Plarties
maywaivetheirrightto arbitratein certaincircumstances,however|w]aiver is neverpresumed.”
Cole 72 A.3dat 230. An agreemento arbitratea dispute‘can only be overcome byclearand
convincing evidencéhat the party assertingt choseto seekrelief in a differentforum.” Spaeth

959 A.2dat 294.Thereis noclearandconvincing evidencthatthe partieschoseto seekrelief in
adifferentforum. Areview of theSeparatiorAgreementlearly demonstrates only intendedo
supersedéany otherwritten or oral promises concernintpe subjectmatterof this Agreement.”
(ECFNo. 1-1,Ex. B at5). Although the 2015 EmploymeAigreemenfarticulatessix provisions

that wouldexpresslysurvive the 2013greementSection2(a),2(d),4(d)(6),12(e) (savingll of
Section12), 13(d)(savingall of Section13) and 15(d), and the Separatiggreementincludes
referencedo additional provisionsn the 2015EmploymentAgreementthat also survived,the
partiesunambiguouslyontractedo savethe arbitrationclausewhenthey decidednotto draft a
completemerge clause (SeeECFNo. 1-1,Exs.A, B); seealsoRyan 69F. Supp. 3cat142;Local
221-GBakery 108F. App’x at 50. The partieschoseto include thdimiting phrase “concerning

the subjectatterof this Agreement,” and the Court canrotdwill not ignoret. Travelers Indem.

Co. v. Dammann & Cp594 F.3d 238, 255 (3d Cir. 2010) (stating courts should “endeavor to
avoid ignoring certain words or reading the contract in such a way as to make atsy wor
‘meaningless.”) Contrary toFlexi-Van Corp, the words of thenergerclausedo not demonstrate
that the SeparationAgreementwas meantto supersedeand terminatethe 2015Employment
Agreementn its entirety. Flexi-Van Corp., 1988WL 188324 at *3. Because the parties do not
dispute the scope ofdharbitrationclauseand the Court finds the 2015 Employment Agreement

arbitrationclausevalid, Valeant’'sMotion to CompelArbitration and Dismissthe Proceedings

GRANTED.

14



V.  CONCLUSION

For thereasonsetforth above Valeant'sMotion to CompelArbitration andDismissthe
Proceedings GRANTED and thecaseis CLOSED. An appropriatéOrderwill follow.
Date: December0, 2017 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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