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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NICHOLAS MORALES, JR,

Plaintiff, :
V. : Civil Action No. 3:17€v-2578BRM-LGH
UNITED STATES OF AMERICA, : OPINION
Defendant.

MARTINOTTI, DISTRICT JUDGE

Before this Couris DefendantUnited States of Americalslotion to Dismissor Lack of
Jurisdictionor in the alternativ€&ailure to State a ClaifECF No.7.) Plaintiff Nicolas Morales,
Jr. (“Morales) opposes the Motio(ECF No.8.) Pursuant to Federal Rule of Civil Procedure
78(b), the Court did not hear oral argument. Fer tbasons set forth beloWnited States of
America’'sMotion is GRANTED without preudice.
l. BACKGROUND

For the purposes of éimotionto dsmiss, the Court accepts the factual allegations in the
Complaint as true and draws all inferences in the light most favorableintifPl&eePhillips v.
Cty. of Allegheny515 F.3d 224, 228 (3d Cir. 2008jurther,the Court also considers any
“documentintegral to or explicitly relied upom the complaint.”In re Burlington Coat Factory
Sec. Litig.,114 F.3d 1410, 1426 (3d Cir. 199@&mphasis in original).

In an attempt to resolve his tax liabilitijorales filedan IRS Form 656, Offer in
Compromig (“OIC”"), offering $100 to satisfiis liability. (Compl. (ECF No. 1) at 8 § 2.)

However, the IRS deniddoraless OIC because it determined he had the ability to pay his liability
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in full and Morales submitted the offer solely to delay collection obhistanding tax liability.

(Id. at 8 1 45, Exs. 34 at 1011.) The IRS also determined Morales was not in compliance with
his tax return filing anghaymentobligations, and thereforevas ineligible for an OIC.HCF No.

1, Ex. 5at 1314.) On November 12, 2015, the IRS sent Morales a Notice of Determination
explaining the denial of his OICId()

On March 29, 2017, Morales filed thestion asserting the IRS violated his due process
rights in denying his OIC and in failing to return his OIC offer to him in violation of tf& IR
Manual 5.8.4.2. (ECF No. 1 atf§ 6, 10.Morales requests “a million dollars in damages for loan
application failure, poor credit, inability to get credit, inability to resolvadsawith IRS, harsh
action taken by IRS, and future loss of joldd. @t 8 1 12.)On July 28, 2017, the United States
filed a Motion to Dismiss for lack of subject matter jurisdiction and irattexnative for failure to
state a claim(ECF No. 7.) Morales opposesstMotion. (ECF No. 8.)

. LEGAL STANDARDS

A. Federal Ruleof Civil Procedure 12(b)(1)

Rule 12(b)(1) mandateghe dismissalof a casefor “lack of subjectmatterjurisdiction.”
Fed.R.Civ. P.12(b)(1).An assertiorof EleventhrAmendmenimmunityis a challengéo adistrict
court’ssubjectmatterjurisdiction.See Blanciak. Allegheny Ludlum Corp77 F.3d 690, 693 n.2
(3d Cir. 1996)(“[T]he Eleventh Amendmens ajurisdictionalbarwhich deprivesfederalcourts
of subjectmatterjurisdiction.”) (citing Pennhurst State School & Hosp.Halderman 465U.S.

89, 98-100 (1984)). Typicallywhen jurisdiction is challengedpursuantto Rule 12(b)(1), the
plaintiff bearsthe burden of persuading tleeurt that subjectmatterjurisdiction exists. Kehr
Packageslnc. v. Fidelcor, Inc, 926 F.2d 1406, 1409 (Zir. 1991).However,becauséEleventh

Amendmenimmunity canbe expresslywaivedby a party, oforfeited through norassertionit



does notmplicatefederalsubjectmatterjurisdictionin the ordinarysense,’andtherefore aparty
assertingeleventhAmendmenimmunity bearsthe burden of provingts applicability. Christy v.
Pa. TurnpikeComm, 54 F.3d 1140, 1144 (3@ir. 1994);seealso Carter v. City of Phila., 181
F.3d 339, 347 (3Cir. 1999).

Whenevaluating &Rule 12(b)(1) motiorto dismiss,a courtmustfirst determinewhether
the motionattacksthe complaintas deficient on its face, or whetherthe motionattacksthe
existenceof subjectmatterjurisdictionin fact, apartfrom any pleadingsMortenserv. First Fed.
Sav. & LoarAss’n 549 F.2d 884, 891 (3dir. 1977).If the motion consists offacial attack,the
court“mustaccepthecomplaint’sallegationsastrue,” Turicentrov. Am.Airlines, 303 F.3d 293,
300 n.4 (3dCir. 2002), and'must only considerthe allegations of the complaiahd documents
referencedhereinandattachedhereto,in the light mostfavorableto theplaintiff,” Gould Elecs.
Inc. v. United States 220 F.3d 169, 176 (3ir. 2000) (citing Mortensen 549 F.2d at 891).
However,if the motion involves &ctual attack,“the courtmay considerevidenceoutside the
pleadings."Gould 220 F.3dat 176(citing Gothav. United States 115 F.3d 17617879 (3dCir.
1997)).Here,the Motion to Dismissfor lack of jurisdictionis afacial attack,becausehe United
Statesassenit isimmunefrom Morales’sclaimsaspled.Therefore pnthis question of immunity,
the Court’sreviewis limited to the allegationgn the Complaintyhich the Courtmustacceptas
true andview in thelight mostfavorableto Morales.

B. Federal Ruleof Civil Procedure 12(b)(6)

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesdn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat

228.“[A] complaintattackedy a . . . motiono dismissdoes noheeddetailedfactualallegatons.”



Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff's “obligation to provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementf acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegal conclusiorcouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those”[flactual allegationamustbe enougho raisea rightto relief above the
speculative level. Twombly 550U.S.at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liable for misconduct allegedId. This“plausibility standard” requirethe complaintallege“more
than asheerpossibilitythata defendant haasctedunlawfully,” but it“is not akinto a‘probability
requirement.”ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamirmedme accusation’must be pled;it
must include “factual enhancments” and notjust conclusorystatementor arecitation of the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specifictask that requires thereviewing courtto draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not

‘show[n]’ —'that the pleadelis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).



While as a general rule, a court many not consider anything beyond the four corhers of t
complaint on a motion to dismiss pursuant to 12(b)(6), the Third iCmas held “a court may
consider certain narrowly defined types of material without converting the motuisniss [to
one for summary judgment pursuant under Rule 36]c& Rockefeller Ctr. Props. Sec. LitiG84
F.3d 280, 287 (3d Cir.1999). Specifically, courts may consider any “docuimegtal to or
explicitly relied uponn the complaint In re Burlington Coat Factory Sec. Litigl14 F.3d at
1426 (emphasis in original).

I11.  DECISION

The United States argues the Court lacks subpatter jurisdiction over Morales’s claim
because it is immune from suiS€eECF No. 71.) It also contends Morales has failed to state a
claim under 26 U.S.C. 8 7433 and has not exhausted all administrative remedies priorttadiling
suit. (d. at 46.) Morales argues the IRS waived immunity under 26 U.S.C. § 7433. (ECF No. 8 at
1-2.) However, he doerot address the United Stdtddotion to Dismiss for failure to state a
claim, but instead reiteratése allegations irhis Complaint. $ee id)

The United States, as a sovereign, is immune from suit unless it has consdrgesued.
F.D.I.C. v. Meyer510 U.S. 471, 475 (1994). Because sovereign immunity is jurisdictional in
nature, a court does not have jurisdiction over mabssught against the Uieid States unless
immunity has been waivettl. Only Congress can waive this immunity, and such waiver must be
explicit. Dep’t of the Army v. Blue Fox, In&25 U.S. 255, 261 (1999F0onsent to suit “must be
unequivocally expressed” in statutory text, and cannot be imphite-Squire v. U.S. Postal
Serv, 592 F.3d 453, 456 (3d Cir. 2010).

The United Statebas waivedts sovereign immunity unde26 U.S.C. § 7433(a), but its

waiveris limited to actions seeking damages in connection with any collection of tax thizeisvo



the reckless, intentional, or negligent disregard of any provision or regulaien the Internal
Revenue Code:

If, in connection with any collection of Fedetak with respect to a

taxpayer, any officer or employee of the Internal Revenue Service

recklessly or intentionally, or by reason of negligence, disregards

any provision of this title, or any regulation promulgated under this

title, such taxpayer may brirgycivil action for damages against the

United States in a district court of the United States. Except as

provided in section 7432, such civil action shall be the exclusive

remedy for recovering damages resulting from such actions.
This waiver isexplicitly limited to damages against the United States for injuries caused by the
wrongful collection of federal taxeBullock v. I.R.S.602 F. App’x 58, 60 (3d Cir. 201%8tating
“pursuant to 26 U.S.C. § 7433, a taxpayer may sue the United States togehé#ile ‘collection
of Federal taX) . This limited waiver must be read narrovelgd is subject téurtherlimitations
Id. at 6061; Slutter v. United State®No. 111161, 2012 WL 5960837, at *4 (E.D. Pa. Nov. 29,
2012).

A plaintiff seeking relief undeg 7433(a)cannot receive a judgment for damages unless
the plaintiff has exhaustesll administrative remedies. 26 U.S.C. § 7433(d){ille 26 of the
Code of Federal Regulations § 301.74B@l) bars a taxpayer from filing a civil action in federal
district court until a decision is rendered on a properly filed administrative claim,tibrsixn
months after the filing of such a claim. Howevégn administrative claim is filed during the last
six months of the twayear statute of limitation period, a plaintiff may file an action in district
court any time after the administrative claim is filed and before the expiratior statute of
limitation. 26 C.F.R. § 301.7433-1(d)(2).

Title 26 of the Code of Federal Regulatios301.7433%(e) sets out the procedures for

pursuing an administrative claim, including sending the claim to the “Area Director, A

Compliance Technical Support Manager'tio¢ area in which the taxpayer currently resides; the



name, current address, current home and work telephone numbers and any convenient times to be
contacted, and taxpayer identification number of the taxpayer making the claimpuinesyfor
the claim; adescription of the injuries incurred by the taxpayer filing the claim; the dollauaim
of the claim; and the taxpayesignaturelf the plaintiff fails to meet this condition, the court lacks
jurisdiction over his or her claimSee als®&/enen v. Unéd States38 F.3d 100, 103 (3d Cir. 1994)
(discussing exhaustion requirement for actions under § 7433 (citing 26 U.S.C. 8 7433(d))).
Here,as tathe exhaustion of hsdministrative remedies for a claim un@ef433 Morales

in oppositionmerely reiteates26 C.F.R. § 301.7433-1(ahd states:

[t]his taxpayer is stating that to the best of his understanding his

filing is best described by [the statutes]. That he is fast approaching

the limitation stated in section (g) Period of filing limitation and tha

he has filed a proper form with the IRS as described 26 C.F.R. §

301.7433-1(e), 2 Procedure for an administrative claim.
Morales seems to allege he is within the last six months of the statugationsrunning on his
claim. However, this conclosy statement without facts to support it is insufficient to establish he
exhausted his administrative remedies. Morales fails to articulate when Hadikdiministrative
claim and that he waited the appropriate time before filing this action.

Moreover hefails to provide any specifics or evidence that he complied with the strict

requirementset forth in26 C.F.R. § 301.7433(e). Morales fails to indicatghethethe provided
(1) the claim to the “Area Director, Attn: Compliance Technical Supidarager” of the area in
which hecurrently resides(2) his name, current address, current home and work telephone
numbers and any convenient times to be contactedyiataxpayer identification numheB) the
grounds for the claim#) a description bthe injuries incurred(5) the dollar amounof his claim;

and (6) hissignature.Lockard v. U.S., Dep't of Treasury, |.R.8lo. 0712803BC, 2008 WL

324230, at *5 (E.D. Mich. Feb. 5, 2008) (finding the plaintiffs failed to extihastadministrative



remedies because they did not demonstrate they fulfilled the requirements of 26 £.F.R
301.74334(e)). Moreover Moralesdoes notllegethe IRSreached a decision dns purported
administrative claim beforeefiled in federal district cort, as alternatively required by 26 C.F.R.
8 300.74331(d)(i). Id. Accordingly, the United Statedotion to Dismiss for lack of subject
matter jurisdiction iSGSRANTED.!
V. CONCLUSION

For the reasons set forth abotke United States Motion to Dismiss GRANTED
without prejudice. Morales haghirty days from the accompanying Orderfile an Amended
Complaint.
Date:March 26, 2018 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE

! Because the Court lacks subject matter jurisdiction, the United 'Sédtismative argument to
dismissfor failure to state a claim M OOT.



