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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NICHOLAS MORALES, JR,

Plaintiff, :
V. : Civil Action No. 3:1%6v-2578BRM-LHG
UNITED STATES OFAMERICA, : OPINION
Defendant.

MARTINOTTI, DISTRICT JUDGE

Before this Court is DefendantUnited Statesof America’s (“United States”) second
Motion to DismissPlaintiff NicolasMorales Jr.’s (“Morales”) Amended ComplairfECFNo. 12)
for failure to statea claim (ECF No. 13)! Moralesopposeghe Motion. (ECF No. 14.) Having
reviewedtheparties’submissiongiled in connectiorwith the Motion and havindeclinedto hold
oral argument pursuatd FederalRule of Civil Procedure 78(bJor thereasonsetforth below,
andfor goodcauseshown, theMotion to Dismissis GRANTED.
l. BACKGROUND?

For the purposes oféMotion to Dismiss, the Court accepts the factual allegations in the

Complaint as true and draws all inferences in the light most favoraMertdes SeePhillips v.

! Morales’s Amended Complaint (ECF No. 12) addresses only the jurisdictioratsief the
original Complaint that was noted in the Court’s p@pinion (ECF No. 10)(SeeECF No. 13
n.1.) The United States read the Arded Complaint together with the original Complaint in order
to respond to Morales’s Amended ComplaiSe¢ECF No. 13 n.1.) The Court does same.

2 BecauseMorales’s Second Amended Complaint merely addresses his original juosdicti
issues, the Coudrawsmost of thefacts from his original Complaint.
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Cty. of Allegheny515 F.3d 224, 228 (3d Cir. 2008jurther,the Court also considers any
“documentintegral to or explicitly relied upom the complaint.”In re Burlington Coat Factory
Sec. Litig.,114 F.3d 1410, 1426 (3d Cir. 1997).

In an attempt to resolve his tax liabilitiorales filedan IRS Form 656, Offer in
Compromise (“OIC”), offering $100 to satistyis liability. (Compl. (ECF No. 1) at 8 § 2.)
However, the IRS deniddoraless OIC because it determined he had the ability to pay his liability
in full and Morales submitted the offeolely to delay collection of his outstanding tax liability.
(Id. at 8 1 45, Exs. 34 at 1011.) The IRS also determined Morales was not in compliance with
his tax return filing anghaymentobligations, and thereforevas ineligible for an OIC.HCF No.

1, Ex. 5at 1314.) On November 12, 2015, the IRS sent Morales a Notice of Determination
explaining the denial of his OICId()

On March 22, 2017, Moraletaims hemailed a letter to the IRS pursuanSection 7433
of the Internal Revenue Code (“IRC”) explaining his demands. (Am. CompF. ({&C 12) 7 1.)
However, he allegedly never received a respdrom the IRS or United States regarding his
demands.I¢. 1 3.)

On March 29, 2017, Morales filed thastion asserting the IRS violated his due process
rights in denying his OIC and in failing to return his OIC offer to him in violation of tl& IR
Manual 5.8.4.2. (ECF No. 1 at 8 11 6, Idgrales requests “a million dollars in damages for loan
applicationfailure, poor credit, inability to get credit, inability to resolve issues R, harsh
action taken by IRS, and future loss of jodd. @t 8 { 12.)On July 28, 2017, the United States
filed a Motion to Dismiss for lack of subject matter jurisdictzom in the alternative for failure to
state a claim. (ECF No. 7Qn March 26, 2018, the Court granted the Motion to Dismiss for lack

of subject matter jurisdiction because he failed to adequately pleadhhestd alladministrative



remedies(ECF No. D.) On April 23, 2018, he filed an Amended Complaitiempting tocure
such deficiencies. (ECF No. 18eeECF No. 13 (admitting Morales’s Amended Complaint
addresses the jurisdictional defects).) On May 4, 20E8United States filed a second Motion to
Dismiss for failure to state a claim. (ECF No. I@9rales opposes the Motidr(ECF No. 14.)
The United States filed a reply to the opposition on May 15, 2018. (ECF No. 15.) Without prior
leave of this Court, Morales filed a staply an May 29, 2018. (ECF No. 16.) While the Court
need not consider Morales’s sply because he did not seek leave from the Court as is required
to do pursuant to Loc&ivil Rule 7.1(d)(6), the Court considered it nonetheless.
. LEGAL STANDARD

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesdn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedy a . . . motioto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff’'s “obligation to provide
the ‘grounds’ of his entitle[ment]to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementof acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegalconclusiorcouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisea rightto relief above the

speculative level. Twombly 550U.S. at 555.

3 Morales’s opposition is mistakenly titled “Amended Complaint.” (ECF No. 14.) Mewyt is
clear it is not an Amended Complaint but instead a “[rlesptms$iee government’s ‘Notice of
United States’ Motion to Dismiss’ Dated May 4, 2018.” (ECF No. 14 at 2.)
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“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009]citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonabléenferencethat the defendanis
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more
than asheermossibilty thata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamirmedme accusation’must be pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitation of the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, the amplaint has alleged—but it has not
‘show[n]'—'that thepleadeliis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While as a general rule, a court many not consider anything beyond the four corhers of t
complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has held taraur
consider certain narrowly defined types of material without converting the motidisrhiss [to
one for summary judgment pursuant under Rule 36]:& Rockefeller Ctr. Props. Sec. Liti84
F.3d 280, 287 (3d Cir.1999). Specifically, courts may consider any “‘docuimegtal to or
explicitly relied uponin the complaint.”In re Burlington Coat Factory Sec. Litigl14 F.3d at

1426.



[I1.  DEcisiON
The United States arguédorales has failed to state a claim under 26 U.S.C. § 7433
because 8§ 7433 only provides relief for injuries sustained as a result obthgfwlicollection of
federal taxes, not the handling of the denial of Morales’s OIC, since the handling of OICs do not
constitute a collection activityECF No. 13 at 3 Moralesdisagrees with the United States
contention and argues that the IRS’s actions after denying his OIC codstitategful collection
of histaxes pursuant to § 7433. (EGlo. 14 at 2 and ECF No. 16 a} 2
The United States, as a sovereign, is immune from suit unless it has consdrdesued.

F.D.I.C. v. Meyer510 U.S. 471, 475 (1994)he United States has waivigslsovereign immunity
under26 U.S.C. § 7433(a), biis waiver idimited to actions seeking damages in connection with
any collection of tax that involves the reckless, intentional, or negligeetdisl of any provision
or regulation under the Internal Revenue Code:

If, in connection with any collectioof Federal tax with respect to a

taxpayer, any officer or employee of the Internal Revenue Service

recklessly or intentionally, or by reason of negligence, disregards

any provision of this title, or any regulation promulgated under this

title, such taxpagr may bring a civil action for damages against the

United States in a district court of the United States. Except as

provided in section 7432, such civil action shall be the exclusive

remedy for recovering damages resulting from such actions.
Id. Thiswaiver isexplicitly limited to damages against the United States for injuries caused by the
wrongful collection of federal taxeBullock v. I.R.S.602 F. App’x 58, 60 (3d Cir. 201%8tating
“pursuant to 26 U.S.C. § 7433, a taxpayer may sue the Unitezb $tachallenge the ‘collection
of Federal tax™) This limited waiver must be read narrovelgd is subject téurtherlimitations

Id. at 6061; Slutter v. United State®No. 111161, 2012 WL 5960837, at *4 (E.D. Pa. Nov. 29,

2012).



The denial of an OIC is not a collection activityd therefore, cannot be the basis for a
§ 7433 injury or claimUnited States v. UllmariNo. 030272, 2002 WL 987998, at *6 (E.D. Pa.
May 8, 2002) aff'd, 55 F. App’x 105 (3d Cir. 2003) (stating that “[t]o the extent that [the defendant]
argues that the IRS’ refusal to accept [his] offers in compromise is an unauthooliasrtion
activity, [the plaintiff's] argumenffails” because “[cpmpramising tax liabilities is a purely
discretionary activity and will not give rise to a claim for intentional, recklessgligent violation
of the Internal Revenue Cdile Because Morales merely alleges that the IRS’s actions, which
stem from denying his OIC, constituted wrongful collection of his taxes, he hed faiktate a
claim upon which relief can be granted. Accordingly, the United States Motion tdsBigsn
GRANTED.
V. CONCLUSION

For the reasons set forth abotiee United States Motion toifimiss isSGRANTED
without prejudice. Moralesmay file his last amended complaint by no later tbanuaryl4,

2018.

Date:January2, 2019 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE



