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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ANGELA PIZZARELLI, Civil Action No. 17-2903BRM
Petitioner

V. OPINION
WILLIAM ANDERSON, et al.,

Respondents.

MARTINOTTI, DISTRICT JUDGE

Before this Couris PetitionerAngela Pizzarells (“Petitioner”) writ of habeas corpus
(“Petition”) brought pursuant to 28 U.S.C. § 2254. (ECF Np.Gn June 19, 2017, this Court
entered an @ler directing Petitioner tehow causahy herPetitionshould not be dismissed with
prgudice asuntimely. (ECF No 2) OnAugust I7, 2017, Petitioner filed a response to tQeder.
(ECF No.5.) For the reasons set forth below, Petitiond®&tition is DISMISSED WITH
PREJUDICE as time barred.

|.  BACKGROUND

Because Petitioner'’Petitionis untimely for the reasons set forth below, only a brief
recitation of the procedural history of this matter is necessary to provitkextom this Court’s
opinion. As this Court explained ints Order to Show Causéetitioner was sentenced in the
Superior Court of New Jersey on May 15, 2009, for crimes including armed robberyand fel
murder. (ECF No. 1 a2.) Petitioner appealed and the Appellate Division of the Neweyer
Superior Court affirmed haonviction on March 1, 2012ld at 3.) On June 28, 2012, the New

Jersey Supreme Court denied her petition for certificatidr). Because Petitioner did not file a
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petition for certiorari, her conviction became final for habeas purposes ninety adaymh
September 26, 2012S5¢eECF No. 2 aR).

Sixty-four days aftethe habeas statute of limitationzassed, Petitioner filed her first
petition for postconviction relief(“PCR”) in state courbn November 29, 2012. (ECF No. 1 at 3.)
That petition was denied on November 21, 2013, and Petitioner appedledhe Appellate
Division affirmed the denial on May 13, 20X5ee State v. PizzarelNo. A-2960-13T22015 WL
2212136 (N.J. Super. Ct. App. Div. May 13, 2015). On October 9, 2015, the New Jersey Supreme
Court denied her petition for certificatioBtate v. Pizzarelli223 N.J. 281 (2015).

While Petitioner’'s appeal was pendishefiled a second petition fd?CRon November
5, 2014. (ECF No. 5 &) Thatpetitionwas dismisseavithout prejudice on June 18, 20Hb®&cause
her first PCR appeabas still pending in the appellate coytd.) Petitioner thereafter “neglected
to refile the second PCR application once her appeal from the first PCR applicasateaided.”
(Id.)

[I.  LEGAL STANDARD

Pursuant to Rule 4 of the Rules Governing 8 2254 Cases, applicable to § 2241 through
Rule 1(b), the Court is required to screen the Petition and determine whethemity“ptgpears
from the petition and any attached exhibits that the petitioner is not entitled to tehdet this
Rule, theCourt is “authorized to dismiss summarily any habeas petition that appealty leg
insufficient on its face.McFarland v. Scott512 U.S. 849, 856 (1994)nder 28 U.S.C. § 2254(a),
the distict court “shall entertain an application for a writ of habeas corpus [0]n behalf danpe
in custody pursuant to the judgment of a State court only on the ground that he i®dly aus
violation of the Constitution or laws aetties of the Unitedt&tes.”A habeas petitioner has the

burden of establishing his entitlement to relief for each claim presentesipetition based upon



the record tht was before the state couBee Eley v. Ericksoi@12 F.3d 837, 846 (3d Cir. 2013);
see also Parker Watthews 132 S. Ct. 2148, 2151 (2012). Under the statute, as amended by the
Anti-Terrorism and Effective Death Penalty Act, 28 U.S.C. § 2244 (“AEDPA”), disiniatts are
required to give great deference to the determinations of the state trialp@ldteourtsSee
Renico v. Lett559 U.S. 766, 772-73 (2010).

Where a claim has been adjudicated on the merits by the state courts, the distrattall
not grant an application for a writ of habeas corpus unless the state court éidjudica

(1) resillted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination bthe facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d)(4(R). Federal law is clearly established for these purposes where it is clearly
expressed in “only the holdings, as opposed to the dicta” of the opioidhe United States
Supreme CourtSee Woods v. Donald25 S. Ct. 1372, 1376 (2015)When reviewing state
criminal convictions on collateral review, federal judges are required tadaftate courts due
respect by overturning their decisions only when there could be no reasonable digghiytha
were wrong.”ld. Where a petitioner challenges an allegedly erroneous factual determination of
the state courts, “a determination of a factual issue made by a State court ginefitbmed to be
correct [and hie] applicant shall have the burden of rebutting the presumption of correctness by
clear and convincing evidence&8 U.S.C. § 2254(e)(1).
[11. DECISION

As thisCourt explained in the Order to Show Causeetition for writ of habeas corpus

brought pursuant to 8254 is subject to a ongar statute of limitation&ee Figueroa v. Buechele
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No. 151200, 2015 WL 1403829, at *2 (D.N.J. Mar. 25, 20T%)e statute of limitationdegins

to runfrom the latesof four possibledates (1) the date on which thpetitioner’s conviction
became final with the conclusion of direct review or when the time for seelchgeiewpassed
(including the ninety day period for the filing of a petition for certigra®eKapral v. United
States 166 F. 3d 565, 577 (3d Cir. 19992) the date on which an impediment to the filing of a
habeas petition created by state action in violatfdhe Constitution(3) the date on which a new
constitutional right was first recognizdy the Supreme Court where that right has been made
retroactive to cases on collateral review (4) the date on which the factual predicate for the
petitioner’s claims first became available through reasonable diligesee28 U.S.C. 8
2244(d)(1). The default rule is that thmitations period runs from the date the petitioner’s
conviction became final, and the other rules will only apply where a relevamt lokss been
establishedld.

In her response to ti@rder toShow Giuse, Petitioner args¢his Court should not run the
oneyear limitations period from the date her conviction became final, but shotdddngive her
the benefit oBome unspecified later date because she believes the prison law library isdrer pr
was inadequate. (ECF No. 5 af73 Petitioner argues the library in her facility was inadequate
becauseshe “had little or no knowledge of federal habeas procedure,” the “prison paré&dgdls
to or did not adequately explain [to her] the intricacidsatifeas procedure,” and Petitioner “knew
nothing about what books (if any) in the prison law library contained the habeassstqttCF
No. 5 at6.) Petitioner does not allege the prison library did not contain federal matsuietisas
materials relatetb habeas corpus procedures and the one year limitations period, oshetiidt
not know what books would contain that material and that the prisoners veg@aagiaralegals

did not explain the limitations period to hdd.(at 67.)



Petitioneressentially argues the allegedly inadequate library at her facility is a statiedcr
impediment which would warrant a later running date of the statute of limitations imaéktisr.
Secton 2244(d)(1)(B) provides that where the state creates an impediment to the filing of a
petitioner’'s habeas petition in violation of the Constitution or laws of the UnitedsSthtd
petitioner’s habeas limitations period may run from the date on which theimmguedn question
was removed. The Court of Appeals for the Third Circuit has not yet precisehedefihat
constitutes an “impediment to filing” sufficient to provide for a later running obtee § 2254
limitations periodSee, e.g., Pabon v. S.C.l. Mahaney4 F.3d 385, 404 (3d Cir. 201 %ge also
Dardenv. Sobina477 F. App’x 912, 916 n.8 (3d Cir. 2012). Other circuit courts, however, have
defined the statutory provision to require a petitioner to show that the stadeimstuch a way
that it both violated the Constitution or federal law and prevethegetitioner from filing his
petitionsuch that there is a causal connection between the state’s action and the petaibmer
to file her petition in a timely fashioikee, e.g., Johnson v. Fla. Dep’'t of CpE13 F.3d 1328,
1332-33 (11th Cir. 2008Bryart v. Arizona Att'y Gen.499 F.3d 1056, 1060 (9th Cir. 2006).

Petitionerargues the libraryproblemsat her facility amount to an impedimenthich
should provide her an unspecified later start date of her limitations period, rielyarge parbn
the Fifth Circuit'sdecisionin Egerton v. Cockrell334 F.3d 433 (5th Cir. 2003n Egerton the
Fifth Circuit held thatunder certain circumstances, an inadequate prison library may quality as
impediment to filing a timely petitiofor a writ of habeas corpus. 334 F.3d39. The petitioner
in Egertonhad been convicted and sentenced just prior to the adoption of the AstBtateof
limitations for habeas petitions, which went into effect on April 24, 1896t 436. As he was
convicted before the effective date of the statute, that petitioner’s liomisapieriod began to run

as of the effective date of AEDPA, aexpireda year later oApril 24, 1997. The prison in which



the Egertonpetitioner was housed, however, did not receive a copy of AEDPA or information
regarding its one year limitations period uafier April 24, 1997, andhe Egertonpetitioner filed

his petitionupon becomingware of the ongear limitations period when those materials became
availableupon his transfer to a nefacility. Id. at 435, 43839. Based on these facts, ahe
Supreme Court’s decisionsBounds v. Smitt30 U.S. 817 (1977), ahewis v. Caseyb18 U.S.
343 (1996), which established that a constitutional violation may agcen the state fails to
provide an adequate legal library containing federal materials and the inadefjinechaw library
causes a prisoner to lose a legal right, the Fiftou@ determined the state’s failure to provide
habeas information in a prison law libranayserve as an “impediment” sufficient to warrant a
later start date of the limitations period where the inadequacy of the lilctaalla prevented the
petitioner from filing his petition in a timely fashioldl. at 438-39.

SinceEgerton however, many courtg)cluding the Fifth Circuithave declined to extend
Egerton’sholding, and have instead limitétyertonto its unique, and unlikely to recur, factual
situdion. See, e.g., Krause v. ThaléB7 F.3d 558, 5662 (5th Cir. 2011) (distinguishiregerton
and requiring a petitioner to specifically show how a lack of adequateylifa@lities “actually
preventedthe petitioner] from timely filing his habeas fiEin” to merit consideration of a later
running date for the AEDPA limitations periodadden v. Thaler521 F. App’x 316, (5th Cir.
2013) (distinguishind=gertonand notingEgertoninvolved a complete lack of accesshabeas
related materialshroughout the ongear limitations period)Dufrene v. RamodNo. 1613822,
2016 WL 6311122, at *3-5 (E.D. La. Oct. 6, 2016) (distinguisltiggrtonand noting that courts
have limitedEgertonto the unusuaknd“egregious” factual background of that egaseport and
recommendations adopte2D16 WL 6276893 (E.D. La. Oct. 27, 2018pencer v. Magragyo.

10-703, 2011 WL 673738, at *3-4 (E.D. Pa. Feb. 16, 2011) (distinguiilgegor). Thus, to the



extentEgertonprovides persuasive precedent in this matter, that precedent must be limited to
situations in whichthe petitioner had no access to habeas materials anth¢iatk of access
actually prevented the timelinfling of her habeas petitiomhat is simply nbthe case here.

In Egerton the Fifth Circuit recognized @mmpediment where the petitioner had shown
he was denied access to a library containing information on a newly adopteddimsitagiriod
which had been inapplicable at the time of his cormicnd of which he was wholly and
completely ignorant. Petitioner makes no such showing. UBljezton Petitioner wasonvicted
in 2009, approximatelyhirteen years after the AEDPA limitations periagnt into effect.
Likewise, while Petitioner asserts the library in her facility was insufficghe does natatethe
library did not have volumes on AEDPA, habeas rules, or the like, instead she rtetesshe
“knew nothing about what books (if any) in the prison law library contained thehatatites.”
(ECF No. 5 at.) Petitioner, in so stating, effectively admits the library inaye containelabeas
materials, and fails in any way to assert, let alone show, such matvesi@gsot present. She
merely asserts her ignorance of their presence and her opinion that the loegjgianaere not
helpful in this regard.

An additionalproblem for Petitioner’s ability to liken her caseBgertonarises out of the
fact thatsheused adrm habeas petition to file this mattebe€ECF No. 1) That form petition
actually contains an entire sectitted, “TIMELINESS OF PETITION” which directly informs
Petitionerthat habeas petitions are subject to ayesr limitations period and infaotnote sets
forth the relevant statutory textd( at 13-14) Indeed, Petitioner presented information as to the
timeliness of her petition in that section of beginal Retitionin this matter Even if theEgerton
rule does apply, thEgertoncourtspecificallynoted that no impediment would exist if, even in

the absence of a proper law library, the petitioner was actually aware of the Aihiaftions



period See334 F.3d at 43B8. Petitioner hang access to the form petition, while not disposit
certainly suggests informatioagardinghe limitations period was available at Petitioner’s facility
andthereforeundercuts her argument that she should be provided a later filing date.

Ultimately, Petitioner fails to show either that the libratyher facility was inadequate or
that she was actually prevented fromelyfiling due to thainadequacyBased orthe information
Petitioner provided, all she has shown is that she did not know how to use the prison library and
thather Petition was uimely because she failed to stay abreast of the status qieligon for
certification, and instead merely waited for noticeeECF No. 1 atl3-14 ECF No. 5 ab-7.)
Petitioner has thereforeat best providel evidence of excusable neglect, rather than any
unconstitutional state created impediment, and her statute of limitations cafordneun from
only one date — the date onialn her conviction became final

As explained in thé®rder toShow Gause, Petitioner’s direct appeal concluded with the
denial of certification by the New Jersey Supreme Court on June 28, 2012, and her statute of
limitations began to run ninety days later on September 26, 3@t2.g.,Ross v. Varano/12
F.3d 784, 798 (3d Cir. 2013Because the ongear AEDPAIlimitations period is subject to
statutory tolling wile a properly filed statBCRapplication is pendinggeePace v. DiGuglielmp
544 U.S. 408, 410 (2005petitioner’s statute of limitations wagatutorily tolleduponherfiling
of her firststate PCRALt best, Petitioner's PCR remained pending until the New Jersey Supreme

Court denied certification as toer PCR on October 5, 2015Pizzarelli 122 A.3d at 991.

LIn her response to ti@rder toShow Quuse, Petitioner statéer PCR was denied by the PCR

trial court on November 21, 2013. Howevehge did not file her notice of appeal from that order
until March 3, 2014. As such, her PCR was not “pending” before the state courts for the period
between Januafy, 2014, when her time for filing arely notice ofappeal expiredand March 3,

2014, when she filed her notice of app&ekeN.J. Ct. R.2:4-1(a) (petitioner hadorty-five days

to file an appeal from a final trial court rulingee also Swartz Weyers 204 F.3d 417, 423 n.6

(3d Cir. 2000)Bilal v. Ait'y Gen. of N.J.No. 151765, 2017 WL 1243143, at *2 (D.N.J. Feb. 10,
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Petitioner’s limitations period thereafter resumed running, and, absetdl#guolling,expired
on August 5, 2016.9eeECF No. 2 at3.) Thus, absent equitable tolling, Petitioner's current
petition, first filed on March 30, 2017, is time barredamproximatelyeight months.
Petitioner’'sPetition wouldthereforebe timely only ifshecanestablish her entitlement to
at least eight months of equitable tollingquitable tolling fs a remedy which should be invoked
‘only sparingly.” United States v. Basg68 F. App’x 196, 199 (3d Cir. 2008) (quotibgpited
States v. Midgleyl42 F.3d 174, 179 (3d Cir. 1998)). To receive the benefit of equitable tolling, a
petitioner must show “(1) that he faced ‘extraordinary circumstancesttwat s the way of
timely filing,” and (2) that he exercised reasonable diligendaited States v. Johnsph0 F.
App’x 176, 179 (3d Cir. 2014) (quotirngabon v. Mahanqy654 F.3d 385, 399 (3d Cir. 2011)).
Excusable neglect is insufficient to warrant equitable tollihgted States v. Thomagl3 F.3d
165, 174 (3d Cir. 2013A showing of mere excusable neglecinsufficient to warrant equitable
tolling, see United States v. Thom@4.3 F.3d 165, 174 (3d Cir. 2013nda petitioner must
establish that she acted diligently not only at the time she filed her petitiorlsbuh@ughout
the entire limitations g@riod including any periods of statutory tollirfgee LaCava v. KyleB98
F.3d 271, 277 (3d Cir. 2005).
In her response theOrder toShow Gause, Petitioner presents two arguments for equitable
tolling: (1) she reiterates her argument that the allegedigequate law library at her facility

prevented her from filing sooner; an?l) 6he repeats her argument, which this Court previously

2017). Therefore,her Petition is likely time barred bapproximatelyten months, although the
Court for the purposes of this opinion need not consider those two extra months hasfiredition
untimely. Likewise, although Petitioner states she filed a second PCR, that petisopending
only between its filing in November 2014 and its dismissal in June 2015. Accordmgly,f it
were deemed “properly filed,” it provides no tsa$or furthertolling as that entire period was
already tolled by Petitioner’s first PCR petition.



rejected, thaher late filing was caused by her “awaiting word on the outcome” of her PCR ,appeal
which she didn’t redee until this Court issued itSrder to Show Causeéespite the fact that her
PCR appeal had ended nearly eighteen magdHhger.For thereasons expressed above, Petitioner
has failed to establisthe actually faced an inadequate library, instead slgoovity that she does

not know whether the library contains material the AEDPA and its limitations period
Therefore shehas not showthe library itself represents an extraordinary circumstance warranting
equitable tolling.

Furthermorefor the reasons explained in the Order to SHoawuse Petitioneris not
entitledto equitable tollingPetitioner has failed to show her diligence in pursuing her rigists.
this Court explained, Petitioner has provided no facts showing she diligently sopgbitetct her
rights, she has provided no details explaining any actions she took to ensure lghélitgef
her petition, nor any actions she took to aonfthe status of her PCR appeal while it remained
pending or in the months after it was dshi InsteadPetitioner confirms she was completely
unaware of the status of her PCR certification petition untilGousrt entered th®rder toShow
Cause more than a year after the denial of certificateeECF No. 5 aL0.) Given theséacts,
Petitoner has failed to establish she acted with reasonable diligence to ensureekhéliing of
herPetition and she is therefore not entitled to equitable tolling. PetitioRetitionis therefore
time barrecandDISMISSED WITH PREJUDICE.

V.  CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. 82253(c), a petitioner may not appeal from a final order in a habeas
proceeding where that petitioner’s detention arises out of his state court iconwrdess he has
“made a substantial showing of the denial cbastitutional right.”28 U.S.C. § 2253(c)(2)A

petitioner satisfies this standard by demonstrating that jurists of reasdndesadree with the
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district courts resolution of his constitutional claims or that jurists could conclude the issues
presentd are adequate to deserve@amagement to proceed furtheMiller-El v. Cockrel) 537
U.S. 322, 327 (2003). “When the district court denies a habeas petition on procedural grounds
without reaching the prisoner's underlying constitutional claim, a COA shouldwssuethe
prisoner shows, at least, that jurists of reason would find it debatable whetheitibe gigites a
valid claim of the denial of a constitutional right and that jurists of reason wowld filebatable
whether the district court was cect in its procedural ruling3lack v. McDaniel529 U.S. 473,
484 (2000). For the reasons expressed above, jurists of reason could not disagreddhat'Betit
Petition is time birred and that she failed to establish a basis for tdllvegeforeno certificate
of appealabilityshall issue.
V. CONCLUSION

For the reaons stated above, Petitioner&tiBon (ECF No. 3 isDISMISSED WITH

PREJUDICE and Petitioner iDENIED a certificate of appealability. An appropriate order will

follow.

DATE: May 11, 2018 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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