KAYAL et al v. SIGNAL HILL REALTY CORP. et al Doc. 27

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ROBERTA. KAYAL, M.D. and
KIM S.KAYAL,

Plaintiffs,
V. Civil Action No. 17-3565BRM-DEA
SIGNAL HILL REALTY CORP.,
MICHAEL FALCONE, and :
VINCENT FALCONE, : OPINION

Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis DefendantsSignalHill RealtyCorp. (“SignaHill”), Michael Falcone
(“Michael”), and Vincent Falcone’s (“Vincent,”* together with Michael the “Falcone
Defendants”) (collectively, “Defendans”) Motion to Dismiss the First Amended Comgaint
(“FAC”), pursuanto FederaRuleof Civil Procedure 12(6§). (ECFNo. 22.)Plaintiffs RobertA.
Kayal andKim S. Kayal (“Plaintiffs’) opposethe Motion.(ECF No. 24.) Havingreviewedthe
submissiondiled in connectionwith the Motion and havingdeclinedto hear oral argument
pursuanto Feceral Rule of Civil Procedure 7®), for thereasonssetforth below andfor good
causeshown, Defendants’ Motioto Dismissis GRANTED in part WITHOUT PREJUDICE

andDENIED in part.

! The Courtmeansodisrespecby referringto Defendants btheirfirst nameslt doessoto avoid
confusion.
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l. BACKGROUND

For the purposeof this Motion to Dismiss,the Courtacceptghefactualallegationsn the
Complaintastrue anddrawsall inferencesn the lightmostfavorableto Plaintiff. SeePhillips v.
Cty. of Allegheny515F.3d224, 228 (3dCir. 2008).This matterarisesout of Defendants’ “shoddy
materialsandconstructiorof, and subsequefdilureto repair,two homes”purchasedy Plaintiffs.
(ECFN0.211 1))

Plaintiffs are the owners of two real propestiocated at 1206 Ocean Avenue, Belmar,
New Jersey (“1206") and 1204 Ocean Avenue (“1204") (together, the “Properties™. T.)
Signal Hill is a “conduction business in the State of New Jérflely § 8.)The Falcone Defendants
are ceowners of Signal Hill and at all relevant times “were acting within the scope of their
ownership of [] Signal Hill' (Id. 11 911.)

In 2011, Plaintiffs purchased 1206 from Signal Hill for $2,150,0@0.9( 18.) In 2013,
Plaintiffs were interested in investing in another beachfront property and soughtitagei04,
the property adjacent to 1206d.( 20.)Betweenthe time theypurchased 206 and when they
began looking to purchase204 Plaintiffs noticed “certain problems with the construction of
1206.” (d. § 21.) Plaintiffs allege thaby the summer of 2013, the siding of 1206 “began to
significantly discolor, deteriorate and fall off the side,” to the extent that the a@rigpiors faded
and thesiding appeared to be whit@d. 11 2223.) Wary of 1204 containing the same issues,
Plaintiffs inspected the siding of the nat-purchased 1204 arrdalizedit hadthe same issues
(Id. § 24.)ThereforePlaintiffs notified theFalconeDefendantsvho allegedlyacknowledgethere
wasa problemwith the siding of 1206.1d. at 11 25- 26.)As such,Plaintiffs refusedto purchase

1204 unless Defendariygromisedto first fix the siding on 1206, and théxr thesidingon 1204.”



(Id. at  27) Eagerto sell 1204to Plaintiffs, the Falcone Defendants allegedigreedo fix the
siding onthe properties before closirtgle on 1204. Id. at{ 28.)

Plaintiffs alsoinsistedthatseveralother homeepairsbhemadeto 1204 priorto theclosing
suchasthe centralvacuumsystemand masterbathroomwall, aswell asthe Jacuzzilocatedat
1206. (d. at 129-30.) Allegedlythe Falcone Defendantsyreedo makeall repairsif Plaintiffs
agreel to closetitle on 1204. Id. at T 31.)“However, unbeknownst tdPlaintiffs at the time,
Defendantsmadethesepromises nevemtendingto make any repairs,but insteadto just get
Plaintiffs to executea contractfor saleandcloseon 1204.” (d. at { 32.)Basedon thealleged
misrepresentation®f Defendants,Plainiffs executeda contract for sale in the amountof
$2,175,000 andlosedon 1204. (d. at 33.)

After the closing, Plaintif claim Defendantswent “radio silent” and never made the
agreed upon repairs to either 1204 or 1206. 4t | 3537.) Because othe alleged scheme,
Plaintiffs allege theyave“suffered damages, including but not limited to the cost of repairing the
two homes.” [d. at T 40.)

On March 2, 2017, Plaintiffs filed a Complaint against Defendants in the Suenunt
of New Jersey. (EF No. 24.) On May 18, 2017, Defendants removed the matter to this Court.
(ECF No. 2.) On September 25, 2017, Defendants filed a Motion to Dismiss the Comiplaint. (
No. 9.) In response to the Motion, Plaintiffs filed a Cross Motion to Amend the Comg@
No. 15.) As a result, the parties filed a stipulation whereby Defendanedagrevithdraw their
Motion and allowedlaintiffsto file anamended complaint. (ECF No. 19.)

Plaintiffs filed their FAC on December 11, 2017, alleging four counts: (1) violatitmeof
New Jersey Consumer Fraud Act (“NJCFA”); (2) common law fraud; (3) breach oacprind

(4) breach of the covenant of good faith and fair dealing. (ECF No. 21.) On January 10, 2018,



Defendants filed a Motion to Dismiss the FAECF No. 22.) Defendants oppose the Motion.
(ECF No. 24.)
Il. LEGAL STANDARDS
A. FederalRule of Civil Procedure12(b)(6)

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedby a . . . motioto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff's “obligation to provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementof acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegalconclusiorcouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisea rightto relief above the
speculative level. Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liablefor misconduct alleged!Id. This“plausibility standard” requirethe complaintallege*more
than asheemossibilitythata defendant haactedunlawfully,” butit “is not akinto a probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations”are not

required,but “more than‘an unadorned, the defendamrmedme accusation'mustbe pled;it



must include “factual enhancementsand notjust conclusorystatementor arecitation of the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . acontext-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—'that thepleadeliis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While asagenerakule, a courtmanynot consider anything beyond the faarnersof the
complaint on a motioto dismisspursuanto 12(b)(6),the Third Circuit has held'a courtmay
considercertainnarrowly defined types ofmaterialwithout convertinghe motionto dismiss[to
onefor summaryjudgment pursuant undBule56].” In re RockefellelCtr. Props.SecLitig., 184
F.3d 280, 287 (3cCir. 1999). Specifically, courtsmay consider any “documernitegral to or
explicitly relied uponin the complaint.”In re Burlington CoatFactory Sec.Litig., 114 F.3dat
1426.

B. Federal Rule of Civil Procedure9(b)

Fraud based claims are subject to a heightened pleading standard, requiring &tplaintif

“state with particularity the circumstances constituting fraud or mistikel. R. Civ. P. 9(b)-or

a fraudbased claim, a court may grant a motion to dismissuputsto Federal Rule of Civil
Procedure 9(b) if the plaintiff fails to plead with the required particuleéBi Frederico v. Home
Depot 507 F.3d 188, 2002 (3d Cir. 2007)The level of particularity required is sufficient details
to put the defendant on notice of the “precise misconditbtwhich [it is] charged.ld. at 200

(citation omitted). At a minimum, Rule 9(b) requires a plaintiff to allege tlsséeiatial factual

background that would accompany the first paragraph of any newspaperttarys the ‘who,



what, when, where and how’ of the events at issleré Suprema Specialties, Inc. Sec. Ljtig.
438 F.3d 256, 2487 (3d Cir. 2006) (citation omittedyhe heightened pleadingtandardsetforth
in Rule 9(b) appliego Plaintiffs CFA andcomnon law fraud claims.Deweyv. Volkswagemii\G,
558 F. Supp. 2d 505, 524D.N.J. 2008) (applyingRule 9(b) to CFA and commonlaw fraud
claims).
[I. DEcisION
A. NJCFA—Count |
Defendants arguilaintiffs “fail[] to articulatewhat,if any provisions ofhe[CFA] any of
the[D]efendantsviolated.”(ECFNo. 22-1at4.) Theyfurther argue thEAC does nostatea CFA
claim againstthe FalconeDefendantdecausaherewas no privity betweenthemand Plaintiffs.
(Id.) Plaintiffs arguethey havesufficiently pleadeachof theelementsf aNJCFA claim and that
thereis no “privity” requirementn the NJCFA.(ECFNo. 24at9.)
TheNJCFAstatesjn pertinentpart:
The act, use or employment by any person of any unconscionable
commerciabractice deceptionfraud,falsepretensefalsepromise,
misrepresentationgr the knowing, concealmentsuppression, or
omissionof anymaterialfact with intentthatothersrely uponsuch
concealmentsuppression or omissioim connetion with the sale
or advertisement o&dny merchandiseor real estate,or with the
subsequent performancesafchpersorasaforesaidywhetheror not
any persorasin factbeenmisled,deceivedbr damagedhereby s
dechredto beanunlawful practice;. . . .
N.J.Stat Ann. 8§ 56:8-2. Courtisaveinterpretedhissectiorto requirethe followingthreeelements
to statea causeof actionunder theCFA: “1) unlawful conduct by defendant; @hascertainable

loss byplaintiff; and 3) acausalkelationshipbetweenthe unlawful conduct and tlescertainable

loss.” Boslandv. Warnock Dodge, Inc964 A.2d 741, 749N.J. 2009) (citing Int’l Union of



Operating Eng’s Local No. 68 WelfareFundv. Merck & Co., Inc, 929 A.2d 1076, 108a\(J.
2007)).
An “unlawful practice”is definedas:

The act, use or employment by any person of any unconscionable

commerciapractice deceptionfraud,falsepretensefalsepromise,

misrepresentationgr the knowing, concealmentsuppression, or

omissionof anymateial fact with intentthatothersrely uponsuch

concealmentsuppression or omissioim connectionwith the sale

or advertisement odny merchandiseor real estate,or with the

subsequent performancesafchpersorasaforesaidywhetheror not

any person hasn fact been misled, deceived or damaged

thereby . . ..
N.J. Stat. Ann. 8§ 56:82. “The [CFA] createghreecategorief unlawful practicesaffirmative
acts,knowing omissions, and violations gtateregulations.”"Maniscalcov. Brother Int’| Corp.
(USA) 627F. Supp. 2d 494, 49@.N.J.2009) (quotingvukovichv. Haifa, No. 03-737, 200TVL
655597, *9(D.N.J.Feb27, 2007)(citing Coxv. Sears Roebuck &o. 647 A.2d 454, 462N.J.
1994))). Affirmative actsrequire no showing dhtent on behalfof the defendantSeeCox 647
A.2d at462;Fenwickv. Kay Am.Jeep,Inc., 371 A.2d 13, 16N.J.1977). “Thus, a defendamho
makesanaffirmative misrepresentatiois liable evenin theabsencef knowledge of théalsity of
the misrepresentatiomegligene or theintentto deceive. Vukovich 2007 WL 655597,at *9
(citation omitted). “In contrast,when the alleged consumerfraud consistsof an omission, a
plaintiff mustshow that the defendaattedwith knowledge, thereby makirigtentan essential
elemen of the fraud.”ld.

“The third category of unlawful acts consists of violations ofpecific regulations

promulgated under tHEFA].” Cox 647 A.2dat462.“In thoseinstancesintentis notanelement

of the unlawfulpractice and the regulationmposestrictliability for suchviolations.”ld. (citation

omitted).Unlawful actsexpresslyegulatedy otherstatutesregulations, orulesnot promulgated



under theCFA cangiveriseto aCFA claim. SeeLemelledov. BeneficialMgmt. Corp. ofAm, 696
A.2d 546, 551-56N.J. 1997);Hendersorv. Hertz Corp, No. L-6937-03, 2003VL 4127090 at
*5 (N.J.Super.Ct. App. Div. June 22, 2006)However,the CFA does notreatestrictliability for
violations of othestatutesregulationspr rulesnot promulgated undéine CFA. SeeHenderson
2005WL 4127090at*5.

An “ascertainableloss” is one that is “quantifiable or measurable.”Thiedemannv.
MercedesBenzUSA,LLC, 872 A.2d 783, 793. N.J. 2005). A“plaintiff mustsuffer a definite,
certainandmeasurabléoss,ratherthanone thais merelytheoretical."Bosland 964 A.2dat 749.
Additionally, plaintiffs must set forth allegationssufficient to show thoselossesare causally
connectedo defendant’allegedconductld. It is notsufficientto makeconclusoryor broadbrush
allegationsregarding defendant’s condugtaintiff mustspecifically pleadthosefacts. Torres
Hernandez No. 08-1057, 2008VL 5381227,at *7 (D.N.J. Dec. 17, 2008).This requires,for
example pleadingwhenandto whom the allegedfraudulentstatementsvere made.SeeDewey
558F. Supp. 2dat 527.

Here, Plaintiffs havesatisfiedall elementsof a NJCFA claim. Contraryto Defendants’
argument, ngrivity of contractis requiredto establisha NJCFA claim. Moreover,“corporate
officersand employees could be individualilgble pursuanto the CFA for their affirmative acts
of misrepresentatioto a consumer.Allenv.V & ABros, 26 A.3d 430, 441 (2011). Courts have
evengoneasfar to recognizée‘that individualsmay be independentlifable for violations of the
CFA, notwithstandinghefact thattheywereactingthrough a corporatioat thetime.” Id. Courts
focus on the individual employeestts‘to determinewvhether thespecificindividualhadengaged
in conduct prohibitedy the CFA.” 1d. Therefore,the FalconeDefendantsould be heldliable

under theNJCFA.



Plaintiffs allegetheywere fraudulently inducednto purchasing 120%asedon knowing
misrepresentationand promisesby Defendants that thayould conductcertainrepairsto both
1204 and 1206, prido andafterclosing on 1204ECFNo. 2132-37, 43.)n addition,Plaintiffs
alsoallegedascertainabléoss,astheyallegealossin the amount of theostof repairsDefendants
refusedto make to the two houses. Ifl.  45.) Lastly, Plaintiffs have satisfied the “casual
connection” prong of &lJCFAclaim. The FAC contend<Plaintiffs suffereddamagessadirea
resultof Defendant$ailing to makethe promisedepairso 1204 and 12061d. 1 40.) Accordingly,
Plaintiffs havesufficiently setforth allegationsto supporteachelementof a NJCFA claim, and
therefore DefendantsMotion to DismissPlaintiffs’ NJCFA claimis DENIED.

B. CommonLaw Fraud—Count I

Defendantswithout identifying the deficiencies in the FAC and instiéstohg the elements
of a common law fraudlaim and concluding Plaintiffs have failed to allege them, argue Plaintiffs
failed to properly allege any of the common law fraud elements. (ECF No. 228.)aRlaintiffs
argue they have plead each of the elements with ample specificity. (ECF No. 24Tael@qurt
agreeswith Plaintiffs.

To state a claim forommon lawfraud under New Jersey law, a plaintiff must allege “(1)
[the defendant made] a material misrepresentation of a presently existing oagasR)
knowledge or belief by the defeaat of its falsity; (3) [the defendant had] an intention that the
other person rely on it; (4) reasonable reliance thereon by the other person; and (Bgresulti
damages.Triffin v. Automatic Data Processing, In@26 A.2d 362 368 (N.J. Super. CtApp.

Div. 2007) (citingGennari v. Weichert Co. Realto891 A.2d 350, 367 (N.J. 1997)).
As to the first element,Plaintiffs have plead that Defendants made material

misrepresentationgor example, they allege:



Willing to say anything to get Plaintiffs to close on the still unsold

property at 1204, Defendants Vincent and Michael Falcone

represented to Plaintiffs that after the execution of the contract for

sale on 1204, they would fix the siding on 1206 and fhethe

siding on 1204 before the closing of title.
(ECF No. 21 1 27.) This allegation satisfies the level of particularity required fwr ¢faims by
asserting the who, what, when, and specifying the misrepresentation giving thisectimmon
law fraud claim.

As to the second, third, and fourth elemePRisintiffs allege Defendantsad knowledge
of their false misrepresentations. Specificallyytakbege “Defendants made these promises never
intending to make any repairs, but instead to just genfiffs to execute a contract for sale and
close on 1204.”I¢l. § 32.) The FAC goes on to state:

[] Defendants made these false statements of fact for the sole
purpose of inducing Plaintiffs into proceeding with the contract for
sale and closing on 1204 [

[] Defendants knew these misrepresentations were false at the time
they were made, and also knew that Plaintiffs would rely upon those

misrepresentations to their detriment.

[] Plaintiffs, in fact, relied upon thoseisrepresentation® their
detriment.

(Id. 11 5153.) These allegations satisfy ti@w and why ofRule 9b)’'s heightened pleading
standard.

Lastly, the FAC clearly alleges that because of the fraud, Plaintiffs “suffered egmag
including but not limited to the cost of repairing the two homekl’ { 40.) Accordingly,

DefendantsMotion to DismissPlaintiffs’ commonlaw fraudclaimis DENIED.

10



C. Breach of Contract —Count IlI

Defendants arguPBlaintiffs breachof contractclaim should bedismissedbecausdhere
wereonly two contractsbetweenthe parties,the contractsof salefor 1204 and 1206yhich they
contendwere completed thattherewere no warrantiesand thatall contractualobligationswere
sdisfied. (ECF No. 22-1at 9-10.) Defendants furthexrssertPlaintiffs breachof contractclaim
mustbedismissedasto the Falcone Defendantecauseherewasno privity of contractbetween
them.(ECFNo. 22-1at 13.) In responsePlaintiffs argue the contraettissuewasnot thewritten
contractfor saleof 1204 or 1206(ECFNo. 24 at 14.) Instead, thegllegethepartiesenterednto
a verbalagreementseparatdrom the contract$or saleof 1204 and 1206, whereby Defendants
agreedo makerepairsto 1204 and 1206fterthe execution of the contraédr saleon 1204. (d.)

“A partyallegingabreachof contractsatisfiesits pleading requiremerit it alleges(1) a
contract;(2) abreachof that contract;(3) damayes flowingtherefrom;and (4) thathe party
performedts own contractual dutiesVideoPipeline,Inc.v. BuenaVistaHomeEntm't, Inc., 210
F. Supp. 2d 552, 56(D.N.J.2002)(citationsomitted). Contractmay beeitheroral orwritten. See
McBarronv. Kipling WoodsLLC, 838 A.2d 490, 491N.J. Super.Ct. App. Div. 2004)(stating
“partiesmay orally, byinformal memorandum, or by botiigreeuponall theessentiatermsof a
contract andeffectively bind themselveghereon,if thatis their intention, even though they
contemplate the executidater of a formal documentto memorializetheir undertaking). To
enforce acontractualagreementheremustbe privity of contract.SeeGherardiv. Bd. of Ed. of
City of Trenton 147A.2d 535, 541 N.J.SuperCt. App. Div. 1958) (finding thasincedefendants
“did not haveany contractual obligations agreemenwith plaintiff, they could not, under any
theory, be liable to him for any breachof contractsinceclearly therewas no privity of contract

betweerthe farties”).
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As to the Falcone DefendantBlaintiffs admitin their FAC that “[a]t all relevanttimes,
[they] were acting within the scope otheir ownership of]] SignalHill.” (ECF No. 21 {3.)
Consequently, thepdmit no contractualrelationshipwhetherwritten or oral existedbetween
Plaintiffs and theFalconeDefendantsn their individual capacities Accordingly, Plaintiffs have
no basisto asserta breachof contract,and their claims under Countll againstthe Falcone
DefendantsareDISMISSED.

As to Signal Hill, the Court finds Plaintiffs have sufficiently pled a breach ofracint
claim. First, the FAC alleges a verbal agreement betvidaimtiffs and Signal Hill. Theyallege
the partiesenterednto a verbalagreementseparatdrom the contrat for saleof 1204 and 1206,
whereby Defendantagreedto makerepairsto 1204 and 1206Gfterthe execution of theontract
for saleon 1204(ECF No. 21 1127-29.) Second, theAC allegesSignalHill brokeits promise
by failing to repair1204 and 1206feer theclosingof 1204. (d. § 34-39.) ThirdPlaintiffs contend
they suffereddamagedecausef the breach, namely, theostof making therepairs.(ld. T 40.)
Lastly, Plaintiffs contend theyperformedtheir own contractualdutiesby closing on 1204.14.
1 33.) AccordinglyPefendantsMotion to DismissPlaintiffs’ breachof contractclaim against the
Falcone Defendanis GRANTED butDENIED asto SignalHill.

D. Breach of Covenant of Goodraith and Fair Dealing—Count IV

Defendants arguthereis “no independent dutymposedby law upon the defendant$d
establisha breachof the covenant of god@ith andfair dealingclaim. (ECFNo. 22-1at 15-17.)
Plaintiffs arguethatbecausehey have properlpleadDefendantdreachednoral contiact,they
havealso establishech breachof the covenant of goofhith andfair dealing.(ECF No. 24 at

16-17.)
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Pursuanto New Jerseylaw, dl contractshaveanimplied covenant of gooéhith andfair
dealingwhich prohibitseitherpartyfrom doing “anythingwvhichwill have theeffectof destroying
or injuring the right of the otherparty to receivethe fruits of the contract.”Fieldsv. Thompson
Printing Co., 363 F.3d 259, 270 (3dir. 2004)(citationsomitted); seeBrunswickHills Racquet
Club, Inc.v. Route 18 Shoppingtr. Assocs.864 A.2d 38739596 (N.J.2005; R.J.Gaydos Ins.
Agency]nc.v. Natl Consumeins.Co. 773 A.2d 1132, 1145-4®l.J.2001)."A plaintiff maybe
entitledto relief underthe covenanf{of goodfaith andfair dealing]if its reasonablexpectations
aredestroyedvhena defendardctswith ill motives and without arlggitimatepurpose.’DiCarlo
v. St. Mary Hosp.530 F.3d 255, 267 (3@dir. 2008) (quotingBrunswickHill Racquet Club, In¢.
864 A.2dat 396;Graco, Inc.v. PMC Global, Inc, No. 08-1304, 200%L 904010(D.N.J.2009)
(“A defendantvho actswith improper purposer ill motivemaybe foundiable for breachinghe
implied covenantif the breach upsets theplaintiff's reasonableexpectations under the
agreement.”) “In New Jersey,a plaintiff cannotmaintain a claim for breachof the implied
covenant of goodhith andfair dealingwhenthe conducttissueis governed by théermsof an
expresontractor thecauseof actionarisesout of thesameconduct underlying thallegedbreach
of contract.”"Hahnv. OnBoardLLC, No. 09—-3639, 200WL 4508580,at *6 (D.N.J. Nov. 16,
2009)(citing Wadev. Kesslerinst., 798A. 2d 1251, 1259-6(N.J. 2002)).

In pleading Defendantgolatedthe covenant of godaith andfair dealng, Plaintiffs rely
on thesamecauseof action underlyingtheir allegedbreachof contractclaim. Indeed, thd=AC
contends:

[] Defendantsvere obligatedto actfairly andin goodfaith
in the performance dhe oralagreemenbutlined above.

[] Defendants have intentionallylifully andmaliciously
disregardedheir obligations undethis oral agreement.
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(ECF No. 21 11 63-64.) The Court perceivesno legal or factual distinction betweenPlaintiffs
breachof contractandbreachof the covenant of god@ith andfair dealing counts. Accordingly,
DefendantsMotion to DismissCount Fouiis GRANTED.
V. CONCLUSION
For the reasonsetforth above, Defendantd/otion to DismissCountsOneand Two of
Plaintiffs’ FAC is DENIED . Defendants’ Motiorio DismissCountThreeis GRANTED without
prejudice asto theFalconeDefendants bUDENIED asto SignalHill. Lastly, DefendantsMotion

to DismissCount Foulis GRANTED without prejudice asto all Defendants.

Date:August 29, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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