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OPINION
Appellant,

V.

MADISON CROSSINGAT
BIRCHHILL, LCC,

Appelee.

MARTINOTTI , DISTRICT JUDGE

Beforethe Courtis Appellant Madison Crossirgt Birch Hill Condominium Association,
Inc.’s (“Appellant” or “Association”) appealfrom the United StatesBankruptcyCourt’s order
denyingthe Association’s Motiofor a determinatiorthatits constructiondefectclaimsagainst
Respondent Madison Crossiag Birch Hill, LLC (“Respondent”are not barredby the Kara
Homes,Inc. confirmedChapterl1 bankruptcyplan! (ECF No. 6.)> Respmdent oppose(ECF

No. 13) and the Associationreplied (ECF No. 20). As a party of interest,the Community

! Specifically,the Association’s Motiowasfor a Determinatiorthatits ClaimsarenotBarredby
DischargeJnjunction,Releaser OrdersEnteredpursuanto 28 U.S.C. § 1141ECFNo. 6 at5.)
Pursuanto this Motion, theAssociationsoughtto asseran underlyingclaimto hold Respondent,
a developerjable for commonelementconstructiordefects(ld. at 2.)

2 All ECFDocketNumbergefer to the District of New Jerseydocketunless therwisestatal.
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Associationdnstitution (“CAI”) movedfor leaveto file abrief asamicus curiae(ECFNo. 10-1.)
The Courtgrantedthe motion(ECF No. 18) andCAl filed its amicusbrief (ECF No. 105). The
Courthasjurisdiction overthis appealpursuanto 28 U.S.C. 8§ 158. Pursuatat FederalRulesof
Civil Procedure 7@), oral argumentsvereheld on February 15, 201&or thereasonsetforth
below, Appellant'sappeais DENIED andtheOrderof the Bankruptcy Couis AFFIRMED .
l. BACKGROUND & PARTIES

A. Appellant — The Association andthe Condominium Unit Owners

The Associationis a nonprofit corporationcomprisedof condominium unit owners,
organizedasafifty and olderagerestrictedresidentiakreain Old Bridge,New Jersey(Appellant
Br. (ECFNo. 6) at 8.) TheAssociationis governedoy afive-memberexecutiveboard. [d.) Unit
ownersautomaticallypecomemembersof the Associationwhentheytaketitle of thar unit. (d.
at8-9.)

B. Debtor —Kara Homes,Inc. and Horizons at Birch Hill, LLC

Kara Homes,Inc. is the parentcompanyof Horizonsat Birch Hill, LLC (“Horizons”).
Horizonsis the original developeandsponsor of theesidentiabrea’scondominiundevebpment
project(the“DevelopmentProject”) 2 (Id. at 9-10.)In theearlyyearsof the Developmer®roject,
Horizonsoperatecndcontrolledthe Association.ld. at 10.)On April 26, 2006, the Association’s
executiveboardwas composedf threemembers—two developerepresentativeappointedoy

HorizonsandFrankRamsonanelectedunit owner.(Id.)

3 The DevelopmenProjectconsistef 228residentialunits, a clubhouse,fanessroom,several
special purposeand utility rooms, an outdoor heatedswimming pool, bocce courts, private
roadways, common parkirageasanddriveways walkways,walking trails, exercisestationsand

a gazebo(ECFNo.6at9.)



C. 2007Kara Homes,Inc. Bankruptcy Proceeding

OnOctober 5, 2006, Horizomndits parentcompanyKaraHomes Inc., filed for Chapter
11 bankruptcy proceedingsd(at 9-10.) The Associationwasone of Horizongargestunsecured
creditors.(Resp’tBr. (ECFNo. 13)at 7.) On February21, 2007, the&hief RestructuringOfficer
in connectionwith the bankruptcyadvisedHorizonsby letter to appointtwo unit ownersto
temporarilyoccupythe developer'sseatson the Association’executiveboard? (ECF No. 6 at
10.)

OnFebruary7, 2007, théssociatiorretainedcounsel(ECFNo. 13at8.) Through counsel
andits threemember unit owner-controllegexecutiveboard, theAssociationparticipatedin the
bankruptcy proceedingld. at 9.) In May 2007, theAssociationhired the Falcon Group, an
engineerindirm, to performa non-invasive inspection séveralunits. (d.) Theengineeringfirm
noted findings ofvaterdamageandadvisedthe Associatiort'if therearereportsof interiorleaks,
the Falcon Group would recommendfurther inspections; roofflashing, waterproofing, and
ventilationandarchtop windowleaktesting.”(Id. at 10.)

On SeptembeR4, 2007,n an order pursuanto 11 U.S.C. § 363, the Bankruptcy Court
authorized thesale of the DevelopmentProjectfrom Horizonsto Respondent, theuccessor
developerfreeandclearof all liensandclaims(“Sale Order”).> (ECFNo. 6 at 11; ECFNo. 13at

11.) On Septembel6, 2007, the Bankruptdgourt confirmedthe KaraHomes,Inc. Chapterll

4 The letter specified:“The appointment oiny Ownersto the Developerpositions on a Bardis
made with the expressunderstandingthat such appointmentis temporary, and any such
appointmenmay berevokedat anytime, with or withoutcause uponwritten notice.” (ECF No.
6at10.)

® The Sale Order discharge ofany and all claims relatedto the property, including “product
liability, defective workmanship,alterego, environmental,successotliability, tax and other
liabilities, cause®f actionandclaims. . . whethearisingprior to, on, or subsequettt thePetition
Date.”(ECFNo. 13at13.)



bankruptcy plan.(ECF No. 6 at 11.) On September29, 2007, the Association’s unit
owner-controllecexecutiveboardsenta memorandurto the othermembersof the Association,
stating in relevantpart: “[Respondent]s not subjectto or for anyliability of [KaraHomes,Inc.]
regardingtheclosedhomes. Thosmattersmustbe handled through thdOA Boardandwarranty
companyaswe havebeendoing.” (ECFNo. 13at 14.)
D. Respondent—The SuccessoDeveloper
Respondenis thesuccessodevelopermndsponsor of th®evelopmenProjectfollowing
Horizons’confirmedbankruptcy. Id. at12.) Respondent todkle of one hundreéully or partially
constructedunits® (Id. at 10-11.)On January31, 2008, Respondent removed tve temporary
unit ownergrom the Association’xecutiveboardandappointedwo developerepresentatives.
(Id. at 12.) By December31, 2008, construction of 173 unitgas completed (Id. at 11.) By
December3l, 2010, Respondestheduledor constructionan additionalfifty -five unitsto be
completed(ld. at12.)
E. 2013 Transition Period of the Association’sExecutive Board
The“transition period” refersto whenthe developerbeginsto surrendemajority control
of the Association’&xecutiveboardto unit ownerslectedoy the Association’snembersasunits
in the condominium developmeptojectaresold. (d. at 12-13.) Under th&lannedReal Estate
Developmentull Disclosue Act (“PREDFDA”) andtheNew JerseyCondominiumAct:
Whenunit owners othethanthe developeown 25% ormoreof the
units in a condominiumthat will be operatedultimately by an
association,the unit owners othethan the developershall be

entitledto electnotlessthan25% ofthe membersf the governing
board or otherform of administrationof the association.Unit

® Accordingto the Association, prioto the 2007 Kara Homes,Inc. confirmedbankruptcy plan,
Horizonshad sold seventythreeunitsto individual owners(ECF No. 6 at 10.) Thereis a minor
deviationaccordingo Respondent, howevealaimingseveaty-four units hadbeensoldandclosed
with forty-five units undercontractand109 unitsremainedunsold.(ECFNo. 13at6-7.)



owners othethanthe developershall be entitledto elect not less
than40% of themembersof the governing board or oth&rm of
admnistration upon conveyance of 50% of the uniis a
condominiumUnit owners othethanthe developeshallbeentitled
to electall of the memberof the governing board or othéorm of
administrationupon theconveyanceof 75% of the unitsin a
condominum. However,whensome othe units of a condominium
havebeenconveyedo purchasersandnone ofthe othersarebeing
constructedor offered for sale by the developein the ordinary
course of business, the unit owners othanthedevelopeshallbe
entitled to electall of thememberf the governing board . . . .
N.J.S.A. § 46:8BL2(a).

OnJanuaryl3, 2011 after Respondent sold 50% of the units, the Associatiexéutive
boardexpandedo five total membersiwo electedunit ownersand three appointed developer
representativefECFNo. 6 at 14.) On June 20, 2013fter Respondent sold 75% of the unis,
electionwas held to passfour boardmemberseatsand majority control of the Association’s
executiveboardto the unit ownersld.) A developerepresentativevasappointedo thefifth seat.
(Id.) Following the transition, thAssociationsoughtto investigatethe condominium building’s
exterior cladding and roofing system, among other componenparts (Id.) A preliminary
investigatiorrevealedsigns of impropedesignandcommonelementconstructiordefects(ld.)

F. 2014 State Litigation

On April 21, 2014, théssociationfiled a complainin the Superior Court dflew Jersey
againstHorizons, the original developemdRespondent, theuccessodeveloper(ld. at15.)The
Associationsoughtto hold the developelgble for the condominium’s constructiatefects(id.)
However, becauseconstructionand sale of the unitsat the time the complaintwas filed was

ongoing, theAssociaton enterednto atwenty-four-monthtolling agreementvith Respondento

temporarilydismissits constructiordefectclaimsagainstRespondent, withoytrejudice.(Id.) On



Octoberl4, 2014, théAssociationfiled its first amendedcomplaint,removing Respondeffitom
thestateaction.(Id.)

G. Association’s Motionin Bankruptcy Court

On Septembe, 2015, theAssociationmovedfor a determinationthat its construction
defectclaimsarenotbarredby the 2007KaraHomes Inc. confirmedChapter 11 bankruptcy plan.
(Id. at 16.) The Associationsoughtto hold Responderitable for the condominium building’s
commonelementconstructiordefects.(Id.) On November 2, 2015, a heariagsheld before the
HonorableMichaelB. Kaplan U.S.B.J., supplemental responbgshe Associationwerefiled on
November 16, 201@ndasecondchearingwasheldon December0, 2015.Id. at 16-17.)

On January19, 2016, the Bankruptcy Couentereda preliminary opinion on the
Association’s Motior(the“PreliminaryOpinion”). ThePreliminary Opinionheld, in relevantpart:
[T]he Court cannotdetermine whether any Board member,
particularly[a unit ownerjwhowasa boardnemberduringmost,if
notall, of therelevantpreconfirmationtime period discoveredny
of the constructiodefectsprior to confirmation.Onthisrecord,the
Court does nabelieveit hassufficientinformationto makesucha
determinationasthereis currently a lack of specificity regarding

thesedefects.
(Id. at17-18.)
On March 7, 2016,JudgeKaplan held a conferencecall on therecordto clarify the
PreliminaryOpinion,stating in relevantpart:
Now for the reasonghis Court hasexplainedpreviously,because
this Court must appl¥renville, theAssociatiorhad naclaimin this
case at thetime of the sde, unlessit could be establishedhat the
Associationhad discovered thelefect,or should haveliscovered
the defect. And that was going to be the pointfor continuing
discovery. And that'swhy we setup aprocessn which the parties

eitheragreethat theywould not undertake continuing discovery or
limit the discovery.



(Id. at 21.) In light of the Preliminary Opinion, bothPartiescontinuedwith additionallimited
discovery to establishwhetherthe Association’slaimsaccruedprior to the 2007Kara Homes,
Inc. Chapterll bankruptcyplan and “whether any of the Board memberswere awareof the
constructiondefectsprior to confirmation.”(ECF No. 13 at 16; Appellant’'sReply Br. (ECF No.
20)at21.)
H. Bankruptcy Court’'s Final Ruling onthe Association’s Motion
OnApril 27, 2017, the Bankruptcy Cowmteredts final ruling on the motion, finding:
[T]he factthatthe Association’statuteof limitationsmayhavebeen
tolled until after the 2013 boardransitionwhenit becamewholly
unit-owned hasno bearing orwhen the Association’sclaim first
accruedTherelevantinquiryfor accrualpurposess still focusedon
whentheAssociatiorknew or shouldhaveknown of the injury. . . .
Basedontheevidencepresented . . theAssociationwas aware of
the injury, i.e., the constructiatefectsprior to Septembel6, 2007
[the dateof theConfirmationPlan].
(ECFNo.6at23.)OnMay 16, 2017, the ordetenyingthe Association’s Motiowasentered(ld.
at24.)OnMay 30, 2017, théssociationfiled anappealwith this Court. (d.)
Il. THE CAl’sAmMicus BRIEF
The CAl is a national organizatiowith 35,000membersaimingto educateandadvocate
for the 342,00@ommunityassociationscrossAmerica.(CAl's Br. asAmicusCuriae (ECF No.
10) at 2.) The CAI takesthe position the Bankruptcy Couwstredin finding the Association’s

constructiordefectclaimsaccruedaftertheChief Restructuringfficer appointedwo unit owners

to occupythe Debtor'doardseatsemporarily (Id. at 3.)

" Depositionsveretakenof former boardmembersrankRamson, Josepl®ilverstein,andAlan
Ross,and of presidentof the managementompanyfor the DevelopmentProjectsince 2005,
MichaelPesce(ECFNo. 6 at22.)



The CAl articulateghreeprinciplesastheyrelateto this appeal First, the CAl citesto the
statutorytransitionprocess under thdew JerseyCondominiumAct andPREDFDA. (Id. at 4.)
Specifically, the CAl arguegshat under theNew JerseyCondominiumAct, thetransitionperiod
does notoccur until 75% of the unitsare sold. (d. at 5-6.) PREDFDA promulgates aimilar
provisionandadds adevelopemay surrender control of thexecutiveboardbefore75% of the
units are sold if the unit owners consemd the transferthrough amajority vote. (d. at 6.)
Accordingly, the transitionperiodoccurswhen: (1) a developesells 75% of the condominium
units andthe unit ownerglectmembersof the associatiorto assumecontrol; or(2) the owners
agreeto assumecontrol priorto the 75%saleof the condominium unitthrougha majority vote.
(Id. at4.)

Second, th&€Al contends, undddew Jerseylaw, claimsby a condominiunmassociation
do notaccrueuntil transitionoccurs.(ld. at 7.) Therefore,the “right to instituteand maintin a
suit” does notccrueuntil control of theassociation’executiveboardpassesrom the developer
to the unit owners.ld. at 7-8.) Following transition condominiumassociationareaffordedasix-
yearstatuteof limitation to raiseits constructio defectclaims.(ld. at 4.) Accordingto the CAl,
whetherthe unit ownersknew or shouldiaveknown ofthe constructiordefectsprior to transition
is immaterialbecausesvenif theyhadtherequisiteknowledge, the unibwnerscould notassert
their claimswhile the developeretainedcontrol of the Associationld. at10-11.)

Here,the CAl arguesheAssociationdid not have theght to instituteandmaintaina suit
even when the Chief RestructuringOfficer replacedthe developerrepresentativesrom the
executiveboardwith two unit ownersbecausehe Association’smembersdid notelectthe unit

owners. [d. at9.) Accordingto the CAl, the ChiefRestructuringDfficer’s actionscould not have



triggeredransitionbecaus@o votewasheldfor theunit ownerdo consent for contradf theboard
to betransferrecawayfrom the developersid.)

The CAl also“warns of severalimplicationsin assumingransitionoccurredwhenthe
Chief Restructuringfficer temporarilyappoinedtwo unit ownergo theAssociation’sexecutive
board. (d. at 10.) If the Associationraisedits claim againstthe Debtor throughts threemember
executiveboard,oncethe successodeveloper tookhargeof theDevelopmenProjectand, thus
control over theAssociation,the succesor developercould dismiss the action and bar the
Associationfrom raisingtheir claim again.(ld.)

Third, theCAl explainshow condominium associatiodgfer from typical corporations.
(Id.at11.) Accordingo CAl, a condominiunassociatiorns comprised ofwo separateanddistinct
lives; thefirst controlledby thedeveloperandthe secondcontrolledby unit ownerelectedboard
membersConversely, the Bankrupt&ourtheldthe discoveryule—whentheAssociatiorknew
or should have known of the constructatefects—governsaccrualof thecauseof action, theCAl
contendsaccrualandcommencementf the statuteof limitation do notoccuruntil a unitowner
majority electedboardtakescontrol of the Associationld. at11-12.)Theprimaryright to pursue
a condominium’s commoelementdefectclaim lies with the Association.I€. at 12.)Hence the
unit ownerswere not authorizedo pursuetheir claim until they controlled the Associationd()
Accordingly,the CAl contends the Bankruptcy Cowertredin holding thecauseof actionaccrued
while the Associationremainedn control of the developerdd( at 15.)

1. APPELLATE JURISDICTION

Pursuanto Title 28 ofthe United StatesCode,Section158(a), [t]he district courts of the

United Statesshall havejurisdictionto hearappeals'from “final judgmentsprders,anddecrees”

of a bankruptcy court. 28 U.S.C. 8§ 158(a)(The BankruptcyCourt’s Order Denying a



Determinatiornthat Claimsare not Barredby Discharge Jnjunction, Releaseor OrdersEnteredis
afinal orderfor purposes oanappealln re NickelsMidwayPier, LLC, 255F. App’x 633, 636
n.4 (3dCir. 2007).
V. LEGAL STANDARD
“The proper standard aéviewto beappliedby adistrict courtwhenreviewing aruling of
a bankruptcy couit determinedy the natureof theissuepresentednappeal.”In re Beers No.
09-1666, 2009WL 4282270, *3(D.N.J. Nov. 30, 2009) (quotin@aron & Budd, P.C. v.
UnsecuredAsbestos Claimantsomm, 321B.R. 147, 157D.N.J.2005)). Adistrictcourtreviews
“the bankruptcycourt’s legal determinationsle novq its factual findings for clearerror andits
exerciseof discretionfor abusehereof.”In re United Healthcare Sysinc., 396 F.3d 247, 24&d
Cir. 2005) (quotingnterfaceGroupNevadav. TWA(In re TWA) 145F.3d 124, 130-313d Cir.
1998)).
Here,the Association raisebe three following issues on appeal:

(1) whether the Bankruptcy Court erred in ruling that Association

had the authority and capacity to initiate anactinder applicable

state law prior to the state law transition period which did not occur

until 2013 and, therefore, its claims accrued before the 2007

confirmation of the Debtor’s plan and was discharged;

(2) whether the Bankruptcy Court erred in failing to determine that

the applicable statute of limitations did not begin to run until the

transition period commenced in 2013;

(3) whether the Bankruptcy Court erred in ruling that the

Association had knowledge of the construction defects prior to 2007

so that the Association’s cause of action accrued prior to the

confirmation of Debtor's plan and, therefore, the Association’s

successor liability claims are barred.

(ECF No. 6 at 7.Yo address these issudse Court muséxamine thdollowing.

10



First, the Court mustieterminewhetheraccrualof the Association’slaim wastriggered
prior to the 2007 confirmed bankruptcy plan.In reviewing the BankruptcyCourt’s legal
determinationa plenarystandardf review applies.Seeln re Hande| 570 F.3d 140, 14@d Cir.
2009); Tourscherv. McCullough 184 F.3d 236, 24(3d Cir. 1999). Second, the Court must
determinewhetherthe Associationknew or should have knowsf the constructiomefectsprior
to the 2007 confirmed bankruptcy plan.In reviewing the Bankruptcy Court’s factual
determinationaclearly erroneous standard mdviewapplies.In re United Healthcare Sysinc.,
396 F.3dat 249.Finally, the Court mustleterminewhether theAssociationhadthe authorityand
capacityto initiate a statelaw action before the 201&ansitionperiod.Again, in reviewingthe
Bankrupcy Court’s legal determinationa plenarystandardof review applies Seeln re Handel|
570 F.3dat 141;Commandev. LoGuidice(ln re LoGiudice) No. 13-2612, 2013VL 6528810at
*2 (D.N.J.Dec.12, 2013)The Courtaddressesachin turn.

V. DECISION
A. Whether the Bankruptcy Court Erred in Ruling the SuccessorLiability
Claims Are Barred Becausethe AssociationKnew of the Construction Defect
Prior to the Debtor's Confirmation Plan and Failing to Determine that the

Applicable Statute of Limitations Did Not Beginto Run Until the Transition
Period Commencedin 2013.

The Associationarguesthe six-year statute of limitations did not begin to run until
transitionoccurred.(ECF No. 6 at 33.) Specifically, the Associationargues®“the construction
defectclaimsof theAssociationonly accruedvhentransitioncommenceadn 2013.” (d.) Further,
the Associationarguesthe Bankruptcy Courérredin ruling the Associationhad the requisite
knowledgeof the constructiormefectsprior to the 2007 confirmedbankruptcy fan. (Id. at 45.)
Respondenargueghe Associationknew or should have knowf the constructiomlefectclaims
prior to the 2007confirmedbankruptcy planandthereforethe Associatiors claimsaccruedprior

to confirmationandwere properlydischargedy the Bankruptcy Cour(fECFNo. 13at 33, 39.)

11



UnderNew Jerseylaw, two statutestandasa statutoryparto whena causeof actionmay
be broughtin a constructiordefectcase:1) thestatuteof repose;and 2) theaccrualstatute of
limitation. Palisades afort LeeCondo.Ass’n,Inc.v. 1000Id Palisade LC, 230N.J.427, 453-
54 (2017).With respectio the statuteof reposeN.J.S.A. § 2A:14-1.1(a), plaintiff maintainsa
tenyear limitations period from the date of a projet’'s substantialcompletionto bring a
constructiordefecs claim. Id. at 453;seealso Town of Kearny. Brandt 214N.J. 76, 93 (2013).
Thelegislativeintent behind thetatuteof reposewvasto providecertaintyto whenexposure of a
defendant’diability would concludePalisades230N.J.at453.Indeed thetenyearreposestatute
setsthe outelimit for a plaintiff to file a constructiordefecs claim. Id. By way of example the
New JerseySupremeCourtexplained:[if] a constructiordefectactionaccruesightyearsafter
a project’'ssubstantiatompletion,a plaintiff will only havetwo yearsto file aclaim beforeit is
barredby the reposestatute.”ld.

Under theaccrualstatuteof limitation, a plaintiff maintainsa six-yearlimitations periad
from thedatethecauseof actionaccruedto bring a constructionefecs claim.N.J.S.A.8 2A:14-1.
To determinewhenaccrualof a causeof actionoccurred,a court must applthe discoveryrule.
Palisades230N.J.at447-48 Specifically,“accrualoccus whenaplaintiff knowsor, through the
exerciseof reasonabldaliligence, should know of thébasisfor a causeof action againstan
identifiabledefendant.’ld. at447. Moreoveraccrualof thesix-yearstatuteof limitations does not
resetwith everychangen ownership of th@roperty Id. at450.Rather, [i]f the building’s owner
knew or reasonably should have known of construatefectsat thetime of thesaleof property,
thepurchasetakestitle subjectto the originalowner’sright—andanylimitation onthatright—to

file aclaim.” Id. at 449-50.In otherwords,a causeof action“accrueswhensomeonen thechain

12



of ownership knows oreasonablyshould know ofan actionableclaim againstan identifiable
party.” Id. at 450.

Significantly, for the purposes ahis bankruptcyappeal,dischargeof the Association’s
claimsaredeterminedy theaccrualkestarticulatedn Avellinov. M. Frenville Co.(In re Frenville
Co.), 744 F.2d 3323d Cir. 1984). The Kara Homes,Inc. bankruptcywas confirmedin 2007,
beforeJELD-WEN,Inc.v. VanBrunt(In re GrossmanandWrightv. OwenCorning(In re Owens
Corning), weredecidedn 2010and2012 respectively607 F.3d 1143d Cir. 2010); 679 F.3d 101
(3d Cir. 2012). Consequently, th&ssociationis not afforded the requisite due processunder
Grossmanand Wright Wright, 679 F.3dat 109. Rather,the Frenville accrualtest appliesto
determinewhetherthe Association’s‘right to payment” arises prejpetition, and thereforeis
dischargedin re Frenville, 744 F.2dat 337-38.UnderFrenville, aclaim exiss whena*“right to
payment"arisesunderstatelaw. Id. at 337.Because constructiomefectsclaim beginsto accrue
atthetime thecauseof actionarisesthe Association’sclaim beginsto accrueat thetime the“right
to payment’arises Therefore,to determinewhen the Assocationis claim beganto accrue the
relevantinquiry is whethertheAssociatiorknewor should have knowaf the constructiodefects
prior to confirmation If the Association’slaim accruedandthereforearose,pre-petition, then
theclaimis dischargedinder the bankruptayode.ld. at 337-38.

Here, the Bankruptcy Courtorrectlyruled the Association’slaims accruedbeforethe
2007 confirmedbankruptcy planandthereforethe Association’s constructiatefecs claim is
dischargedAs aninitial matter,the Associationmisinterpretshe holdingin Palisades arguing
the New JerseySupreme Courttield “claims againstthe contractordeginsto run six yearsfrom
the later of eithersubstantiatompletionof the contractor’'swork or whenthe ‘owner’ knowsor

should have known dhe existenceof the claim.” (ECF No. 20 at 23.) Rather,the New Jersey

13



Supreme Courteld the statuteof repose—triggeral by substantial completionandthe accrual
statuteof limitations—triggeredby the discovery rule-serveastwo distinctstatutorybars against
bringing aclaim. SeePalisades230N.J.at 453 (“We cannotendour analysiswithout noting the
distinctionbetweenan accrualstatuteof limitation and a statureof repose. . . As discussedan
accrualstatutegenerallyhasno certainend date,given that the trigger of thelimitations period
may depend omwhena plaintiff discovers théasisfor his causeof adion. In contrast,a repose
statutehasfixed beginningand endingdates,thus providingcertaintyto defendantsvhentheir
exposurdo liability concludes.”f

Thecourtfinds the BankruptcZourt’'slegalfindingswerecorrectlyreachedandapplied.
First, the Bankruptcy Courtorrectly determinedthe date of accrualtriggers the statute of
limitationsto run. (Tr. of Hr'g (Bankr.ECF No. 5563)(April 27, 2017)Tr. 6:11-13,In re Kara
Homes,nc., No. 06-19626(Bankr.D.N.J. April 27, 2017))seealso Palisades230N.J. at 442
(“Accrual of anactionis thetrigger that commenceshe statuteof-limitations clock.”). Second,
the Bankruptcy Courorrectlydeterminedhe discoveryule appliesin the context of construction
defectclaims.(Bankr.ECFNo. 5563at Tr. 5:15-22);seealso Palisades230N.J.at 448 (“[T] he
discoveryrule appliesto propertytort lawsuits arising from constructiondefects.). Third, the
Bankruptcy Courtorrectlyappliedthediscoveryrule, finding “the Association’sclaimis deemed

to haveaccruedvhentheAssociationknew or should have known i injury.” (Bankr. ECFNo.

8 Evenassuming théssociationis correct‘that the[s]ubject[d]evelopmentvasnot substantially
completeduntil afterthe conclusion of thehapterl1case’(ECFNo. 20at33),becaus¢heaccrual
statuteof limitations appliesthe discoveryule, a determinatiorthat the plaintiff knew or should
have known of thelefectstriggersthe causeof actionto start.Palisades 230N.J. at 443 (“The
trigger pointfor thestartof acauseof actionunderanaccrualstatutels when‘the factspresented
would alert areasonablgerson exercisingordinary diligencethathe or shavasinjured dueto
the fault of another.” (citation omitted)). Thus, “[aJccrual of an action is the trigger that
commenceshestatuteof-limitations clock.” Id. at 442.

14



5563 at Tr. 5:21-22.)Significantly, in reachingtheselegal conclusions, the Bankruptayourt
correctlydeterminedf the Association’sclaimsaccruedprior to the 2007onfirmedbankruptcy
plan, thenthe Association’sclaim must be discharged under the bankrumoge (Bankr. ECF
No.5563at Tr. 6:7-11);seealsoln re Frenville, 744 F.2dat 337-38.

Furthermorethe Associdion hasnot shownthatthe BankruptcyCourt’s factualfindings
wereclearly erroneousSeeMarksv. Strubble 347F. Supp. 2d 136, 14@D.N.J. 2004)(finding
the burden of showinthat a rulingis “clearly erroneous ocontraryto law restswith the party
filing the appedl). Rather, the evidencein the record supports the BankruptcZourt’s
determinatiorthat the Associationknew or should have known @$ constructiondefectaction
prior to the 2007confirmed bankruptcy planindeed,the Bankruptcy Courtelied on several
findings beforereachingits conclusion.Specifically, Bankruptcy Courbasedits conclusion on
the following factual findings: (1) numerous eails recoveredrevealing discussionswith
residentsegardingconstructiongdesignor materal defectgelatedto waterinfiltration; (2) emails
from Mr. Ramson, a boamiemberof the Associatioracknowledgingnalfunctioninggutters;(3)
deposition testimony from Mr. Ramson conceding that leaks were causedby defective
workmanshipanddefectiveconstruction; (4yeportsfrom severalresidenceof waterinfiltration
issuesand (5) existingwaterdamagesnddesignflaws reportedoy an engineercompanyto the
Association. (BankrECFNo. 5563at Tr. 7:22-9:22.)

Basedon those findings, the Bankruptcy Coddterminedhat the Associationknew or
should have known of the constructidafectsprior to confirmation J.P. Fyfe, Inc. v. Bradco
Supply Corp.891 F.2d 66, 693d Cir. 1989) (finding a bankruptcy cotstfactual findings are
given conclusiveeffectsunless theyaredeemedclearly erroneous”) Therefore the Bankruptcy

Court’sfactualfindingswerenot clearly erroneousAccordingly, the Bankruptcy Coudorrectly

15



ruledthe Association’s constructiatefectsclaim accruedprior to the 2007Zconfirmedbankruptcy
planbecausehe Associationknew or shouldhaveknown of the underlyinglaim, andtherefore
wasproperlydischarged.

B. Whether the Bankruptcy Court Erred in Ruling the Association had the

Authority and Capacity to Initiate a State Law Action Before the Transition
Period, and, therefore, the Association’s Claims Were Discharged Because
Accrual BeganBefore the Debtor’'s Confirmation Plan.

The Associationarguesthe Bankruptcy Courerredin ruling the Associaton had the
authority and capacityto initiate its statelaw action prior to the 2007confirmationof the Kara
Homes,Inc. Chapterll bankruptcy plafECF No. 6at 25.) Specifically,the Associationargues
it could notmaintaina constructiordefectclaim againstthe developers unttransitionpassed
control of theAssociation’sgoverning boardrom the developerto the unit owners.ld. at 26.)
Respondent, howevegrguesthe Associationmaintainedfair opportunityto protectits own
interestsduring the bankruptcyproceeding(ECF No. 13 at 22-23.) Specifically, Respondent
arguesbecauseissociationparticipatedin the bankruptcy proceeding through counsekould
have“preservedit’'s] claimsin the language of th®aleOrder,” butfailedto do so. [d. at 27-28,
32.) Additionally, Respondemtrguedransition,undercertaincircumstances;ouldoccurduring
pendency ofhe bankruptcyproceeding(ld.)

Under theNew JerseyCondominiumAct, N.J.S.A.8 46:8B-1et seq, a condominium

associationcan, on behalf of the condominium unit owneréje suit againsta developeffor

® Further becauseccrualbegarprior to theconfirmedbankruptcywhetherthesix-yearstatuteof
limitation expired is irrelevant. The Bankruptcy Court did nodismiss the Assocation’s
constructiordefecs claim becausehe claimswerebarredby the statuteof limitations, but rather
dischargedheclaimsunder theconfirmedchapterl1 KaraHomes,Inc. bankruptcyplan (Bankr.
ECFNo. 5563atTr. 2:19-24). Indeed, the Bankruptcy Codischargedhe Association’€laims
becaussuccessdliability claims—havingaccruedriorto confirmation—werebarredby thefree
andclearSaleCOrder.(Id.)
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commonelementdefects Siller v. Hartz MountainAss’n 93N.J. 370, 377cert.denied 464U.S.
961 (1983)seealsoN.J.S.A. 8 46:8B-16(d)An association . .mayassertort claimsconcerning
the commorelementsandfacilities of the developmerdsif the claimswereassertedlirectly by
the unit owners individually.”)Initially, the developer controls the condominiuassociation
“until a specificpointin time whenthe developer relinquishes conttolthe unit owners.’Port
Liberte Homeowner#&ss’nv. Sordoni Const. Cp393N.J. Super. 492, 502ert.denied 192N.J.
480 (2007);Siller, 93N.J. at 376.Whenseventyfive percentof the condominium unitaresold,
the unit owners r@ entitled to electall of the membersto the association’sgoverning board,
effectivelytransferringcontrol of theassociatiorio the unit ownersN.J.S.A.8 46:8B-12.1a.

Likewise,under the?REDFDA, N.J.S.A. § 45:22A-2#tseq, thedevelopemust organize
anassociatiorto managehe commorelementsandfacilities of the condominium development.
N.J.S.A. 8 45:22A-43Thedeveloper surrenders control of Besociation’governing boardfter
seventyfive percenif thecondominium unitereconveyedo the unitownersN.J.S.A § 45:22A-
47. “The uniquerelationshipbetweena condominiumassociatiorand a developergcreatedby
statute,allows an associatiorto stepinto the developer'shoeswhen control is passedo the
association.Port Liberte Homeowneréss’n 393N.J. Superat 503.

Here, the Associationcontends, without control of the governing boatdacked the
authority and capacityto assertits constructiondefectclaim. (ECF No. 6 at 37-38.) Although
severalcasessupport the Associationargumentsee,e.g, Terrace Condominiumv. Midlantic
National Bank 268 N.J. Super 488, 503Law Div. 1993) (holding theassociation’sright to
institute and maintainsuit does nofarise until ownerscontrol theassociation)Skyline Condo.
Ass’nv. Falkin, 2001WL 37066787at*14-16 (App.Div. Sept.10, 2001) (finding the unit owners

were“preventedfrom litigating their claim through theAssociationfor severalyearsbecausdy
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statutethe developecontrolledthe Association”),in light of the bankruptcy proceedigdfacts
of this case the Bankruptcy Court properly found tAssociationhadthe authorityandcapacity
to initiate a statelaw action.

Indeedjn Poblettev. Towneof Historic SmithvilleCommAss’n theNew JerseyAppellate
Courtfacedandruled on asimilar issue.355N.J. Super. 55 (AppDiv. 2002).The court found
“after adevelopethasgonebankrupt, buabsentanyevidencethata ‘formal transition’from the
developeto the Associationasto the dutyto maintainthe commoriacilities of the development
transitionof those dutiesasamatterof law, [has]takenplace.”ld. at 65.In Poblette following a
heavystorm that flooded areasin the developmenand causedwater damageto the property,
residentdiled aclaim againstthe associatiorfor failing to maintainthe detentiorbasinthatwas
partof the drainagesystem.d. at 60. The associabtn, in turn,filed a suitagainstthe developer,
claimingthedeveloperownedthelandat thetime of the flooding,andtherefore wasresponsible
for thedamagesld. The court reasoned, however, upon the developer’'s bankruptche facto
transfer” of the rights and obligations under theasemenprovisionsto maintain community
facilities occurredandthe associatiorwasliable for thedamagesld. at 66; SeealsoOneHudson
Park Condo.Ass’nv. Tarragon Corp(“Court findsthatatransitionshould be tyen effectupon
thefiling of the[d]efendant’shankruptcypetitionor alternativelyupon thesaleof thefinal unitin
the buildingandthatall rightsanddutiesrelatedto the storage bingsLimited CommorElements,
including their assignmentand collection of the accompanyingfee, have transferredto the
Association.”).

Further,in light of thefactsin this casethe Courtis notpersuadedhe Associationacked
the authorityandcapacityto protectits own interest.Indeed,duringthe bankrupty proceeding’s

pendency, théssociatiorretainedts own counsebndhiredanengineeringirm to performnon-
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invasive inspections afeveralunits.(ECFNo. 13 at 8-9.) Moreover,the Associationparticipated
in the bankruptcy proceedinfiled objectionto Kara Homes,Inc. MasterDisclosureStatement
andto the GlobalAgreemententeredinto by the Debtorand a securedcreditor. (d. at 9-10.)
Although the Couracknowledgeshe Association’sgoverning boaradomprisedof unit owners
was only temporaryuntil anew developer bought theghtsto the DevelopmentProject,during
that temporaryperiod, theAssociationdid in fact have de facto transferin control with the
authorityandcapacityto protecttheirinterestsAccordingly, the Bankruptcy Coucorrectly ruled
the Associatiorhadthe authorityandcapacityto initiate a statelaw action.

VI.  CONCLUSION

For the reasonset forth above, Appellant’'s appeal IDENIED. (ECF No. 6.) An

appropriateorderwill follow.

Date: August , 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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