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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

IN RE: JOHNSON & JOHNSON ) MDL No. 2738
TALCUM POWDER PRODUCS :
MARKETING, SALES PRACTICES ) Civil Action No.17-4034FLW)

AND PRODUCTS LITIGATION
OPINION

This document relates to:

Moore, et al, Plaintiffs,
VS.
Johnson & Johnsoet al,
Defendants.

WOL FSON, United States District Judge:

This matterone of the transferred caseghe Johnson & Johnson Talcum Powder
Products multidistrict litigatioi“MDL”) , comes before the Court on a motiomémand
filed by PlaintiffBernandine Moor¢‘Plaintiff”),* pursuant t®8 U.S.C. § 1447Plaintiff,
a Pennsylvania citizertontends thatemoval to federal aurt based upon diversity of
citizenship by disregarding the citizenship of the Pennsylvania defendant, Rite Aid
HDQTRS Corp. d/b/a Rite Aid Corp. (“Rite &), was defectivebecauserite Aid was
properlyjoined in theoriginal state court actidiiled in Pennsylvania. Defendants Johnson
& Johnson and Johnson & Johnson Consurrar. (collectively, “J&J"), as well as

defendant Imerys Talc America, Inc.rfferys”)(collectively “Defendants”)argue that

! Although not specifically indicated in the Complaint;aintiff Jason McDowell

appears to be Ms. Moore’s husbandowever, lecause Ms. Moore is the only person
alleged to have used the products at issue in this case, the Court will only rsfer t
Moore as Plaintiff for the purposes of this Opinion.
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Rite Aid wasfraudulently joined in this cas® defeat diversity jurisdiction.Imerys

separately argues that remand is not appropriate because the Pennsyteaoausis lack

personal jurisdiction ovdmerys. For thefollowing reasonsl find that Plaintiff did not

fraudulently join Rite Aid as a defendant, and thrasjoval wasmproper. In that regard,

Plaintiff's motion to remandis GRANTED. | note that because this matter is being

remanded, Imery/ issue regarding personal jurisdiction shall be decided by the state court.
PROCEDURAL BACKGROUND?

On February 12017, Plaintiff filed this actionsounding in negligence and strict
products liabilityin the Court of Common Pleas of Philadelphia County in Pennsylyania
againstJ&J, Rite Aid and Imerys claiming that she developed ovarian cancer due to
regularperineal application of talcum powddfor purposes of determining diversitige
J&Jentitiesare citizens of New Jersey, Imerys is a citizen of Delaware and California, and
Rite Aid is a citizerof Pennsylvania Plaintiff is a citizen oPennsylvania.

OnMarch 16, 2017J&J filed a Notice of Removgpursuant to 28 U.S.C. § 1446,
to remove the nteer to thelU.S. District Court for th&astern District oPennsylvania In
so doing, J&J asserted tHRite Aid wasfraudulentlyjoined to defeat diversity jurisdiction
because liability could not be imposed Rite Aid. After remova) on June 1, 204, the
Multi-District Litigation (“MDL”") Panel transferred this matterthis Court, and 0 June

28, 2017, Plaintiff moved to remand before this Court.

2 The Court limits its discussion to the facts relevant to Plaintiff's instant motion to

remand.



FACTUAL BACKGROUND?

In or around January 2016, Plaintiff was diagnosed with ovarian cancer. Compl.
17. Plaintiff alleges that é&r canceresulted fronregular perineal applicatipduring the
time period 0f1996to 2015, of talcum powder contained in Johnson & Johnson Baby
Powder and Shower to Showepductqcollectively, the “J&J talcum products”Compl.
191 71-74. These J&J talcum products, manufactured by J&J, allegedly are made from
talcum powder mined and distributed by Imerydl. at § 24.Plaintiff alleges that she
regularly purchased those products from Rite Aid stores in Philadelphia, Pennsylgania
at 73.

According to Plaintiff,the J&J talcum products afdangerous,’id. at 17, and
that during the relevant period, #easible alternativéo the J&J talcum products.e.,
cornstarch, existedd. at § 32 Cornstarch, Plaintifillegesis nearly as effective and has
no known health effects.ld. More specifically, entral to Plaintiff's allegation of
Defendantsivrongdoing is thathe J&J talcum products are carcinogenic and that various
studies, the first of which was conducted in 1®&lentifically support this factld. at 1
4851. Plaintiff alleges that Defendants, including Rite Aigtreaware of these dangers,
but failed to warn consumetkat the J&J talcum products have “a known catastrophic
health hazard associated with [their] use . .Id.’at {1 46, 63. In that connection, Plaintiff
claims that Defendants “procured and disseminated false, misleading, and biase
information regarding the safety of the [J&J talcum products] to the public atd us

influence over governmental and regulatory bodies regarding talcdt § 65.

3 The following facts are taken from the Complaint, except where noted.



As to marketingPlantiff allegesthateach defendanincluding Rite Aid playeda
role in the sales of J&J talcum products. Plaintiff avers that while d&dufactures
markets, tests, promotes and sells the talcum products, Ritksfithuted and solthose
products in Pennsylvaniad. at § 28. Plaintiff avers thatl&J advertised and marketed
their “Shower to Shower” product as safe for use by womdeat I 37, and that Rite Aid
collaborated with J&J in marketing the talcum products directly to consumersréase
sales.Id. at § 38. In that regard, Plaintiffaimtains that “RiteAid provides [J&J] direct
access to retail performance data in order to allow [J&J] to target consui@esiyp an
understanding of shopper behavior and spending patterns and to increase sales of products
such as talcum powderld. a 1 39. This “merchandising approach” was known as SEAL,
“Simplify, Educate At Last.” Id. at § 40. In so doing, Plaintiff alleges that Rite Aid
“conspired with [J&J] to market [the J&J talcum products] to Plaintif ather consumers
while failing to alequately warn about the riskdd. at { 46.

Having used the J&J talcum produfiis many yearsPlaintiff allegeshat she has
suffered from severe and permanent physical injueeslured substantial pain and
suffering and “needed to undergo extensive medical and/or surgical procedleest™
75. Thus, as a result of each Defendant’s role with respélaetproductsit issue Plaintiff
allegeghatDefendants are jointly and severally liable ifguries and danges including
punitive damagesuffered by Plaintiff Id. at { 7677.

Plaintiffs Complaint asserts 15 Counts against Defendants. The first tuets c
allege that Imerys, J&J and Rite Aall failed to adequately warn consumers of the dangers
of usng the J&J talcum productsSee idat {79-108. Relevant here, Plaintiff complains

that Rite Aid “knew or should have known that the use of [the J&J talcum products] in the



female perineal area significantly increased the risk of ovarian cancer ienwaased upon
scientific knowledge dating back until at least 1971, and had a duty to warn Ms. Moore of
the known or knowable risks of ovarian cancer caused” by the produttat  101.
Counts VHVIII of the Complaint alleges negligence against eagferdant. Count VIII
specifically namgRite Aid and asserts that “Rit&id breached its duty to Ms. Moore and
were otherwise negligent in marketing, selling and/or distributing [the J&J talcum
products] ... ."Id. at  144. Plaintiff also asserts,Gount XllI, that Rite Aid along with

all other defendantsiegligently misrepresented that the J&J talcum products were safe for
usein the perineal areald. at  182. Plaintiff submits that each defendant had a duty to
accurately and truthfully represent to the public about the true safety aateidf the

J&J talcum products when used in the perineal drkat I 184. Plaintiffurther maintain
thatbecause Defendants’ representations of safety were in fact false, theyofakedcise
ordinary care concerning the products “while they were involved in their manefasale,
testing quality assurance, quality control, and distribution in interstatenerce . . . .’id.

at 7 185!

Plaintiff now moves to remand the instant mattegh®Court of Common Pleas of
Philadelphia County in Pennsylvanian the basis thaRite Aid is a citizen of
Pennsylvania, and it was properly joined in this matiers,Plaintiff argues this case lacks
complete diversity.J&J and Imerysopposethe motion asserting th&tite Aid does not
have any reasonable possibility of being held liable for Plaintiff's injyrimsd was

therefore fraudulently joined in thiactionto defeat diversity jurisdictian

4 All remaining counts of the Complaiate asserted against either J&J and/or
Imerys. Because those counts are not at issue here, | will not discuss them.



DISCUSSION

Pursuant to 28 U.S.C. § 1407, this civil action was transferred to this Court as part
of the Johnson & Johnson Talcum Powder Products multidistrict litigation (“MDITHe
legislative history of § 1407 . . . demonstrates that Congress intended transfetgéocou
have broad pretrial authoritylh re Patenaude210 F.3d 135, 144 (3dir. 2000). “Under
the Federal rules the transferee district court [has] authority to remdenagy judgment,
to control and limit pretrial proceedings, and to impose sanctions for failure to make
discovery or comply with pretrial orders.d. (citation omitted). Thus, {a]s an MDL
court sitting within the Third Circuit, [this District Courthust apply[this] Court of
Appeals’ fraudulent joinder standard.in re Diet Drugs (Phentrmine, Fenfluramine,
Dexfenfluramine) Prod. Liab. LitigNo. 0320128, 2003 WL 21973329, at *2 (E.D. Pa.
June 12, 2003) (citingn re Korean Airlines Disastei829 F.2d 1171, 1174 (D.C. Cir.
1987),aff'd sub nom. Chan v. Korean Air Lines, Ltd90 U.S. 122 (1989))n re lkon
Office Solutions, Inc. Secs. Liti§6 F.Supp.2d 481, 484E.D. Pa. 2000))see also In Re
Plavix Prod. Liab. & Mktg. Litig.No. 13-3610, 2014 WL 4954654, at *6—*8 (D.N.J. Oct.
1, 2014) (applying the Third Circuit’s fraudulent joinder standard to a matter that was
initially filed in California state court and subsequently removed to the U.SidD{Sourt
for the Northern District of California, where it wasransferred tahe District of New
Jerseyas part of an MDL).

STANDARD OF REVIEW

Under 28 U.S.C. § 1441, “any civil action brought in a State court of which the

district courts of the United States have original jurisdiction, may be removedeby t

defendant or defendants to the district court.” The defendant seeking to rémaovater



bears the burden of showing that (1) federal subject matter jurisdiction exisen(R)al
was timely filed, and (3) removal was proper. 28 U.S.C. 8§ 1441, 1446, Bdyér, v.
Snapen Tools Corp.913 F.2d 108, 111 (3d Cir. 19906¢rt. denied498 U.S. 1085 (1991).
After acase has been removele district court, howevermay nonetheless remand it to
state court if the removal was procedurally defective or subject matterigtiaedis
lacking. 28 U.S.C. § 1447(c).

In casesvhere subject mattas based on diversity jurisdictiosee28 U.S.C. §
1332, each party must be of diverse citizenship from each other and the amount in
controversy must exceed $75,0008 U.S.C. § 1332(a)srand Union Superm. of the
Virgin Isl., Inc., v. H.E. Lockhart Mgmt., Inc316 F.3d 408, 410 (3d Cir. 2003).
Additionally, Section 1441(162) imposes an added condition on removal known as the
“forum defendant rul&,which provides that an “action otherwise removable solely on the
basis of[diversity] jurisdiction . . . may not be removed if any of the parties in interest
properly joined and served as defendants is a citizen of the State in which suchsaction i
brought.” “Therefore, the forum defendant rule prohibits removal based ositiwenere
a defendant is a citizen of the forum statbe state in which the plaintiff originally filed
the casé. In Re Plavix Prod. Liab. & Mktg. Litig.2014 WL 4954654, at3 (citing
Blackburn v. United Parcel Service, Int79 F.3d 81, 90 n.3 (3drC1999).

FRAUDULENT JOINDER

An exceptiorto the requirement that removal be based solely on complete diversity
is the doctrine of fraudulent joindel re Briscoe 448 F.3d 201, 2186 (3d Cir. 2006).
Where multiple defendants are named, but one or more are not of diverse citizenship from

the plaintiff, “the diverse defendant[s] may still remove the action if [theylestablish



that the nordiverse defendants were ‘fraudulently’ named or joined solely to defeat
diversity jurisdiction.” Id. at 216. To make this showing, “the removing party casra
heavy burden of persuasiorBatoff v. State Farm Ins. C®77 F.2d 848, 85(3d Cir.
1992) (citations omittedBoyer v. Snaon Tools Corp.913 F.2d 108, 111 (3d Cir. 1990)
becauseéremoval statutes ‘are to be strictly construed against removal artbuiits
should be resolved in favor of remand.Batoff 977 F.2d aB51 (quotingSteel Valley
Author. v. UniorBwitch & Signal Diy,.809 F.2d 1006, 101@d Cir.1987),cert. dismissed

484 U.S. 1021 (198&)nternal citation omitted)).

The Third Circuit has instructed “that joinder is fraudulembere there is no
reasonable basis in fact or colorable ground supporting the claim against the joined
defendant, or no real intention in good faith to prosecute the action against the defendant
or seek a joint judgment.”Boyer,913 F.2d at 11{quotingAbelsv. State Farm Fire &
Cas. Co,. 770 F.2d 26, 32 (3d Cir. 1985Batoff v. State Farm Ins. C&77 F.2d 848, 852
(3d Cir. 1992) (describing a claim as not colorable if it is “wholly insubstantial and
frivolous”). Accordingly,acourt’s determination of fraudulent joinder does not focus on
whether plaintiff's claims are “plausible” und&shcroft v. Igbal556 U.S. 662, 678 (2009)
or Rule 12(b)(6)rather it focusesnwhether they are more than “frivoloudri re Briscog
448 F.3d aR18 Batoff 977 F.2d at 852To be clearand importantly;it is possible that
a party is not fraudulently joined, but that the claim against that party ultimately is
dismissed for failure to state a claim upon which relief may be granted:& Briscoe
448 F.3d at 218 (quotingatoff, 977 F.2d at 852).

Oncethe district court determines that the nondiverse defendant was fraudulently

joined, the court can “disregard, for jurisdictional purposes, the citizenship oincerta



nondiverse defendants, assume jurisdiction over a case, dismiss the nondiversetdefenda
and thereby retain jurisdictionth re Briscog 448 F.3d at 16quotingMayes v. Rapopart

198 F.3d 457, 461 (4th Cir. 1999)). Howewsnpuldthe district courdeterminethat a
colorable grounexists to support a claim against the nondiverse defendant, then-subject
matterjurisdictionis lackingover the removed action and the joinder was not fraudulent.
28 U.S.C. § 1447(c)In re Briscoe 448 F.3d at 216.0f course if subjectmatter
jurisdiction is lacking, the district court must remand to state cadirt.

Indeed “[i]f there is even a possibility that a state court would find that the
complaint states a cause of action against any one of the resident defenddetigr
court must find that joinder was proper and remand the case to state Boydt’ 913
F.2d at 111 (quotin@oker v. Amoco Oil Cp709 F.2d 1433, 144@1 (11th Cir. 1983)).

In so doing, the @urt must “assume[ ] as true all factual allegations of the complaint,”
Batoff 977 F.2d at 85fitation omitted) “resolve all contested issues of substentact

in favor of the plaintiff[,] and . . . resolve any uncertainties as to the currentodtate
controlling substantive law in favor of the plaintiff.Boyer 913 F.2d at 111 (citation
omitted).

Applying these standards, théstrict court must makea two-part inquiry. Hrst,
the ourt must determine whether the complaint sufficiently alleges nondiverse
defendants’ “identity and conduct to justify consideration of their citizenship.re
Briscoe 448 F.3d at 218 (quotiripels 770F.2d at 29). Second, the court meastitiously
tread “beyond the face of the complaint for indicia of fraudulent joind&t,”(quoting
Abels 770 F.2d at 29), without stepping “from the threshold jurisdictional issue into a

decision on the meritsldl. at 219 (quting Boyer, 913 F.2d at 112 (citation omitted).



As part of theéfraudulent joindeassessment‘the district court must focus on the
plaintiff's complaint at the time the petition for removal was filedHdgan v. Raymond
Corp., 536 F. App’'x207, 211 (3d Cir. 2013)q(otingIn re Briscoe 448 F.3d at 217
(quotingBatoff, 977 F.2d at 85)) see also Abe]s770 F.2d at 2%citing Pullman Co. v.
Jenkins 305 U.S. 534, 537, 54@939));Cavallini v. State Farm Mut. Auto Ins. Cd4
F.3d 256, 264& n.16 (5th Cir. 1995) (explaining the rationale for this requirement).
However, information outside of the complaimhay be considered for jurisdictional
purposes when dlarifies an allegation included in the complaint:

[Although [the defendant] is crect that a plaintiff may not defeat removal

by subsequentlghanginghis [complaint], because pestmoval events

cannot deprive a court of jurisdiction once it has attacBedPaul Mercury

Indemnity Co. v. Red Cab C803 U.S. 283, 292 (1938),] inishcase the

affidavits clarify a petition that previously left the jurisdictional question

ambiguous. Under those circumstances, the court is still examining the
jurisdictional factsas of the timehe case is removed, but the court is
considering inform@on submitted after removal.
Cavallini, 44 F.3d at 263 (emphasis original) (quotinghsociacion Nacional de
Pescadores a Pequena Escala o Artesanales de Colombia (ANPAC) v. Dow Quimica de
Colombia S.A.988 F.2d 559, 565 (5th Cir. 1998kgrt. denied 510 U.S. 1041 (1994),
abrogated on other grounds by Marathon Oil Co. v. Ruhr)dS F.3d 211 (5th Cir. 1998),
rev’d sub nom. Ruhrgas AG v. Marathon Oil Ga26 U.S. 574 (1999 onk v. Richards
& O'Neil, LLP, 77 F. Supp. 2d 956, 964 (S.D. Ind. 1999) (“egythat the district court

must ‘focus on the plaintiff's complaint at the time the petition for removal was fidksl

short of prohibiting a plaintiff from elaborating on the claims actually assant¢le

5 The Third Circuit has approvingly cited @avallini v. State Farm Mut. Auto Ins.
Co, for its rationale of focusing on the plaintiff's complaint at the time the petition for
removal was filed.See Hogan536 F. App’x at 211.

10



complaint”). However considering postemoval information for clarification purposes
“does not[mean] that, after a fraudulent joinder removal, a plaintiff may amend the
complaint in order to state a claim against the nondiverse defendant, and thus divest the
federal court of jurisdictiofi. Id. (footnote omitted);accord Griggs v. State Farm v.
Lloyds 181 F.3d 694, 700 (5th Cir. 1999) (“[p]esimoval filings may not be considered
... when or to the extent that they present new causes of action or theories not raised in
the controlling petitn filed in sate court” (citation omitted)).
ANALYSIS

Plaintiff's injuries allegedly resutd from her perineal application of the J&J
talcum products from approximatel996to 2015, and thaPlaintiff purportedlypurchased
those productfrom Rite Aid. Plaintiff claims that Rite Aid, as a seller thfose products,
should be held strictly liable for its failure to warn consumers af eilkeged dangers.
Alternatively, Plaintiff alleges that Rite Aid was negligent in its marketing, sellidégan
distributing of the products, including misrepresenting that the products were safe for use
in the perineal areas of womé&nDefendants argue that Rite Aid is fraudulent joined,
however, becaussontrary to strict liability law in PennsylvaniBJainiff's Complaint is
devoid of any allegations that casually connect Plaintiff’'s ovarian cancer t@lthe t
containing productshepurchased from Rite Aid.

Pennsylvania adopted Restatement (Second) of Torts § 402A, which states that:

6 It is undisputed th&ennsylvanidaw governs Plaintiff's substantive claims.
! Because | find that Plaintiff has, at least, a colorable basis to assertdter st

liability claim against Rite Aid, | need not agak other causes of action; rather, | leave
the merits of those claims to the sound judgment of the state court.

11



(1) One who sellany product in a defective condition unreasonably dangerous to
the seller or consumer or to his property is subject to liability for physical har
thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and

(b) it is expected to and does reach the user or consumer without substantial
change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of
his product, and

(b) the user or consumer has not bought the product from or entered into any
contractual relation with the seller.

SeeWebb v. Zernpd22 Pa. 424, 427 (1966)

Comment f to Section 402A fimer explains that the sectidapplies to any
manufacturer of such a product, to any wholesale or retail dealer orudistrib . . It is
not necessary that the seller be engaged solely in the business of selling such.’pr@ducts
402 A, ant. f. See Meadows v. Anchor Longwall & Rebuild, In806 Fed. Appx. 781,
785 (3d. Cir. 2009)see also Malloy v. Doty Conveyd20 F. Supp. 217, 220 (E.D. Pa.
1993) (quotingBurch v. Sears, Roebuck & Cd67 A.2d 615, 621 (Pa. Super. Ct. 1983)
In that regard, in Pennsylvania, “sellet in this contextincludes all suppliers of a
defective product in the chain of distribution, whether retailers, partmakeeslasss,
owners, sellers, lessors or any other relevant categ@®@yrch 467 A. 2d at 622.This
broadrule “ensures the availability of compensation to the injured party, and helps place
the burden of such injury on parties who, unlike the consumer, have a better opportunity to
control the defect or spread its costs through pritind. Moreover, lhe justification for
strict liability “* has been said to be that a seller . . . has undertaken and assumed a special

responsibility’toward the user, that the public has the rightréty upon the seller, that

12



reputable sellers will stand behind their dep and that the proper persons to afford
protection to consumersare those who market the produétsTracey v. Winchester
Repeating Arms Cp745 F. Supp. 1099, 1108 (E.D. Pa. 1990dting Rest. (Second) of
Torts § 402A cmtc).

In Pennsylvaniato state a clainunder 8§ 402Aor strict liability, a plaintiff must
allegethat 1) the product was defectiv@) that the defect was a proximate cause of the
plaintiff's injuries, an@®) that the defect causing the injury existed at the time the product
left the seller's handdavis v. Berwind Corporatign547 Pa. 260266-67 (1997)
Berkebile v. Brantly Helicopter Corporatipd62 Pa. 83, 994 (1975). The seller is not
liable if a safe product is made unsafe by subsequent chddgeRelevant here, “[a]
dangerous product can be considerddfective for strict liability purposes if it is
distributed without sufficient warnings to notify the ultimate user of the dangenenthe
in the product. Davis 547 Paat 267 (citation omitted). “The determinat of whether
a warning is adequate and whether a produdsfective due to inadequate warnings are
guestions of law to be answered by the trial judie.”

Here,Defendants argue that the Complaint does not plausibly allege that the talc
products purcased at Rite Aid are causally connected to Plaintiff's ovarian cancer. |
disagree. On this issue, | do not write on a blank slate. Recentlg)amer v. Rite Aid
Corp, No. 173975,2017 U.S. Dist. LEXIS 173898 (E.D. Pa. Oct. 16, 2017), the court
applying Pennsylvania laweld that Rite Aid can be held strictly liable as a selfel&J
talcum products becauslee plaintiff alleged that Rite Aiglacedthose products on the
market in a defective conditidmased on a failure to warrd. at *6-7. In that case, the

plaintiff's strictly lability claim is virtually identical to the claim raised in this cakeleed,

13



the plaintiff there alsaccused Rite Aid of “strict lability failure to warnld. at *2. The
plaintiff alleged that she purchastt product regularly from eight Rite Aid stores over a
prolonged period of time. While defendal&J argued that the plaintiff did not specify
how “regularly” she bought the productsdietermining whether Rite Aid was fraudulently
joinedin that casgthe court found that the plaintiff had alleged sufficient factstablish
that theJ&J talcum products caused plaintiff’s ovarian canddr.at *6. In so holding,
the court reiterated that in Pennsylvania, strict liability does not redhergldintiff to
allege that the defendaseller ha the requisite knowledge of the inherent dangeress
of the products it sol8l.Id. at *9. More importantly, the court found that theerit-based
arguments made by the defendsimbuld be directed at a later stage in the litigation, when
plaintiff faces a heavier burden of persuasitah.at *7.

Here, Plaintiff, just likeheplaintiff in Kleiner, allegesthatshe was diagnosed with
ovarian cancer aftaver 20years of usagefd&J talaum products brought frorfour Rite
Aid stores. In that regard, Plaintiff asserts that Rite Aid, as a seller @& ginoducts,
should be held strictly liable for the harm that she suffered by using thentaloducts.
J&J argues, as it did unsuccessfullyKteiner, that Plaintiff, here, fails tallege how
“regularly” she purchased and applied the talc products boughtRitemAid. In other
words, J&J takes issue with Plaintiff's lack of allegasiargading how frequently
Plaintiff usedthetalcum products purchased at Rite Aidla matter of fraudulent joinder,
| agree with theKleiner court that all that Plaintiff need tallegenow is that her strict

liability claim against Rite Aids “possibl€ and has a colorable basiSee Batoff v. State

8 Indeed here,nonetheless, IRintiff does allege that Rite Aid knew or should have

known about the products’ dangerousness.
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Farm Ins. Cao. 977 F.2d 848, 852 (3d Cir. 1999)X(]he inquiry into the validity of a
complaint triggered by a motion to dismiss under R2i)(6) is more searching than that
permissible when a party makes ail of fraudulent joinder. Therefore, it is possible that

a party is not fraudulently joined, but that the claim against that party ultimately is
dismissed for failure to state a claim upon which retialy be granted)..

Indeed, contrary to J&J’position, the Complaint is replete with allegations of
wrongful conduct against Rite Aid. As | have set forth above, Plaintiff alldgs Rite
Aid knew or should have known about the dangers of J&J talcum powder products, and
despite the dangers, howeyBlaintiff alleges that Rite Aid nevertheless participated in a
scheme with J&J for the purpose of marketing the prodoctperineal usdo female
consumers. In that connection, Plaintiffersthat Rite Aid failed to wargonsumers that
the talc prodcts could cause ovarian canc&ee Lynn v. Yamaha G@&far Co, 894 F.
Supp. 2d 606, 6389 (W.D. Pa. 2012)(applying Pennsylvania law, the court found that
sellers of commercial products are required to provide reasonable instructions and
warnings abouthe foreseeable risks of injury posed by their products, and failure to do so
may subject the sellers may to strict liabilitinipe v. Smithkline Beecha®83 F. Supp.
2d 602, 626 (E.D. Pa. 2008)homas v. Staples, In@ F. Supp. 3d 647, 658 (E.D. Pa.
2014); Beitler v. City of Phila.738 A.2d 37, 41 (Pa. Super. 1999).

On the face of the Complaint, | cannot fewaly indicia offraudulentoinderfor the
purpose of destroying diversity. Plaintiff's allegations show an actuaitioteto proced
agairstRite Aid. Therefore, without “inquir[ing] any further into the legal merits[, which]
would be inappropriate in a preliminary jurisdictional determination,” there dmés

reasonable basis in fact and some colorable legal ground suppdstingt #iability] claim

15



against Rite Aid].” See In re Briscqet48 F.3d at 219(internal citations and alterations
omitted). Thus, it cannot be said thhe claimsassertecdgainst Rite Aiccould be deemed
“wholly insubstantial and frivolous.Id. at 218. However, | stress that tdetermination
involves only the issue of fraudulent joinder, not whether Plaintiff's claiimsldvpass
muster undeRule 12(b)(6).

Finally, in opposing remand, Imerys argues that the state court would lack personal
jurisdiction over it. | note that Imerys did not file a motion to dismiss for lackrsbpal
jurisdiction, but rather raised this argument in an opposition brief. In any event,décaus
find that removal on diversity grounds was not appropriate, the question of personal
jurisdiction shall be left to the state court, and Imerys may raise this igsn remand.

CONCLUSION
For the above reasons, Plaintiff's motion iI$SRANTED, and this matter is

remanded tohe Court of Common Pleas of Philadelphia County, Pennsylvania.

DATED: October 3, 2018 /s/ Freda L. Wolfson
Freda L. Wolfson
U.S. District Judge

o This is not the only member case the MDL wherein Imerys has raised the

guestion of personal jurisdiction. While, in this case, | find that the state stoautd
decide the issue, this Court may confront this question again in other pendingndhses i
MDL. And, based on Imerys’ jurisdictional argumentssaution thatsome plaintiffs,
including Moore, would face an uphill battle in demonstrating personal jurisdiction.
Furthermore | note that the fraudulent joinder analysis that | have conducted here only
concerns the strict liability law in Pennsylvania; this Opinion, thus, is limited in tha
respect.
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