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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

PJR CONSTRUCTION OF NEW JERSEY, INC

Plaintiff,
V.

VALLEY FORGE INSURANCE COMPANY & MEMORANDUM OPINION
NATIONAL FIRE INSURANCE COMPANY OF
HARTFORD,

Civil Action No. 17-4219 MAS) (LHG)

Defendans.

SHIPP, District Judge

This matter comebefore the Court upon Defendants Valley Forge Insurance Company
(“Valley Forge”) and National Fire Insurance Company of Hartford*slational Fire”)
(collectively, “Defendants”) Motion for Summary Judgmen{ECF No. 17.) Plaintiff PJR
Construction of New Jersey, Inc. (“Plaintiffr “PJR”) opposed (ECF No. 20), and Defendants
replied (ECF No. 21). The Court has carefully considered the parties’ submiastaecides
the motion without oral argument pursuant to Local Civil Rule 78.1. For the reasondtlset for
herein, Defendants’ Motion for Summary Judgmsigfranted

l. BACKGROUND?

The instait dispute arises fromefendants’ denial of coverage under a commercial general

liability coverage policyDefendants issued to Plaint{the “Policy”). SeeCompl. 13-11, ECF

! The Court’s recitation of facts draws from Defendants’ Rule 56.1 stateBeist’(Statement of
Material Facts Not in DisputtDSUMF”), ECF No. 172) and Plaintiff's Rule 56.1 statement
(Pl’s Counterstatement of Material Fa¢tBJRSUM-"), ECF No. 263). In accordance with
Local Civil Rule 56.1, the parties responded to their opponents’ Rule 56.1 statenSaasl.’g
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No. 1.) Pursuant to the PolicyPlaintiff sought coverage for a dispute between Plaintiff and
Canbridge Real Property, LLGHe “PJRCambridge Dispute”). (DSUMF § 37.)

On December 7, 2011, Plaintiff and Cambridgeal Property LLC (“Cambridge”)
executed an agreement fBhaintiff to constructa “26,250 square foot swim club[] and 3,150
square foot pavilion building” in Aberdeen Township, New Je(dey “Project”) (DSUMF { 1;
Ex. 1at 9 ECF No. 174 (the “Agreement”)3 Plaintiff was to com|ete “Phase 16f three phases
of the Roject. PIRSUMFT 5.) The contract price for Plaintiff work was $5,194,700.
(Agreementl2) The scope of Plaintiff’'s work on the Project is identifiedvim Riders to the
Agreement. I@. at7, 9-16.)

Pursuant to the Agreement, Lisa LargdgrFabiano Designwas designated as the Initial
Decision M&er. PJRSUMHFY{ 810; Agreement &, 6 27.) The Agreement defines a “claim”
as a “demand or assertion by one of the parties seeking, as a matter of right, paynuerayof
or other relief with respect to the terms of the [Agreement].” (Agreement)af4laims were

referred to the Initial Decision Maker for an initial decisamd the Initial Decision Makewxas

Responsg¢“PJRResp”) ECF No. 202; Defs.” Response, ECF No.-21(“"DRe%").) While the
parties generally agree on the facts, the Coudsy@s necessary, where the parties disagree.

2 The Policy consists of five individual yelamg policies issued by Defendants and effective from
August 18, 2011 through August 18, 2016. (DSUMF | 42; ExX@11ECF Nos. 1-20 to 1724.)
National Fire issued three policies covering August 18, 2011 through August 18, 2014. (DSUMF
1 42) Valley Forge issued two policies covering August 18, 2014 through August 12, 2016. (
Because the relevant portions of the Policy are the samehnreheidual policy, the Court cites

only to the policy in effect from August 18, 2011 to August 18, 2@R2licy, Ex.17, ECF

No. 17-20.)

3 Many of the exhibits submitted iyefendantsio not contain internal pagination or the exhibit

is a combinatiomf multiple documents with nonconsecutive pagination. Thus, when citing to the
defendantséxhibits, the Court uses the page numbers imprinted on the documents by the CM/ECF
system. When citing to a deposition transcript, the Court uses the page numaeiedgrothe
transcript.



required to take action within ten days of the claiihd. &t 55.) The Initial Decision Makecould
approve or deny a clain{ld.)

Landers reviewed Plaintiff's applicatisffior payment for work completed on the Project.
(PJRSUMFY 14.) Landers would g the Projecsite and “assess where [P in terms of
construction and approve or deny the [a]pplicatmmp]ayment,]” and shealsowould report to
Rudy Fabiano, Principal of Fabiano Designdether the applicatiofor payment should be
approved or denied(Ex. D,Lisa Landers Dep. Td7:15-18:5 (“Landers Dep.”); ECF No. 20-4.)
Landers did not provide the final sigrfif on Raintiff’s applications for paymentthis sigroff, or
certification,was provided by Rudy Fabiandld.; PJRSUMFY 15.) When an application for
payment was cefted, it indicated thaa representative ¢fabiano Designs had observed the work
on the project;the work had been completed to the ekiedicated in the application; “the quality
of the workmanship and material performed to [the Agreenieanp thatthe “architecfknew
of] . ... no reason why paym@nshould not be made.” (Landers D&p:7-25.)

Fabiano Desigs provided construction administration services for the project from
December 2012 to January 14, 2014, and on February 29, 2014, FBEsigos informed
Plaintiff that it was no longer providing those services and could not approve appsckr
payment. PJRSUMF{Y 3940.) Landers was involved in approving payment applications
numbers 1 to 14, and Sinibaldo Fabiano was involved with and signed off on payment applications
numbers 15 through 20.d( 11 2623.) After Fabiano Designinformed PJR thait could no
longer approve payment applications, Frank Ward, Principal of Cambridge, paid and approved

payment application numbers 21 to 2. {1127, 41.)

4 Plaintiff avers that the certification indicates that the architect had ‘Gteiethe work done on
the Roject. PJRSUMFY 16(a).) Landers, howeveestified that “inspection” was a technical
term and that the architect’sonstruction administration responsibilities [were] observations.”
(Landers Dep. 21:12-22:3.) The Court, accordingly, uses the term “observation.”
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Plaintiff began working on thBroject on or about May 29, 2012D$UMF § 3.) The
Agreement contained a project completion date of March 1, 2013, but due to nu@eamge
Orders, the “substantial completion date” veasended 407 working daysld( 11 45.) Plaintiff
was denied access to the Project’s site on November 13, Zil4] 7.) Defendants state that
Cambridge estimated that the Project was between 55% and 74.3% cominadpt®JR stopped
working on it. (Id. 1 8.) Plaintiff denies that Cambridge’s estinsate correct and states that the
Project was at least 77.9% completeJRResp{ 8.) Plaintiff's 77.9% completion is based on
payment application number 26R&hich reflects a 77.9% completion rateRJRSUMF] 32
Ex. G, Payment Application at 4 (“26R2") ECF No. 20-4.)

On November 25, 2@ counsel for Cambridge sent Plaintiff correspondence. (DSUMF
1 10;Ex. 4 (“Cambridge Termination”), ECF No. I7) The correspondence indicated that the
Agreement wuld be terminated by Cambridge on December 2, 2014 and the termination was
pursuant to Sections 14.2.1.1; 14.2.1.2; and 14.2fxhe Agreement. (Cambridge Termination.)
On the same day, Plaintiff sent Cambridge correspondence indicating that themé&greaeuld
be terminated pursuant to Sections 14.1.3 Bhd.4 of the Agreement. (DSUMF { 15; Ex. 5,
ECF No. 17-8.)

Cambridge hired Sweetwater Construction Company (“Sweetwater”) to compéete th
Project. (DSUMF { 18.) The parties disagree about the work Sweetwater had tm gerfor
complete the Project. Defendants rely upon the testimony of Kenneth Eipel, a einsulta
Cambridge retained; Brian Furka, a Sweetwater representative; and Caaistaibiggations in the
PJRCambridge dispute to establish that certain work had to be completely redone diwhstigni
portions of theProject werdeft unfinished. [d. 11 19 21-24.) Plaintiff denies these statements

and relies opayment application numbe2é and 26R2 targuethat portions of th@roject were



100% complete and other portions of Breject were over 90% completéhen Plaintiff stopped
working on the Poject (PIRResp.1119, 21-24 (referencinBJRSUMFY{31-33).)

On February 18, 2@] Plaintiff filed suit against Cambridge and Ward in Swperior
Court of New Jersey, Law Division, Monmouth County. (DSUMF | 26; Ex. 11, Complaint, ECF
No. 1714.) OnJune 12, 2015, thwnorableloseph P. Quinn, J.S.C., dismissed without prejudice
Plaintiff's suit against Cambridgeased upon &nding thatPlaintiff's claims were subject to
arbitration pursuant to the Agreement. (Ex. 12, Order & Statement of ReasondpECF15.)

Via correspondence datéebruary 4, 2016, pursuant to the Agreement, Cambridge sent
Plaintiffs counsel a demand for anation. See Ex. 10 at 2 (“Arbitration Demand”)
Correspondence, ECF No.-13.) Cambridgs claim was for $4,078,664.87 plus attorsdges
and costs.(Id. at2.) Cambridge’s demand identified nine examples of deficient performance:

1. PJR repeatedly failed to supply enough properly skilled workers

and proper materials which led to slow progress on the job;

PJR failed to properly supervise subcontractors;

PJR tolerated shoddy workmanship on the job;

PJR failed to provide construction schedules;

PJR &iled to supply sufficient substantiating data for Change

Orders or to follow agreed upon percentage fee for Change

Orders;

6. PJR failed to supply information substantiating that
subcontractors were paid properly;

7. PJR repeatedly disregarded applicable |particularly the
requirements of OSHA to provide a safe job site;

8. PJR breached the terms of contract documents and project plans
and specifications. The most egregious example of this is the
lack of flashing throughout the entire Cambridge Club building;
and

9. There were also instances of unqualified subcontractors on the
jobsite and theproject superintendent hired by PJR was
incompetent.

abrwn

(Arbitration Demand 5.) Cambridge also identified twmanstruction defects which required
correction

1. Lack of proper sealant;
2. Lack of proper flashing and/or improperly installed flashing;
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3. Failure to follow manufacturers’ installation instructipns

4. Gaps in gaskets;

5. Water resistant barrier installation issues, including but not

limited to, failure to take proper steps to stop water infiltration

Lack of weather protection at jams

Inappropriate construction coordination and sequencing which

includes, but is not limited to, the failure to achieve a proper

building seal compromising weather tightness;

8. Incorrect application of masonry

9. Incorrect application of storefront and curtain wall glass
systens; and

10.Incorrect installation of all handicap ramps.

N o

(Id. at 6.) Cambridge stated that a number of contractors and consultants had observed and
inspected the Project and corroborated Cambridge’s claims while idegtiyecific issues with
the work PJRperformed. Id. at6-8.) Also included in the Arbitration Demand wasompilation
of Cambridge’s asserted damagesl. §t 911.)

On February 10, 2016, Plaintiff sent Cambridgetainsel an Answer to the Arbitration
DemandCounterclaim, and a Claim against War@SUMF { 35; Ex 14 (“PJR Answer”), ECF
No. 1717.) Via Counterclaim, Plaintiff sought $818,020.92, lost profits, costs, attsrfess,
and expert fees. (PJR Answer 9.)

On April 1, 2016 Plaintiff sent correspotience seekingsurance defense and indemnity
under the Policyor the PJRCambridge Dispute from DefendanttdbSUMF 37; Ex. 15 ECF
No. 1718.) In correspondence dated May 9, 2016, Defendants denied Plaintiff coverage for the

PJRCambridge Disputdeause(l) “exclusiors j(5)° and j(6¥] will apply to bar coverage for

> Exclusion (5) provides that the Policy does not apply to “Property Damage’ to: . . . [t]hat
particuar part of real property on which your or any contractors acautibactors working directly
or indirectly on your behalf are performing operation, if the ‘property damage’ arisestbose

operations . . . .” (Policy 16.) The Court refers to this exclusion as the “Ongoimgtiops
Exclusion.”
® Exclusion {6) provides that the Policy does not apply to “Property Damage’ to: . . . . [t]hat

particular part of any property that must be restored, repainegplaced because ‘your work’ was
incorrecty performed on it.” Id.) The Court refers to this exclusion as the “Business Risks
Exclusion.”



this claim . . . anf(2)] the subcontractor exception to tlyeur work exclusion does not apply as
that only applies to a completed operations claifDSUMF § 38;Correspondence Ex. 16
(“Denial Letter 2), ECF No0.17-19.) Defendantsurther explained:

Based on the definition of the “products complebgerations

hazard”. . ., this claimdoes not qualify as being “completed” as all

the work called for in the contract had not beempleted nor Ha]

the project been put to its intended uds.this would be considered

an ongoingoperations claim, exclusion J5 & 6 will apply to bar
coverage.

(Denial Letter 3.)

On May 18, 2017, Plaintiff initiated the instant matteribpd a complaint in New Jersey
Superior CourtLaw Division, Monmouth County.(SeeCompl) On June 11, 2018, Cambridge
sent PJR a list dfifteen different categories of consequential damages it was asserting in the
arbitration between PJR and Cambridg€orfpareDSUMF {33,with Ex. 13 (“Consequential
Damages CorrespondenceBCF No. 1716.) On December 21, 2018, Defendants filed the
instantMotion for Summary Judgment. (Mot. for Summ. J., ECF No. 17.) On January 17, 2019,
Plaintiff opposed (Pl.’s Opp’n BrECF No. 20), and on January 25, 20D@fendantgeplied
(Defs.” Reply Br., ECF No. 21).

. LEGAL STANDARD

Summaryjudgmentis appropriate if the recordechonstrates “that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a fatter éed. R.
Civ. P. 56(a)seeAnderson v. Liberty Lobby, In&t77 U.S. 242, 250 (1986). A material faet
fact “that might aféct the outcome of the suit undbe governing la;]” Anderson477 U.S. at
248—aises a “genuine” dispute if “a reasonable jury could return a verdict for thenoemg
party.” Williams v. Borough of W. Chest&91 F.2d 458, 459 (3d Cir. 1989) (quotiugderson
477 U.S. at 248). To determine whether a genuine dispute of material fact existarhe@st

consider all facts and reasonable inferencéisdalight most favorable to the namovant. Curley
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v. Klem 298 F.3d 271, 2787 (3d Cir. 2002). The Court will not “weigh the evidence and
determine the truth of the matter” but will determine whether a genuinetelispuessitates a
trial. Anderson477 U.S. at 249.

Although the moving party bears the initial burden of showing the absence of aggenui
dispute of material fact, meeting this obligation shifts the burden to thennwimg party to “set
forth specific facts showing that there is a genuine [dispute] for trRdderson477 U.S. at 250
(internal quotation marksmitted. The Court must grasummary judgment if the nemoving
party fails to demonstrate proof beyond a “mere scintilla” of evidence that a geispoge of
material fact existsBig Apple BMW, Inc. v. BMW of N. Am. In@74 F.2d 1358, 1363 (3d Cir.
1992). Furthermore, “a party does not raise a genuisgJt] of material fact by speculation and
conclusory allegations.Dunkin’ Donuts Inc. v. Patell74 F. Supp. 2d 202, 209 (D.N.J. 2001).

1. DISCUSSION

As a threshold matter, the Court notles Erie Doctrine requireshatin a mattemwhere a
federal coursits in diversity, like the instant mattetate substantive law applie&asperini v.
Ctr. of Humas,, Inc, 518 U.S. 415, 427 (1996)\ot. of Removal 1 12, ECF No. 1 (asserting that
the Court has jurisdiction pursuant to 28 U.S.C. 1332(a)(B&re New Jersey law applies and
the Court must apply New Jersey law as articulated by the New Jersey Supreme €dlet an
holdings of New Jersey’sritermediate appellate state court[are datums] for ascertaining state
law which is not to be disregarded by a federal court unless it is convinced byetbaeasive
data that the highest court of the state would decide otherviislvards v. HOVENSA, LL,@97
F.3d 355, 361 (3d Cir. 2007) (quotilgest v. A.T. & T. Cp311 U.S. 223, 237 (1940

New Jersey courts havéohg recognizedthat insurance policies] must be analyzed under
the rules of simple contract laand requirgthe Court] to read the document as a whole in a fair

and common sense manner. ” Cypress Point ConddAssn, Inc. v. Adria Towers, L.L.C.



(“CypressPoint 11”), 143 A.3d 273, 28QN.J. 2016) (internal citations and quotation marks
omitted). When analyzingontract language, the “plain, ordinary meaning” of the terms control.
Zacarias V. Allstate Ins. Co775 A.2d 1262, 1264N.J. 2001). “h attempting to discern the
meaning of a provision in an insurance contract, the plain languagdinarily the most direct
route” Chubb Custom Ins. Co. v. Prudential Ins. Co. of /%8 A.2d 1285, 1280N.J. 2008)
(citation omitted). “@urts enforce contractbased on the intent of the parties, the express terms
of the contract, surrounding circumstances and the underlying purpose of the cbntract.
Manahawkin Convalescent®.Neill, 85 A.3d 947, 958N.J. 2014)citations omitted).“[W]hen
‘the language of a contract is plain and capable of legal constrlichiomever, “the language
alone must determine the agreement’s force and €effe€ypress Pointl, 143 A.3d at 280
(quotingManahawkin 85 A.3d at 95&9) (nternalquote marks omitted)Accordingly, ‘{w]hen
the terms of an insurance contract are clear, it is the function of a coufdriceahas written and
not to make a better contract for either of the partiéd.”(quotingKampf v. Franklin Life Ins.
Co, 161 A.2d 717, 720 (1960Flomerfelt v. Cardiellp997 A.2d 991, 996 (N.J. 2010).

An insurance policy may be ambiguous when the “phrasing of the policy is so confusing
that the average policyholder cannot make out the boundaries of coverage:” Gen. Accident
Ins. Co, 767 A.2d 985, 981{N.J. Super. Ct. App. Div. 200 kitation omitted). “When the
provision at issue is subject to more than one reasonable interpratascmbiguous, and the
‘court may look to extrinsic evidence as an aid to interpretatioheinplo Fuente de Vida Corp.
v. Natl Union Fire Ins. Co. of Pittsburghl29 A.3d 1069, 1079N.J. 2016) (quotingChubb
Custom 948 A.2d at 1289

“As to ingirance contracts specificallythe general rule of construction [is] that if the
controlling langiage of a policy will support two meanings, one favorable to the insurer and the

other to the insured, the interpretation favoring coverage should be applk&gpbress Pointl,



143 A.3d at 280 (alteration in original) (quotiBgtler v. Bonner & BarnewelInc., 267 A.2d 527,
532 (N.J. 1970))‘Moreover, ‘[w]hile specific words may not be ambiguous, the context in which
they are used magreate an ambiguityThe courts responsibility is to give effect to the whole
policy, not just one part of it. Id. at 280 (citation omitted. Courts, where tasked with
interpreting what an insurance policy encompasses, turn to the definitiois thvéthpolicy. See
Evora v. Reciprocal Mgmt. CorpNo. 428703, 2005 WL 3310013, at *2 (N.J. Super. Ct. App.
Div. Dec. 8, 2005) (examining the definitions within an insurance policy to determinetyiabili
“When an insurance carrier puts in issue its coverage of a loss under a contractrafensura

by relying on an exclusionary clause, it bears a substantial burden of demonstratingltss the
falls outside the scope of coveragélhited Rental Equip. Co. v. Aetna Life & Cas. ]336 A.2d
1183, 1187(N.J. 1977).In addition to the general insurance contract principles set forth above,
courts must be mindful when considering policy exclusions that:

[E]ach exclusion is meant to be read with the insuring agreement,

independently of every other exclusiomhe exclusions should be

read seriatim, not cumulativelyif any one exclusion applies there

should be no coverage, regardless of inferences that might be argued

on the basis of exceptions or qualifications contained in other

exclusions.There is no instance in which an exclusion can properly

be regarded as inconsistent with another exclusion, since they bear

no relationship with one another.
Weedo v. StorE-Brick, Inc, 405 A.2d 788, 79%N.J. 1979)Thus, courts construe exclusionary
clauses stricthagainst the insurer, understanding “that the insured is entitled to protecthon
full extent that any reasonable interpretation of them will perm8€éaled Air Corp. vRoyal
Indem. Ca.961 A.2d 1195, 1208N.J. Super. CApp. Div.) (citation omitted)certif. denied 960
A.2d 396 (N.J. 2008).

Courts usuallyemployee a threstepanalysisto resolve disputes like the instant orgee

Cypress Point 11143 A.3d 28586. First, theCourt must examine the facts of the insured’s claims
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“to ascertain whether the pdiit providds] an initial grant of coverage.ld. If the policy grants
coverage, the Court mustdiasidef] whether any of the polig’'s] exclusions preclude coverage.
Id. at 286. If an exclusion applies, the Court mialgttermine whether an exception to a pertinent
exclusion applies to restore coverdgéd.

As explained below, the Court concludes that if the Policy does provide coverdlge for
PJRCambridge Dispute, the Ongoing Operatidhlusion precludes covega. The Court
therefore,bypasseghe first step and addresses Defendaptsnary argument. Thus, in the
analysis below, the Couassumes that the Rol provides an initial grant of coverage.

A. The Ongoing Operations Exclusion

Defendants arguthat two exclusions bar coverage for Plaintiff for the f&Hnbridge
Dispute. SeeDefs’ Moving Br. 1416, ECF No. 171.) Specifically, Defendantssertthatthe
Ongoing Operations Exclusidrars coverage because “when PJR was terminated from thet Projec
in November 2014, it was still in the process of performing work at the Project and that
Cambridge’s alleged damages occurred while PJR’s work operations were dhdtingt 15.)
Defendantsinsist that the Business Risk Exclusidmars coverage becauséhé sole basis
for .. .Cambridge’s claim against PJR is that PJR’s work needed tee$imred, repaired, or
replaced, since it was incorrectly performed.”(Id. at 15.) Citing taNeedgandAtlantic Muual
InsuranceCo. v. Hillside Bottling C903 A.2d 513 (N.J. Super. Ct. App. Div. 2006), Defendants
averthat general liability policies, likhe one at issue here, are not performance bonds and do not
provide coverage for customers who are unsatisfied with the policy Holders. (See id.at
15-16.)

Plaintiff opposes, arguing that coverage for the-BalRbridge Dispute is required under
the Policy and there amisputedissues of fact and law precluding the Court from granting

Defendants’ motion. (Pl.’s Opp’Br. 1, ECF No. 26L.) Plaintiff insistthat Defendants have
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taken the position that the New Jersey Superior CAppellate Division (the “Appellate
Division”), and New Jersey Supreme Cougspectivelyrejected inCypress Point Condninium
Asgciation Inc. v. Adria Towers, LLC Cypress Point’l), 118 A.3d 1080, 1082 (N.J. Super. Ct.
App. Div. 2015), andCypress Point Il Plaintiff states that i€ypress Point |[Ithe New Jersey
Supreme Court held that (the claims against the insured constituted both an “occurrence” and
“property damage” under the terms of the policy and (2) the claims were covered under the polic
because they “arose out of faulty workmanship performed bygantractors . . . .” I{l. at9-14)
Plaintiff criticizes Defendants’ reliance dvieed@s inapposite becaudéeedanterprets the terms
of a 1973policy as opposed to the 1988licy interpreted inCypress Point andll, and present
in the instant matter(ld. at 14.) Plaintiff assertg¢hat while Defendants repeatedly highlight that
the Project was not completeh& amount of completion does not matter becatise Ongoing
Operations Exclusion and Business Risk Exclusion do not apply because of the Subcontractor
Exception! (Id. at 15.)

In Ohio Casualty Insurance Co. v. Island Pool & Spa, ,Itkke Appellate Division
considered an exclusion verbatim to the Ongoing Operaigokision in the Policy 12 A.3d
719, 725 (N.J. Super. Ct. App. Div. 2011). Tedendanin Ohio Casualtywvas hired to repaint a
residential swimming pool.ld. at 721 To paint the pool, the defendant drairilked pool and
installed a pump to prevent water under the pool from applying pressureundieside of the
pool. Id. The pump failed during a rainstorm, and the pool was forced out of the ground and

cracked. Id. The defendant replaced the pool and provided new decking and landsclaping.

"The Policy includes an exclusipnovidingthat the Policy does not apply to “PropeRgmage’

to ‘your work’ arising out of it and included in tHproductscompleted operations hazard.”
(Policy 16.) The Subcontractor Exception is an exception to this exclusion and prdgtjldss “
exclusion does not apply if the damaged work or the work out of which the damage arises was
performed on your behalf by atsontractor.” [d.)
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The defendant submitted the expenses for (1) the replacement of the ptw,n@) decking,
and (3)the landscapintp its insureras a claim undeits policy. Id. Citing to the j(5) and j(6)
exclusions in the applicable policy, the insurer denied covdmage claim as related to the
replacement of the poa@nd granted coverader the portionof the claim related to the new
decking and landscapingld. The insurer brought suitseeking to collect unpaid insurance
premiums, and the defendant asserted a counterclaim for coverage under tHemthiecportion
of the claim related to the poold. at 720.

Theinsurermoved for summary judgment relying on the j(5) exclusion, wli¢he same
language as the Ongoing Operations Exclusion, and the defendanimoness seeking a
declaration that #hinsuremwas required to provide coverage pursuant to the polityat 72-23
The New JerseySuperior Court, Law Division, granted tliefendant’'s motion findinghe
insurer’s position of granting coverage for the decking and landscaping was inconsisteme with t
denial of coverage fahe pool replacement costdd. at 722 The Appellate Division disagreed
and reversed the grant of dedamt’s motion.Id. at 728.

The Appellate Divisiorfound the damage to the pool occurred while the defendant was
performing operations and the damage was a result of those operédicais7/25. The plaintiff,
accordingly, was entitled to deny coverage pursuant to the j(5) exclusibrat 728. The
Appellate Division observed that “no New Jersey court has had occasion to inténprg8)
exclusion. Id. at 725. After considering the views of other jurisdictions, the Appellate Division
held thatthe j(5) exclusion applies when: (1) the “claim [is] for damage to ‘real property™, (2)
“the insured, or someone working on behalf of the insured, [was] performing operti‘that
particular part’ of the property that was damaged,” and (3) “the damage[red while the

operations were being performedd. at 728.
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Here, tle Policy does not define “real property (SeePolicy 2327) The Court,
accordingly, must look to the ordinary meaning of the teBaePresident v. Jenking853 A.2d
247, 256 N.J. 2004)(relying on the ordinary meaning of the term “retroactive date” because the
insurance policy did not define thet®r Black’s Law Dictionary defines “real property” as
“[lJand andanything growing on, attached to, or erected on it, excluding anything that may be
severed without injury to the larid Property, Black’s Law Dictionary (11th ed. 2019Black’s
Law Dictionary further explains that “ghl property can be either corpakésoil and buildings)
or incorporeal (easements)d. In this matterthe damages Cambridge complaifiare damages
to the structure PJR was contracted to bu(Bee generallArbitration Demand; Consequential
Damages Correspondernc8ecause thdefinition of real property includes anything erected upon
the land, the Court concludes that the claims PJR seeks coverage for are damages pergal pro

In Ohio Casualtythe Appellate Division distinguished betwedba“particular part” of the
real poperty the defendant was working on, the pool, and other parts of the real property where
the defendant was not performing operations, the decking and the lands€ipmGas, 12 A.3d
at 728. TheAppellate Divisions analysis was aided by the fact ttret defendant was hired to
repaint thepool and the defendant’s work did not involve the decking or the landscapinat
721.

Here, the Court’s analysis is more nuanced becBhase 1 of th€roject appears to be
divisible intosubparts, some of which were completed and others which were not. Indeed, Plaintiff
contends, and Defendaradmit, that applicatianfor payment 25 an@6R2 show that “most of
the major itemsn the buiding were 100% completed including the concrete masonry, the steel
structure and windows with the aluminum and glass . . . and almost all [@f]trenge Q]rders
[were] 100% complete.” RSUMF 33.) As one commeator has explained‘[t] he phrase

‘that part of real propertys not defined irfjpolicies like the Policy in the instant mattarjd has
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been subject to differing interpretations by courts faced with the 'isdlatha A. KerseyNew
Applemanon Insurance Lawviibrary Edition, § 18.032)(h)(iv); see alsdOhio Cas, 12 A.3dat
727-28(discussing New Appleman on Insurance Law.). “In making that determination, courts
consider: (1) the scope of the insured’s work; (2) where the insuredottadly workingwhen

the damage occurred; and (3) what the insured was doing in relation to the grolgerty.

Here, the Court concludes that the operative definition of “that particular pémt oéal
property” is the Projecisa whole PJR was hired to ostruct a'26,250 square foatlubhouse
building and 3,150 square foot pavilion buildih@nd the scope of Plaintiff's work was outlined
in the Agreement and the attachments thergitthough Plaintiff may have completed some
portions of the Project, the fact remaithat other portions of the Project were incompletienat
thesubjectdamagdo Cambridge occurred. Simply put, PJR was hired to construct a building and
at the time the damage occurred, Plaintiff wé## attempting to complete that building.
Cambidge does not complain of damage to other parts of the worksite that PJR was nottiespons
for. Rather, Cambridge complains of the work PJR did oPtbiect and damage resulting from
PJR’s work. The Court, accordingly, finBdR was still perfening workon that particular part
of the property that was damaged.

The Court's finding accords with the Appellate Division’s conclusions Niew
JerseyAmerican Water Co. v. Watchung Square Asates, LLC No. 343613T1, 2016 WL
3766248 (N.J. Super. Ct. App. Div. July 15, 2016) Watchung Squarea contractor was hired
to excavate an entire worksit@ a shopping centend, in a separate contract, hired to relocate a
water main on the same worksité&/atchung Square016 WL 3766248at *9. Throughout the
project there were multiple slope failures, one of which impacted the contsastwk related to
the water maimelocation Id. at *1. Before the Appellate Division, the contractor argthed

Superior Court judge erred by finding that an exclusion like the Ongoing Operationsid@xclus
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applied because the worksite should not “be viewed as one undifferentiated workhitehtthe
contractorjwas working, rather than as discrete contracts and discrete propertiesast ldr

at *9. The contractor also argued that wasnot sued for damage to the same property it was
workingon . .." Id.

The Appellate Division rejected the contratsoarguments.ld. at *10. The Appellate
Division noted thathe contractor did not deny the Superior Court’s statementhieatontractor
“wasdoing all of the excavation work on this particular property.” Id. The Appellate Division
reasonedhat the applidale insurance policy was not limited to wadated tothe water main,
instead the policy insured the contractor “for all of its workd’

In the instant mattePJR was the only contractor hired by Cambridge to complete Phase
1 of the Project, except for Sweetwater when PJR was no longer working on ticé Rtojeover,
as inWatchung Squarehe insurancepolicy at issue covers all of PJR’s work, not a specific
subpart of Phase 1 of the Project.

The Court findghe damages occurred whidperations were being performeBlaintiff
admitsit was still working on the Project as of November 2014 when it was denied acdess to t
site. (DIJMF 1 67; PRResp 167.) Plaintiff also admitshedamages Cambridge complains
of are damages that occurrediltPlaintiff was working on th€roject. DSUMF. 11 28, 32-34
PIJRRe9. 11 28, 32-34.) The Court, accordingly, conclutdesdamages Plaintiff seeks coverage
for occurred while operations were being performed.

In Ohio Casualty the Appellate Division held that Ongoing Operations Exclusion applied
so long as three elements were fulfille@hio Cas, 12 A.3dat 728 For the reasons set forth
above, he Court finds that each elementuffilled. The Court thereforefinds tha the Ongoing

Operations Exclusion precludes coverage.
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B. The Your Work Exclusion Does Not Provide a Grant of Coverage

In CypressPointll, the New Jersey Supreme Costdtel thatWeedas often cited as the
leading casen whethecommercial generdibility (*CGL”) policies cover construction defects.
Cypress Pointl, 143 A.3dat 282 The Cypress Point licourtthen acknowledged thaftlhe
policy at issue iWeedavas the 1973 version of the standard formLCGvhile the policy before
theCypressoint Il court was “the 286 ISO standard form CGL poli¢yandthatthe New Jersey
Supreme Court hadchéver addressed questions of coverage for consequential damages caused by
faulty workmanship under” the later version of the polity. at282-83. Turningo the policy at
issue, theCypress Point licourt held that “becausethe result of the subcontractorfgaulty
workmanship . . .—eonsequential water damage to the completed and nondefective portions of
[the building}l—was an'accident, it [was] an ‘occurrenceunder the policies. . . I1d. Thus,
barring the application of an exclusion, the insurer was obligated to provide covitaddter
analyzing theexclusions in the policy, th€ypress Point licourt held thathe subcontractor
exception to thexclusion “unquestionablgpplie[d]” and because the damage to the completed
portions of the building wergalleged to have arisen out of faulty workmanship performed by
subcontractors,” the insurer was obligated to provide covetdgat 239-90.

Here, Platiff arguesthe Ongoing Operations Exclusion does not apply because of the
exception for work performed by subcontractors as discusséggress Point IF (Pl.’s Opp’'n

Br. 15.) Plaintiff's position relies canoverbroad readg of Cypress Poinki. Atissue inCypress

8 Exclusion | provides that the Policy does not apply to “Property Damage’ to ‘your woskigri
out of it or any part of it and included in the ‘productsnpleted operations hazard(Policy 16.)
The Court refers to this asgtliYour Work Exclusion.” The Your Work Exclusion also provides,
“This exclusion does not apply if the damaged warkhe work out of which the damage arises
was performed on your behalf by a subcontractor.” This Court refers to this providioa as
“Subcontractor Exception.” The policy at issuedypress Point Icontaineda similarexclusion
and exception as thastantYour Work Exclusion and Subcontractor ExceptidBeeCypress
Pointll, 143 A.3d at 289.
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Point Il waslanguage similar to the Your Work Exclusion and the Subcontractor Exceftiun
Cypress Point lcourt howeverdid not considethe Ongoing Operations Exclusiddefendant

relies on here. Moreover, the Ongoing Operations Exclusion does not include a subcontractor
exception like the Your Work ExclusionSé€ePolicy 16) Applying theSubcontractor Exception

in the Your Work Exclusion to the Ongoing Operations Exclusionld defy theWeedacourt’s
guidance thatéxclusions should be read seriatim, not cumulatjylelgnd “[i] f any one exclusion
applies there should be no coverage, regardless of inferences that might Heoartheebasis of
exceptions or qualifications contained in other exclusiona/eedo 405 A.2dat 795 accord
Wenzel v. Nautilus Ins. Gal74 F. Appx 862, 864 (3d Cir. 2012)[l] n New Jersey, a limitation

to one exclusion of an insurance policy cannot restrict the scope of an entirehgndiffe
exclusion’). The Court, accordingly, concludes that the Subcontractor Exception does not apply
to the Ongoing Operations Exclusion.

V. CONCLUSON

In sum, the Courtindsthat the Ongoing Operations Exclusion precluctegerage for the
PJRCambridge Dispute, assuming that the fHbridge dispute would be covered under the
Policy. The Court also finds the Subcontractor Exception to the Your Work Exclusion does not
applyto the Ongoing Operations Exclusion. The Court, accordingly, grants Defendants’ Motion
for Summary Judgment. An order consistent with this Memorandum Opinion will beanter

s/ Michael A. Shipp

MICHAEL A. SHIPP
UNITED STATES DISTRICT JUDGE
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