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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GARY FROST,
Plaintiff, ;
V. : Civil Action No. 3:17ev-4395BRM-DEA
COUNTY OF MONMOUTH,et. al OPINION
Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Couris: (1) Defendant John Clemente’s (“Clement®dtion to Dismissall
counts against him (Counts Four and Five) pursuant to Federal Rule of Civil Peot2¢ix6)
(ECF No.3);! and (2) DefendantMonmouth County Prosecutor’s Office, Monmouth County
Prosecutodoseph M. CompetellCompetello”), and Monmouth Countjssstant Prosecutor
Christopher J. Gramiccionil8Gramiccioni”) Motion to Dismiss for lack of jurisdictiopursuant
to Federal Rule of Civil Procedure 12(b)@ndfor a Judgment on the Pleadingsirsuant to
Federal Rule of Civil Procedure 12(c) (ECF N6)2 Plaintiff Gary Fros{(*Frost”) opposes both
motions.(ECF Na. 11 and 19 Pursuant to Federal Rule of Civil Procedure 78(b), the Court did
not hear oral argument. For the reasons set forth b€l@mente’s Motion to Dismiss BENIED
in its entirety and theMonmouth County Prosecutor’s Office, Competello, and Gramiccioni’s

Motion isSGRANTED in its entirety.

! This Motion is improperly labeled as a Motion for Summary Judgment on the Docket.

2 The County of Monmouth also joined in this motion, initially, but has since been dishfiem
the case.
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BACKGROUND

For the purposes oféMotionsto Dismissand Motion for Judgment on the Pleadings, the
Court accepts the factual allegations in the Complaint as true and drawsralhces in the light
most favorable to PlaintiffSeePhillips v. Cty. of Alleghenys15 F.3d 224, 228 (3d Cir. 2008).
Further,the Court also considers angdcumentintegral to or explicitly relied uponn the
complaint.” In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1426 (3d Cir. 1997)
(emphasis in original).

This matter arises oof a dispute that occurred on September 19, 2013, between Frost and
his forme contractor Clemente. (ECF Na) As a result, o September 19, 2013, Clemente filed
a private citizens’ criminal complaint against Frost for violations of N.J.S.AC87-3A(1),
criminal mischief; N.J.S.A8§ 2C:1241(a), simple assault; and N.J.S&2C:334(a), larassment.
(Id.) Frost alleges the criminal complaint “was without any basis in law or fadt.Y(2.) On
December 11, 2013, Frost was indicted b§rand Juryfor N.J.S.A.8 2C:173A(1), criminal
mischief, a third degree crimed({ 14.) The remaining charges were no billdd.) On April 14,
2014, Frost filed a motion to dismiss the indictment “due to lack of sufficientreede the grand
jury proceedig,” which was grantedgnd the indictment was dismissed without prejudiice. {1
15-16.) Therefore, Competello, “acting under the authority and direction of . . . Gramiccioni, []
County of Monmouth and Monmouth County Prosecutor’s Office, advised [] Frost, through
counsel, that he would be notified as to whether an indictment wouddresented to the grand
jury, or downgraded to the Township of Marlboro municipal couktl”{17.)

On January 14, 2015, Frost wasindicted by aGrand Juryfor N.J.S.A.§ 2C:17-3A(1),
criminal mischief in the third degredd( {1 18.) “The remaimg allegations in [] Clemente’s

complaint were again no billed(fd.) On June 30, 2016, a criminal trial commenced before the



Honorable Richard W. English, J.S.@.( 21.) At the beginning of trialJudge English found

the amount in controversy for tiekeminal mischief charge beless than $500 and that the State
had no jurisdiction to proceed und¢rxJ.S.A. C:173A(1). (Id. 122.) Therefore, he downgraded

the charge to a disorderly persons offensetaed the case without a jurfid.) At theconclusion

of the Statks case, Frost moved for a judgment of acquittdl. {{ 24.) Judge English granted
Frost’s motion and dismissed the complaint against him, finding “there was alysotuéslidence

for the State to even proceed to trial onClemente’s private citizens’ complaint against [] Frost.”

(Id. 11125-26.)He further held “this case was really about . . . Clemente’s retribution and revenge
from . . . Frost because [Frost] received a judgment against [Clemente]lioocist for poor
workmanship.” (d. 1 31.) Judge English also determined Clemente fabricated his story as to the
criminal allegations in the complaint for the sole purpose of getting retmbatid revenge against
Frost. (d. §132.)

Plaintiff contends defendants Gramiccioni, Competello, County of Monmouth, and
Monmouth County ProsecutsrOffice “knew that the amount in controversy was less than $500[]
which would constitute a disorderly persons offense” but “nevertheless proceetiethevit
indictment . . . in violation of [Fst’s] civil rights and to maliciously prosecute [Frostld.{ 23.)

He further maintains those same defendants “knew, or should have known, that there wa
evidence against [him] but said defendants prosecuted ariyficyq 36.) Lastly, Frost éges
defendants “intentionally and/or negligently withheld exculpatory evidence fronj [hi. despite
[his] repeated requests for full discoveryd.(f 37.)

OnJune 15, 2017, Frost filed a Complaint agaimsCounty of Monmouththe Monmouth
Prosecutds Office, GramiccioniConpetello, and Clemente alleging: (1) violations of hghts

under theNew Jersey Civil RghtsAct (“NJCRA”) against County of Monmouth and Monmouth



County Prosecutor’s Office; (2)olations of his constitutional rightagainst County of Monmouth

and Monmouth County Prosecutor’s Office; (3) 8 1983 supervisory liability against County of
Monmouth and Monmouth County Prosecutor’'s Office; (4) malicious prosecution agHinst
Defendants; and (5) defamation against Clemg®E€EF No. 1.) On August 7, 2017, Clemente
filed a Motion to Dismiss the Complaiagainsthim. (ECF No. 3.) On August 11, 2017, County

of Monmouth, Monmouth County Prosecu®iOffice, Gramiccioni, and Competello filed an
Answer. (ECF No. 5.) Subsequently, on November 8, 2017, County of Monmouth, Monmouth
County Prosecutts Office, Gramiccioni, and Competello filed a Motion to Dismiss for Lack of
Jurisdiction and for Judgment on the Pleadif§&€F No. 15.) Frost opposes all motions. (ECF
Nos. 10 and 19.) On December 28, 2017, County of Monmouth was dismissed with prejudice from
the case by stipulation. (ECF No. 22.)

Il LEGAL STANDARD S

A. FederalRule of Civil Procedure12(b)(1)

Rule 12(b)(1) mandateghe dismissalof a casefor “lack of subjectmatterjurisdiction.”
Fed.R.Civ. P.12(b)(1).An assertiorof EleventhAmendmenimmunityis a challengéo adistrict
court’ssubjectmatterjurisdiction.See Blanciak. Allegheny Ludlum Corp77 F.3d 690, 693 n.2
(3d Cir. 1996)(“[T]he Eleventh Amendmens ajurisdictionalbarwhich deprivesfederalcourts
of subjectmatterjurisdiction.”) (citing Pennhurst State School & Hosp.Halderman 465U.S.

89, 98-100 (1984)). Typicallywhen jurisdiction is challengedpursuantto Rule 12(b)(1), the
plaintiff bearsthe burden of persuading tleeurt that subjectmatterjurisdiction exists. Kehr
Packageslnc. v. Fidelcor, Inc, 926 F.2d 1406, 1409 (Zir. 1991).However,becauséEleventh
Amendmenimmunity canbe expresslywaivedby a party, oforfeited through norassertionit

does notmplicatefederalsubjectmatterjurisdictionin the ordinarysense,’andtherefore a party



assertingeleventhAmendmenimmunity bearsthe burden of provingts applicability. Christyv.
Pa. TurnpikeComm, 54 F.3d 1140, 1144 (3@ir. 1994);seealso Carter v. City of Phila., 181
F.3d 339, 347 (3€ir. 1999).

Whenevaluating &Rule 12(b)(1) motiorto dismiss,a courtmustfirst determinewhether
the motion attacksthe complaintas deficient on its face, or whetherthe motionattacksthe
existenceof subjectmatterjurisdictionin fact, apartfrom any pleadingsMortenserv. First Fed.
Sav. & LoarAss’n 549 F.2d 884, 891 (3dir. 1977).If the motion constsof afacial attack,the
court“mustaccepthecomplaint’sallegationsastrue,” Turicentrov. Am.Airlines, 303 F.3d 293,
300 n.4 (3dCir. 2002), and'must only considerthe allegations of the complaiabhd documents
referencedhereinandattachedhereto,in the light mostfavorableto theplaintiff,” Gould Elecs.
Inc. v. United States 220 F.3d 169, 176 (3ir. 2000) (citing Mortensen 549 F.2d at 891).
However,if the motion involves &ctual attack,“the courtmay considerevidenceoutside the
pleadings."Gould 220 F.3dat 176(citing Gothav. United States 115 F.3d 17617879 (3dCir.
1997)).Here, the Motions to Dismissare a facial attack,becausehe Monmouth CountyPolice
Depatment, Gramiccioni,and Competelloassert they are immunefrom Frost’'sclaimsas pled.
Therefore,on this question ofimmunity, the Court’s review is limited to the allegationsn the
Complaint,which the Courtmustacceptastrue and viewin the lightmostfavorableto Frost.

B. Federal Rule of Civil Procedure12(b)(6)

Q

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6),
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesdn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedoy a . . . motioto dismissdoes noheeddetailedfactualallegations.”

Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff’'s “obligation to provide



the ‘grounds’ of hisentitle[ment] to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementf acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegal conclusiorcouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those”[flactual allegationamustbe enougho raisea rightto relief above the
speculative level. Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twomby, 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liable for misconduct allegedId. This“plausibility standard” requirethe complaintallege”more
than asheerpossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamirmedme accusation’must be pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitation of the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—'that the pleadelis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While as a general rule, a court many not consider anything beyond the four corhers of t

complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has held taraur



consider certain narrowly defined types of matesidhout converting the motion to dismiss [to
one for summary judgment pursuant under Rule 36]:& Rockefeller Ctr. Props. Sec. LitiG84
F.3d 280, 287 (3d Cir.1999). Specifically, courts may consider any “docuimegtal to or
explicitly relied gonin the complaint.”In re Burlington Coat Factory Sec. Litigl14 F.3d at
1426 (emphasis in original).

C. FederalRule of Civil Procedure12(c)

FederalRule of Civil Procedure 12(c) provide$After the pleadingsare closed— but
early enoughotto delaytrial — apartymaymovefor judgment orthe pleadings.’Fed.R. Civ.
P.12(c). Pursuant to Rule 12(c), the movant for judgment on the pleadings must estgblish: (1
that no material issue of fact remains to be resolved; and (2) the entittemergr@nidchs a
matter of lawSeeRosenau v. Unifund Corb39 F.3d 218, 221 (3d Cir. 2008)ting Jablonski
v. Pan Am. World Airways, Inc863 F.2d 289, 2901 (3d Cir. 1988) In resolving a motion
made pursuant to Rule 12(c), the Court must view the facts in the pleadings andréreced

therefrom in the light most favorable to the non-movaet Rosena®39 F.3d at 221.

Furthermore, even though a motion for judgment on the pleadings is appropriate after
the pleadings have been closed, such a motion is reviewed under the same standapdig that ap
to a motion to dismiss made under Rule 12(b)8&e Szczurek v. Profl Mgmt. In627 F.

App’x 57, 60 (3d Cir. 2015) (citingevell v. Port Auth. of N.Y. & N,598 F.3d 128, 134 (3d
Cir. 2010));see also Muhammad v. Sark@814 WL 4418059 (D.N.J. Sept. 8, 2014) (“Where

a defendant’snotion is one for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c), itis treated under the same standards as a Rule 12(b)(6) merdhalleges

that a plaintiff has failed to state a claim.”) (citihgrbe v. Gov't oV.l., 938 F.2d 427, 428 (3d

Cir. 1991);Gebhart v. Stefferb74 F. App’x 156, 157 (3d Cir. 2014)).



1. DECISION

A. Frost's Malicious Prosecution Claim (Count Fouy Against Clemente

Clemente argues the Complaint fails to allege sufficient facts to siestaualicious
prosecution claim against him because “it fails to prove a lack of reasonable or @rdz# of
the criminal prosecution.” (ECF No. 3 at &rpst argues he has demonstrated a lack of probable
cause for the assault and harassment charges agairtsdanse those charges in the indictment
were no billed. (ECF No. 10 at&) Frost further argues he has stated a claim for malicious
prosecution because Clemente wrongfully presented false testimony to a Graiid Jairy3-9.)

In order to sustain daim for malicious prosecutiom plaintiff must plead: “(1) that the
criminal action was instituted by the defendants against the plaintiff, jsthhaas actuated by
malice, (3) that there was an absence of probable cause for the proceeding, and (4) that it was
terminated favorably to the plaintiffEpperson v. WaMart Stores, InG.862 A.2d 1156, 1160
(N.J. Super. Ct. App. Div. 2004) (quotiMyrick v. Resorts Int'l Casino & Hote¥V26 A.2d 262
265 (N.J. Super. CtApp. Div. 1999)).All elements musbe plead “or the claim must failld.
(citations omitted).

“The essence of an action for malicious prosecution is that the proceeding wasdhstitut
without probable cause, that the complaint was actuated by a malicious moinaking the
charge.”Earl v. Winne 101 A.2d 535, 543 (N.J. 1953) (citation omitted). Probable cause is defined
as “reasonable grounds for suspicion supported by circumstances sufficientlyrstt@mgselves
to warrant an ordinarily cautiofigerson]in the belief thathe accused is guilty of the offense with
which he is charged.Lind v. Schmid337 A.2d 365, 369 (N.J. 1979 a suit for malicious
prosecution, courts conduct an objective inquiry as to whether probable causénéamdxabfrom

the facts known to thelefendant at the time criminal charges waeriated. Stolinski v.



Pennypacker772 F. Supp. 2d 626, 648 (D.N.J. 2011)Lind, 337 A.2d at, 369 The plaintiff
mud demonstrate that at the timehen the defendant put the proceedings in motion the
circumstances were such as not to warrant an ordinarily prudent individual iviroglteat an
offense had been committé&d.

“[T]he holding over by a magistrate is strong evidence of probable cause, though not in
itself dispositive of the questionGalafarov. Kuenstler147 A.2d 550, 553 (N.J. Super. Ct. App.
Div. 1958). Indeed,

where the accused is committed or held to bail by a magistrate, or
indicted by the grand jury, it is evidence that there was probable
cause for the prosecution. It is very ofterdghat this establishes a
‘prima facie’ case; but since the plaintiff has the burden of proving
lack of probable cause in any case, and is free to do so, this

apparently means nothing more than that the commitment is
important evidence on the issue.

[T]he failure of the grand jury to indict is not considered conclusive
on the question of probable cause but proof of termination of the
criminal proceedings in favor of the accused is admissible. The
rationale of this rule is that the accuser hascanotrol over the
termination of the action by the magistrate or the grand jury and so
he should not be foreclosed by it.
Id. at 55354. Plaintiff bears the burden of establishalgck of probable causkind, 337 A.2dat
368.Malice may be inferred frora lack of probable causel.

Here, Clemente only disputes two elemeeguired to maintain malicious prosecution
claim—thatthe criminal action was actuated with malice and that there was a lack of probable
cause to institute the criminal complaifdQF No. 3 at £.) Therefore the Court will only address
those elementwith respect to the claim against Clememfiecepting Frost's factual allegations

regarding the falsity of Clemente’s initial criminal complaint as true, the Courbtdrsmiss the

malicious prosecution claim against Clemeattéhis stage



The Complaint and documents integral to the Complaint plead sufficient fatdstias
element of a lack of probable caumed to infer maliceThe Complaint pleads Frost was only
indicted by aGrand Juryfor criminal mischief on two separate occasions, but the charges of assault
and harassment were no billed on both occasions. (ECF {12, 18.)Frost also pleads his
initial indictment for criminal mischief was dismissed without prejudicerga going to trial. Id.

9 16.) His reindictment was later downgraded to a disorderly persons offense and the trial
commenced without a juryld.) At the conclusion of th&tate’scase, Frostotion for acquittal
was granted becaubere was absolulg no evidence for the State to even proceed to trial. on
Clemente’s private citizens’ complaint against [] Frogt’ {125-26.)In addition, Frost pleads
that Judge English statéthis case was really about . . . Clemente’s retribution and revieog

. Frost because [Frost] received a judgment against [Clemente] in civil coupbdr
workmanship.” [d. 1 31.) Judge English also determined Clemente fabricated his story as to the
criminal allegations in the complaint for the sole purpoggetiing retribution and revenge against
Frost. (d. 132.) The “no billed” charges, dismissal of the first criminal complaint, acquittddeof
second mischief charge, and Judge Englistrsarks determining Clemente fabricated his story
as to the criminadllegations for the sole purpose of getting retribution and revenge are sufficient
at this stageo let Count Four against Clemente proceed.

The fact Frost was indicted twice by two sepafatend Juriess not disposive on the
lack of probable causesue; instead it is only presumptiv&alafarg 147 A.2d at 553Because
Frost provides sufficient facts at this stage to rebut that presumptionotimt @ust deny
Clemente’sMotion to Dismiss. Accordingly, Clemente’s Motion to Dismiss Frost’s malicious

prosecution claim against him (Count FoisrtDENIED .

10



B. Frost's Defamation Claim (CountFive) Against Clemente

Clemente argues Frost’'s defamation claim against him must be dismissed because there is
“no evidence whatsoever that [Clemente] made a false or untrue statement” and because he is
entitled to qualified privilege. (ECF No. 3 aB87) Frost argues that even if Clemente is entitled to
gualified privilege, such privilege mvercome because he has plead Clemente’s statements were
made with actuainalice. (ECF No. 10 at 10-11.)

In order to sustain a claim for defamatianplaintiff must pleadlefendant“(1) made a
false and defamatory statement concerning the plaintifEgq@municated the statement to a third
party, and (3) had a sufficient degree of fdlReed v. ScheffleR18 F. Supp. 3d 275, 281 (D.N.J.
2016)(citing Mangan v. CorpSynergies GrpInc. 834 F.Supp2d 199, 204 (D.N.J. 2011) (citing
Singer v. Beach Trading CB76 A.2d 885, 894N.J. Super. CtApp. Div. 2005)). “Whether a
statenent is defamatory dependsitscontentverifiability, and context.1d. (citing Lynch v. N.J.
Educ. Asso¢.735 A.2d 1129, 113€N.J. 1999)). To qualify as a defamatosgatement, the
statement must be able to be proven true or fadsécitation omitted).As such, satements of
opinion do not satisfy this requirement becatksgy “reflect a state of mind,” anttannot be
proved true or false Id. (citation omitted).

In general, a defamatoryasement'is one that subjects a plainti€f contempt or ridiculé&,
and ‘harms a persoga’reputation by lowering the community’s estimation of him or by deterring
others from wanting to associate or deal with hi@.D. v. Kenny15 A.3d 300, 310N.J. 2011)
(citations omitted). Whether words can reasonably be construed as defamatayyeistion of
law. Cibenko v. Worth Publishers, In&10 F.Supp. 761, 764 (D.N.J. 1982)ard v. Zelikovsky

643 A.2d 972, 978 (N.J. 1994).

11



Staements made in the course of a criminal investigation made to police aubjeat $0
an absolute privilegfom defamationDijkstra v. Westerink401 A.2d 1118, 1121 (N.J. Super.
Ct. App. Div. 1979). Instead,

a communication to a law enforcemeffiaer is generally held to

be qualified privilege if it is made in good faith for the purpose of

helping tobring a criminal to justice, and statements made to an

officer in the course of his investigation of a crime are privileged, at

least in the absermf a malicious motive.
Dijkstra, 401 A.2d at 1121. Qualified privilege “may be overcome only by a isigothat the
statements by defendant were made with actual maladegitation omitted). “To be absolutely
privileged as being made in a ‘judicialoceeding’a statement must be made ‘in the course’ of
such a proceedingld. (citations omitted)And theimmunity granted by suchualified privilege,
however, “does not cover publications made before commencement of the judicialpgtee
Id. (citations omitted).

Clementecontenddis original statements to the poliaporting the alleged September 19
incident are entitled to qualified privilege. While it is true that a communication to a law
enforcement officer is generally held goqualified privilegewhen made for the purpose of
bringinga criminal to justice, and statements made to an officer in the course ofdsgation
of a crime are privileged)ijkstra, 401 A.2d at 1121the ComplaintallegesClemente made the
statements with actual malickudge Englists findings, as alleged in the Complaint, support this
conclusion. (EF No. 19 32.) As such, Frost has plead sufficient factsstmw Clemente’s

statements were made with actual malice, which wowddcome qualified privilege. Accordingly,

Clemente’s Motion to Dismiss the defamation claim against hEMNIED .3

3 The Court notes Frost's opposition argu@emente’s Motion to Dismss should be denied
becausdt presentsnatters outside the pleading. (ECF No. 10 at 2-5.) The Court need not address

12



C. Section 1983 ClaimsNJCRA Claims, and Immunity as tothe Monmouth County
Prosecutors Office, Gramiccioni, and Competello

Frost brings claims under § 1983 fowiolation of his constitutionalrights, malicious
prosecution, an®lonell supervisonyiability claimsagainstthe Monmouth Countfrosecutds
Office. (SeeECF No. 1.) In addition, he brings a § 1988alicious prosecutionclaim against
GramiccioniandCompetellan their official and personalapacities(ld.) The Monmouth County
Prosecutds Office, Gramiccioni,and Competelloargue Frost’s claims againstthem in their
official capacitieshould balismissedvith prejudiceon thebasisof immunity. (ECFNo. 15at 7-
13.) Frostargues theyre not entitledto immunity becausehey have not proved thiactorsset
forth in Fitchik v. N.J. TransitRail Operations, Ing.873 F.2d 655, 659 (3dir. 1989).(ECFNo.
19at6-11.)

Section1983 providesn relevantpart:

Everypersonwho, undecolor of anystatute prdinance, regulation,

custom, ousagepf anyState. . .subjectsprcauseso be subgcted,

any citizen of the United Statesor other personwithin the

jurisdiction thereofto the deprivation of anyights, privileges, or

immunitiessecuredoy the Constitution andaws, shall beliable to

the party injuredin anactionat law, suitin equty, or other proper

proceedindor redress.
42U.S.C.8 1983. Thereforep stateaclaimunder § 1983, plaintiff mustallege:(1) theviolation
of a right securedby the Constitutionor laws of the United States,and (2)that the alleged
deprivationwascommittedor causedy a person amenaltie suit under 8§ 1983 arattingunder

color ofstatelaw. Westv. Atking 487U.S.42, 48 (1988)Piecknickv. Pennsylvania36 F.3d 1250,

1255-56 (3cCir. 1994).

this argumenbecausdé denied Clemente’s Motion without consideration ofrtiegters contested
by Frost.

13



The Court begingts analysiswith whether or not the Monmouth Couri@rosecutos
Office isanarmof the Sateandthereforeentitledto sovereignmmunity affordedby the Eleventh
Amendmentof the United StatesConstitution. The Eleventh Amendment provides thdthe
judicial power of theUnited Statesshall not be construetb extendto any suitin law or equity,
commencear prosecutedgainsione of theUnited Statesagainstcitizensof anotheistate,or by
citizensor subjects of any foreigstate.”U.S. Const. amendXI.

EleventhAmendmentmmunity appliesto agenciesgepartmentsandofficials of the State
“eventhough thestateis notnamedasa partyto theactionaslong asthestateis therealpartyin
interest.”Carter, 181 F.3cat 347 (quotatioromitted). The Third Circuit and courtsn this district
haveconsistetly heldthatcounty prosecutor’sffices enjoyimmunity from suitin federalcourt
whenactingin their law enforcementapacity.Beightlerv. Office of EssexCty. Prosecutor 342
F. App’'x 829, 832 (3cCir. 2009);Hyattv. Cty. of Passai¢340F. App'x 833, 836 (3cCir. 2009);
Kandil v. Yurkovi¢ No. 06-4701, 200AWWL 4547365, *3(D.N.J. Dec 18, 2007);Bandav.
Burlington Qy., No. 03-2045, 2008VL 2739718, *3(D.N.J. Sept 26, 2006)More specifically,
courts have found that the Monmouth CounBrosecutor’sOffice is an arm of the Sate and
thereforeentitled to sovereignimmunity andnot a persoramenableo suit under § 1983See
Colemanv. SnowdenNo. 15-4270, 201TVL 3783704,at *4 (D.N.J. Aug. 31, 2017)Burke v.
MonmouthCty. Prosecutors Office, No. 10-4796, 2010WL 1485470,at *2 (D.N.J. Apr. 19,
2011);Loganv. Stateof NewJerseyNo. 09-1528, 2010VL 572127at*3 (D.N.J.Feb.17, 2010).
The Stateis thereal partyin interestin asuit against groseutor’soffice suchasthe Monmouth
County Prosecutor'©ffice becausdhe payment of any judgmeatising out of this suit would
comefrom the Satetreasury, and the Monmouth County ProsecufOffice actsasa Sateentity

whenperformingits prosecutdal functionsin thatit is subjectto thedirectionand supervision of

14



the Attorney Generalof New JerseyN.J.S.A. § 52:17-106BANrightv. State 778 A.2d 443, 464
(N.J.2001).

The conductallegedin the Complaint—presentingchargesagainstrFrostto two separate
GrandJuriesand then prosecuting tlasethroughto trial on oneoccasior—solely involves the
“ classiclaw enforcementind investigative functiorfer which [county prosecutors’ fites] are
chiefly responsible,asopposedo administratie-type functions.Burke, 2011WL 1485470at
*3 (quotingBeightler, 342 F. App’x at 832).Becauséhe Monmouth CountfProsecutor’ ©ffice
is anarmof the Sateandentitledto Eleventh Amendment immunityt,is not a“person” subject
to suit under 8§ 1983Will v. Mich. Dep't of StatePolice, 491U.S.58, 66—67, 70-71, 108. Ct.
2304, 105 L.Ed.2d 45 (1989) (finding that § 1983 did not interadbrogateEleventhAmendment
or commoriaw immunities,and holdinghat“neitherastatenor its officials actingin their official
capacitiesare ‘persons’ underSection 1983”). Accordingly, Monmouth CountfProsecutor’s
Motion to Dismissall claimsagainstis GRANTED on sovereign immunity grounds.

The Courtwill now addressmmunity asto GramiccioniandCompetelloin their official
and personatapacitiesinder § 1983. Absoluienmunity barsmaliciousprosecutiorclaimsunder
§ 1983in both a prosecutor’sfficial andpersonakapacity.Langfordv. GloucesterTwp.Police
Dep't, N0.16-1023, 2016NL 7130912at*3 (D.N.J.Dec.7, 2016). “Astateprosecutingattorney
is alsoabsolutelyimmunefrom acivil suitfor damagesinderSection1983for actionstakenin
the scope of his or h@rosecutoriaduties, includingnitiating a prosecution angresentig the
states cas€’ Burke 2011WL 1485470at *3 (citing Imblerv. Pachtman424U.S.409, 430-31
(1976);Buckleyv. Fitzsimmons509U.S. 259, 273 (1993[[A]cts undertaken by a prosecuiar
preparingfor theinitiation of judicial proceedings dior trial, andwhich occurin the course of his

role asanadvocatdor the State areentitledto the protectionsof absolute immunity.”))While “a
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suit may be brought against a prosecutoher individualcapacity,absolutammunity may still
applyif ‘the official seeking absolutemmunity [shows] thatsuchimmunity is justified for the
functionin question.” Langford 2016 WL 7130912.at *3 (quotingYarris v. Cty. of Del., 465
F.3d 129, 136 (3&ir. 2006).

TheThird Circuit hasfound county prosecutoeseactingasarmsof the Sateandentitled
to absoluteimmunity when performing classiclaw enforcementand investigative functions.
Woodyardv. Cty. of Essex 514 F. App’'x 177, 182 (3&€ir. 2013).“The decisionto initiate a
prosecutions at the core of a prosecutor’s judiciaiole.” Kulwicki v. Dawson 969 F.2d 1454,
1463 (3dCir. 1992). Indeed;[a] prosecutoris absolutelyimmunewhen makingthis decision,
evenwhereheactswithout a goodaith beliefthatany wrongdoing hasccured.” Id.

Here, the conduct complained of involv&ramiccioniand Competellopresentingthe
allegedfalse chargedo the GrandJuriesand prosecuting thease againstFrostafter the Grand
Jury returnedan indictment. Therefore,Gramiccioniand Competelloare not amerable to suit
under 8§ 1983 eithertheir personal opfficial capacity

Frost contends thatGramiccioni and Competello should not beentitled to absolute
prosecutoriaimmunity becausehey failed to presentexculpatory evidence the Grand Jury.
(ECFNo. 19at10-11.) This argumetidils. SeeUnited Statess. Williams, 504U.S.36, 51 (1992);
Yarris, 465 F.3dat 137.“It is well settledthat prosecutorareentitledto absolutammunity from
claims basedon their failure to disclose exculpatorgvidence,so long as they did so while
functioning in their prosecutorialcapacity.. . . [T]he ‘deliberate withholding of exculpatory
information’ is includedwithin the ‘legitimate exerciseof prosecutorialdiscretion.” Yarris, 465
F.3dat 137 (quotingimbler, 424 U.S. at 431-32 n.34). Prosecutorare absolutelyimmunefor

decisiongo withhold exculpatoryevidenceboth during presentmetd the GrandJury andn the
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context ofpretrial proceedingsWilliams 504U.S. at 51; Yarris, 465 F.3dat 137 (finding $ate
prosecutors‘absolutely immune from claims based on allegations that thejintentionally
concealed’ exculpatory evidence prioto trial”). As such, to the extentFrost's malicious
prosection claim (Count Four)wasbrought pursuarto 8 1983it is DISMISSED.

To theextentFrostcontends the Monmouth Courfyosecutor’ ffice, Gramiccioni,or
Competelloareliable under § 1983 for supervisoliability in prosecuting-rostin CountThree
suchclaimis alsowithoutmerit. Supervisoryprosecutorareequallyentitledto absolutammunity
asthoseprosecutorgonducting the proceedinggan deKampv. Goldstein 129S. Ct. 855, 861—
64 (2009). Accordinly, the Monmouth County Prosecutor'©ffice, Gramiccioni, and
Competellés Motion to DismissCountThreeis GRANTED.

Lastly, like 8 1983, theNJCRA createsa causeof actionagainst a “persoactingunder
color oflaw.” N.JS.A. 8§ 10:6-2.In this context,“person” likewise does noextendto the Sate
itself or Sateagencie®r officials in their official capacity.Laganq 769F.3dat856(“New Jersey
district courtshaveinterpretedthe NJCRA as havingincorporatedhe SupremeCourt’s decision
in Will that, for purposes of § 1983tatesandstateofficials actingin their official capacityare
not amenabléeo suit.”); seealso Didiano v. Balicki, 488 F. App’x 634, 637-39 (3@ir. 2012)
(interpretingthe definition of “person”in N.JS.A § 1:1-2). IndeedNJCRA was modeledafter
§ 1983 and hakeeninterpretedanalogouslyTraftonv. City of Woodbury 799F. Supp. 2d 417,
443 (D.N.J.2011).As such Frost'sNJCRA claims (CountOne)are DISMISSED for the same
reasongarticulatedabove. Accordingly, the Monmouth CourRyosecutor'©ffice, Gramiccionj
and Competello’sMotion to Dismiss Count’'sOne, Two, and Threeagainstall three of themis
GRANTED with prejudice. Their Motion to Dismiss Count Four,the malicious prosecution

claim, to the extentit wasraisedunder § 1983s also GRANTED with prejudice asto the
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Monmouth County Prosecutor@ffice, Gramiccionj and Competello Becausethe Monmouth
County Prosecutor'®ffice, Gramiccioni,andCompetelloareentitledto prosecutorialmmunity
astoall 8 1983 andNJCRA the Courtdeclinesto furtheraddresshemeritsof thoseclaimsagainst
them.

D. Common Law Malicious Prosecution and Immunity

The Courtwill alsoaddresg$-rost’smaliciousprosecutiorclaim undercommonlaw, since
the Complaint does nspecily if it wasbeingpleadunder § 1983 acommonlaw. TheNewJasey
Tort ClaimsAct (“NJTCA”) providesA publicentityis notliable for theactsor omissions of a
public employee constitutingaime,actualfraud,actualmalice,or willful misconduct.” N.J.S.A.
§ 59:2-10. Under the N'CA, “willful misconduct”is the “commissionof a forbidderact with
actualknowledgethattheactis forbidden.”Strobyv. EggHarbor Twp, 754F. Supp.2d 716, 722
(D.N.J. 2010). Becausethe Monmouth CountyProsecutor’sOffice is a “public entity,” see
N.J.S.A. 8 59:1-3 (recognizing that “pubdictity” includeshe Stateandany county, municipality
and public authorityin the State),it cannotbe held liable for the willful misconduct ofits
employeesSeeg.g, Mermanv. City of Camden824F. Supp. 2d 581, 59D.N.J.2010) (holding
that theNJTCA precludedplaintiff from assertingexcessivdorce andassauliandbatteryclaims
against the defendawity, becausehe claims were premisedon intentional conduct of police
officers); Trafton, 799 F. Sump. 2d at 444 (concludingthat the NJTCA barredplaintiff from
assertingfalse arrestand excessiveforce claims againstdefendantcity, becauseclaims were
premisedon thewillful misconduct of a policefficer).

The Complaintallegesthat Gramiccioniand Competello“committedthe acts. . . with
malicein anattemptto commitmaliciousprosecutioragainst . . Frost.”(ECFNo. 1, CounfThree

1 6.) Becausd-rost’s maliciousprosecutiorclaimis premisedon the intentionalvillful conduct
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of Gramiccioni and Competellg the Monmouth CountyProsecutor’'sOffice is immune from

liability for official capacityclaims underNew Jerseylaw. SeeN.J.S.A. § 59:2—-10Grahamv.

Carini, No. 09-4501, 201WWL 1639998at*4 (D.N.J.May 2, 2011) (holdinghatthe defendant
city “cannot be heldiable on the . . malicious prosecutiorlaims”becausé‘actualmalice’is an

elementof a maliciousprosecutiorclaim” and N.J.S.A. 8 59:2—-10 provideasmunity to public

entitiesfor the actsof a public employee constitutiragtual malice or willful misconduct)citing

Brunsonv. Affinity Fed. Credit Union, 199N.J. 381, 393 (2009))Stolinskiv. Pennypackemo.

07-3174, 2008VL 5136945at*6 (D.N.J.Dec.4, 2008) (holding thathe defendanstatepolice

departmentvasimmunefrom liability under 859:2-10becauselaintiff’ s maliciousprosecution
claim was premisedupon allegationsof willful andmaliciousconduct by fouindividual state
police officers). Accordingly, Frost's commonlaw malicious prosecutiorclaim against the
Monmouth County Prosecutortdfice is DISMISSED with prejudice.

However,the NJTCA does noimmunizea public employeéor conduct that constitutes
actualmalice.N.JS.A. 8§ 59:3-14. Becausea maliciousprosecutiorclaim requiresa showing of
actualmalice,. . .immunity does not bar theommonlaw maliciousprosecutiortlaim.” Langford
2016 WL 7130912 at *3. Regardlesskrost'scommonlaw maliciousprosecutiorclaim against
Gramicgoni andCompetelldfails on themerits.

In New Jerseyacommonlaw claimfor maliciousprosecution requiresmaintiff to plead
“(1) that the criminal action was instituted by the defendants against the pld#jtiffiat is was
actuaed by malice, (3) that there was an absence of probable cause for the proceeding, and (4) that
it was terminated favorably to the plaintifEpperson 862 A.2d at 116Qcitation omitted). All
elements must be plead “or the claim must fadl.”(citationsomitted).A Grand Jury indictment

createprimafacieevidence of probableauseo prosecuteéhatcanberebuttedonly by “evidence
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thatthe presentmenivas procuredby fraud, perjury or other corrupheans.”Milburn v. City of
York 612F. App’x 119, 123 (3cCir. 2015)(citationsomitted).

Frost has failed to provide anyfactual allegationsthat suggestGramiccioni and
Competellodid nothaveprobablecauseo seekanindictment against him dhattheyactedwith
malice. Here, Frost was indicted by two Grand drries, which createsprima facie evidence of
probablecauseUnlike with ClementeFrosthasfailed to rebutthis primafaciewith evidence that
thepresentmenaisto GramiccioniandCompetellovasprocured byraudor perjury.Frostfails to
point to any evidenceindicating Gramiccioni and Competellowere aware that Competello
fabricatedhis story or sought revengéom Frost because Frost received a judgment against
Clemente in civil court. Fst also fails to point to any evidence indicating @eamiccioniand
Competellowereawarethat the amount controversyfor the criminal mischiefchargewasless
than $500 beyondhereconclusoryallegations(ECFNo. 1 T 23.)

Further, as to the third element of malicious prosecutiontkat Gramiccioni and
Competelloactedmaliciously—the Complaints devoid of anyfactssuggesting or demonstrating
malice. All of Frost’s allegationsagainstGramiccioni and Competelloare legal conclusions
without anyfactualsupport andecitationsof theelementof maliciousprosecutionSeerwombly
550 U.S.at 555 (finding the “obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’
requires more than labels and conclusions, and a formulaic recitation of the elefraerdsse of
action will not do”). A court is “not bound to accept as true a legal conclusionexdasha factual

allegation.”Papasan 478 U.S. at 286Accordingly, Gramiccioniand Competello’sMotion for
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Judgmenbn the Pleadings pursuattt FederalRule of Civil Procedure 12(c@sto the common
law maliciousprosecutiorclaim (Count Fourjs GRANTE D without prejudice.*
IV. CONCLUSION

For the reasons set forth abo@emente’sMotion to Dismiss IDENIED in its entirety
The Monmouth County Prosecutor’s Office, Competello, and Gramiccioni’'s Motiddismiss
for lack of jurisdiction and for Judgment on the Pleadilg<GRANTED in its entirety.
Specifically, all claims against the Monmouth County Prosecutor’s OfficBI&ISSED with
prejudice on immunity grounds.All claims againstCompetello and @miccioni besides
common law malicious prosecution (Count Four) RI8SMISSED with prejudice on immunity
grounds.The common law malicious prosecution claim aga@empetello and Gramicciomns

DISMISSED without prejudice.

Date: March?26, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE

4 The Court notes Frost’'s opposition argued the Monmouth County Prosecutor's Office,
Gramiccioni,andCompetello’sMotion for Judgement on the Pleadirgi®uld be denied since it
presented matters outside the pleading. (ECF No. 1%3tSpecifically, he argues the June 30,
2016 Trial Transcript incorporating Judge English’s decision granting Frost’s motioidonent

of acquittal is not integral to or explicitly relied upon in the Complaint. The Cosagckes. The
Complaint explicitly referencegortions of Judge English’s decision and therefore relies on it.
(ECF No. 11125-33.) Therefore, the Court will not dismiss their motion for use of the transcript.
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