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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

PRISTEC REFINING TECHNOLOGIES USA, )
LLC, et al., g Civil Action No:
) 17-cv-4437 (PGS)(LHG)
Plaintiff, )
V. ; MEMORANDUM
) AND
PRISTEC AG, et al., ) ORDER
)
Defendants. )
)
)

This matter comes before the Court by Defendants Pristec AG (“PAG”) and Pristec
America, Inc. (“PRISTEC AMERICA”) for a motion to dismiss the Complaint of Plaintiffs Pristec
Refining Technologies USA, LLQ"Pristec Refining”), Ead Refining USA, LLC (“Earle
Refining”), Earle Oil Investments, LLC (“EarleilQ, and T.J. Earle for lack of subject matter
jurisdiction pursuant to Fed. RA\CiP. 12(b)(1) (“Rule 12(b)(1)")ack of personal jurisdiction as
to Pristec AG to Fed. R. Civ. P. 12(b)(2) (“Rdl2(b)(2)"), and for failure to state a claim upon
which relief can be granted pursuant to Fed. R. Civ. P. 12(b)(6) (“Rule 12(b)X6¥D¢cket
Entry (“D.E. 29).

l.

On June 16, 2017, Plaintiffs initiated this doyt filing a Complaint in this Court against
Defendants PAG and Pristec AmericaeéDocket Entry (“D.E.”) 1.) Within two weeks of filing
of the Complaint, Plaintiffs filed an Order 8how Cause for Preliminary Injunction against all

the Defendants pursuant to Fed. R..@&. 65, moving before the Courtter alia, to preliminarily
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enjoin and compel the Defendarb specifically perform theiobligations under an Operating
Agreement dated September 14, 208&8eD.E. 5.)

Most of the Plaintiffs are domiciled in Nedersey. Plaintiff Earle Oil is a New Jersey
limited liability company with its principal placgf business in Wall, New Jersey. The members
of Plaintiff Earle Oil include, T.J. Earle, W.oRert Earle, Il and Michael G. Earle (collectively,
the “Earle Brothers”). Each of the Earle Brathare domiciled in the State of New Jers&eq
Complaint (*Compl.”) at { 5-6.)

Plaintiff Pristec Refining is a Delaware limited liability company with its principal place
of business Wall, New Jersey. The members of RrR&dining include, Steven R. Hays (“Hays”),
Walter Gil de Rubio (“@ de Rubio”), and Plaitiff Earle Refining. [d. at {{ 8-9.) Hays is an
individual domiciled in tle State of Texas, and Gil de Rubi@rsindividual domiciled in the State
of New Jersey.Id. at 71 9-11.)

Plaintiff Earle Refining is a New Jersey limdtéability company withits principal place
of business in Wall, New Jersey, as well. Tilembers of Earle Refining include, WRE Family
2016 Trust, TIE Family 2016 Trust, and MGE Har2016 Trust. The trustee and beneficiaries
of which are the Earle Brothersd(at 1 12-13.)

Defendant PAG is a joint stock companyanized and existing under the laws of the
Republic of Austria, with its principgdlace of business in Vienna, Austritd.(at I 16);see also
Declaration of Joseph M. Laura (“lea Decl.”) at § 2; D.E. 35.)

Prior to February 8, 2017, PAG and Innovat@ide Technologies each owned 50% of
the shares of Pristec America. At that time, Pristec America was organized under the laws of the
State of Nevada. However, all of its business we@ducted from the home office of Joseph Laura,

the United States managing director. Mrutaresides in Springfield, New Jersey.



On February 8, 2017, PAG acquired all of thestanding shares of Innovative Crude and
Pristec American became a wholly owned subsidiary of PAG.

At about that time, Pristec America coranced its operations in Austria.

The relationship between Plaintiffs and Defamdastarted in 2015 when the Earle Brothers
met with Mr. Joseph Laura of Pristec Amariand a member of the Supervisory Board of
Defendant PAG, to discuss a potential joint business venture. The joint business venture consisted
of commercializing an innovatiwal-refining technology. (Compht 11 2, 25-26.) In furtherance
of this joint venture, the partiexecuted definitive agreements torfoa joint venture entity called
Pristec Northeast, LLC (“PNE")Id. at § 29.) The complaintlages that during 2015, Earle
Brothers met with Laura in Nedersey approximately ten timesdiscuss a business relationship
with Pristec America. Further, there areuntless telephone conferences and e-mails between
Earle Brothers and Mr. Laura of Pristec America.

Plaintiffs allege that Defedants have failed to perform under the Operating Agreement
and a License Agreement by failing to deliver slgetems, equipment and technology to Plaintiff
Pristec Refining, including any spedcdtions or designs for the moes| or for the activators that
are to operate inside of the moduldd. &t 1 98-99.) On September 14, 2016, Pristec Refining
and Pristec America entered a license agreement entitled Equipment Sales Agreement and
Exclusive Intellectual Property License AgreemerRursuant to said Agreement, Defendant
Pristec America aged to sell equipment and sublicertke technology to Plaintiff Pristec
Refining. (d. at § 82.)

.
Pursuant to the Federal Rules of Civil Pado®, Rule 12(b)(1), a claim can be dismissed

for lack of jurisdiction over the subject matter.igmotion to dismiss may be asserted at any time



in a caseln re Kaiser Group Int’l, Inc, 399 F.3d 558, 565 (3d Cir. 2005). In a motion to dismiss
based on subject matter jgaliction, “the standard . . . is munfore demanding [than the standard
under 12(b)(6)]. “If the court determines at any time that it lacks subject-matter jurisdiction, the
court must dismiss the action.” Fed. R. Civ.12(h)(3). “When subjectatter jurisdiction is
challenged under Rule 12(b)(dhe plaintiff must bear the burden of persuasiokl&dges v.
United States404 F.3d 744, 750 (3d Cir. 2005).

If the defendant’s attack is facial, the court may take all allegations in the complaint as true
and “may dismiss the complaint only if it appears teertainty that the plaintiff will not be able
to assert a colorable claim sxiibject matter jurisdiction.Liu v. Gonzales2007 U.S. Dist. LEXIS
74611, at *7 (D.N.J. Oct. 5, 2007). The standardegfew differs substgially from that under
Rule 12(b)(6), however, when the challengefastual. Then, therés no presumption of
truthfulness to a plaintiff's claims in the complailRLR Invs., LLC v. Town of Kearnyo. 06-
cv-4257, 2007 U.S. Dist. LEXIS 44703, at *8 (DIJNJune 20, 2007) (citations omitted).

Thus, the Court may consider conflicting eande so that the court can decide factual
issues that may bean its jurisdiction.Id. Furthermore, “[w]hen resolving a factual challenge,
the court may consult materials outside the ptegs] and the burden pfoving jurisdiction rests
with the plaintiff.” Med. Soc”y of N.J. v. Herrl91 F. Supp. 2d 574, 578.(iDJ. 2002) (see also
Gould Elecs. Inc. v. U.S5220 F.3d 169, 176 (3d Cir. 2000)). Hoxee “[w]here an attack on
jurisdiction implicates the merits pfaintiff’s [Flederal cause of fion, the districtourt’s role in
judging the facts may be more limited®LR Invs., LLC2007 U.S. Dist. LEXIS 44703, at *9

(internal citations omitted).



[1.

The principal federal statute governingaetsity jurisdiction, 28U.S.C. 81332, gives
federal district courts original jurisdiction of all civil actions ‘between ... citizens of different
States' where the amount in controversy exceeds $75060dIn Prop. Co. v. Roch&46 U.S.

81, 89 (2005).

For over two hundred years, the statuts baen understood as requiring “complete
diversity between all plaintiffs and all defendantd."This means that, unless there is some other
basis for jurisdiction, “no plaintiff [may] beatizen of the same state as any defend&arhbelli
Fireworks Mfg. Co. v. Wood92 F.3d 412, 419 (3d Cir. 2010).

“Most rules of citizenship are well established. A natural person is deemed to be a citizen
of the state where he is domiciled. A corpamatis a citizen both of the state where it is
incorporated and of the state where it has its principal place of busihéssBut unlike
corporations, unincorporatedsociations such as partnerships fast considered ‘citizens' as that
term is used in the diversity statut&wiger v. Allegheny Energy, In&40 F.3d 179, 182 (3d Cir.
2008). Instead, “the citizenship of partnershigsd other unincorporated associations is
determined by the citizenship of [their] partners or membé&amibelli, 592 F.3d at 420. ‘fie
citizenship of an LLC is determindxy the citizenship of its members$d. For complete diversity
to exist, all ofthe LLC's members “must be diveifsem all parties on the opposing si@wiger
v. Allegheny Energy, Inc540 F.3d 179, 185 (3d Cir. 2008).

The requirement that @laintiff plead the basis for fedénarisdiction appears in Federal
Rule of Civil Procedure 8(a)(1), whiatequires the complaint to provide “a short and plain

statement of the grounds for the court's sdiGtion.” Beyond stating that the jurisdictional



allegations should be “short and plain,” the Raibes not specify the level of detail required to
adequately plead the “grouridsr federal jurisdiction.

Defendants assert that this Court lacks estthyatter jurisdiction over this case because
there is no diversity heveen the parties.SgeeDef.’s Br. at 9; D.E. 30.) Cfendants note that
three of the Plaintiffs, Earle Oil, Earle fReng, and Pristec Refining are limited liability
companies. That is, their citizenship igedenined by the citizenship of its membefambelli,
592 F.3d at 420.

Plaintiff Earle Oil -- all of its members—MiT.J. Earle, Mr. Robert Earle and Mr. Mike
Earle (i.e., the Earle Brothers)—are doited in the State of New Jerse$seeCompl at 1 5-6.)

Plaintiff Earle Refining -- i member of Plaintiff PristeRefining, it consists of three
trusts—(i) the TIE Family 2016 Trust, (ii) the \ERamily 2016 Trust, and (iii) the MGE Family
2016 Trust. $eeCompl. at I 13.) The trustees and bemafies of the aforementioned trusts are
all domiciled in the State of New Jerselgl. @t 11 6, 13.) As such, Plaiffi Earle Refining is also
a citizen of the State of New Jersey.

Plaintiff Pristec Refining -- is a Delaware limited liability company whose principal place
of business is located in Wall, New Jersey. T@mnbers of Pristec Refining include Steven R.
Hays (“Hays”), Walter Gil de Rubio (“Gil dBubio”), and Plaintf Earle Refining. (d. at 71 8-9.)
Hays is an individual domiciled in the State okd@e, and Gil de Rubio is an individual domiciled
in the State of New Jerseyd(at 11 9-11.)

In summary, citizenship of all of the PIl#ffs include, the Statef New Jersey and the
State of Texas. Defendants het contend that Pristec Amerisadomiciled in New Jersey.

Pristec America is a corporation which is deento be a citizen of both the state where it

is incorporated (Nevada) and the state whthas its principal place of businegambelli,592



F.3d at 419; 28 U.S.C. 8§ 1332(c).€Tprincipal place of business of a corporation is “the place
where a corporation’s officers direct, contralnd coordinate the gooration’s activities,”
generally characterizeab the “nerve center” of the corporatiétertz Corp. v. Friend559 U.S.
77, 92-93 (2010). Here, Defendant Pasfenerica alleges that itsipcipal place of business is
the State of New Jersey because its sole gaidloyee is Mr. Lauravho conducted all of the
business of Pristec America from his home imif8gield, New Jersey. Such activity included
conducting meetings with directors teleconference from his office New Jersey, and all of the
activities with Plaintiff. (d. at 10-11.)

On the other hand, Plaintiffs assert that gpal place of businessannot be the State of
New Jersey because—(i) Defendant Pristec Araen@s not procured a tiicate of authority
from the Secretary of State of New Jersey tosaahbusiness in New Jersey pursuant to N.J.S.A.
8 14A:13-3(1) ¢eePl.’s Br. at 6-7; D.E. 43)ji) holding board meetingsa the State of New Jersey
does not satisfy thidertztest of a “nerve center” for purposafsestablishing a pmcipal place of
businesslif. at 7-8); and (iii) Pristec America’s headgeas is not located in the State of New
Jersey because defendant PA€uired Innovative Crude Techngles’ interests in Defendant
Pristec America; and all of the “ner center” functions occur in Aug. As such, Plaintiffs assert
that Defendant PAG, which is located in Aisst now “directs, combls, and coordinates”
Defendant Pristec America’s actieis from Vienna, and did so e time this action commenced
in June 2017.

Here, for this Court to have subject matter jurisdiction over this case, Plaintiffs have the
burden to first satisfy diversity jisdiction pursuant to 28 U.S.C. § 138&dges404 F.3d at 750.
“For complete diversity to exist, all of therlited liability companies ‘must be diverse from all

parties on the opposing side.Ll’incoln Ben. Life Co. v. AEI Life et a800 F.3d 99, 105 (3d Cir.



2015). There is a factual issue as to whethapbbefendant Pristec Amea had a ‘nerve center’

in the State of New Jersey or Austria at time this action commenced on June 16, 2017. Establishing
the ‘nerve center’ for Defendant Pristec Americarifical to the inquiry of determining whether

or not this Court has subjentatter jurisdiction over this cas®cause such an inquiry would
dictate whether or not theredssersity between the parties.

The Third Circuit inGothanoted that in determining a motion under Rule 12(b)(1) for lack
of subject matter jurisdiction, theourt is not confined to thallegations in the plaintiff's
complaint, but instead could consider affidavits, depositions, and testimony to resolve factual
issues bearing on jurisdictio@otha v. U.S.115 F.3d 176, 179 (3d Cir. 1997). Generally, a trial
court is free to weigh evidence beyond the Pitfistallegations because its power to hear a case
is at issue in a fagél 12(b)(1) motion. Nortensen v. First Fed. Sav. & Loan Ass'5849 F.2d
884, 891-92 (3d Cir. 1977).

The Third Circuit has held that “[jJurisdional finding of genuinelydisputed facts is

inappropriate when the jurisdictional issue aubstantive issues are so intertwined that the
guestion of jurisdiction is dependent on the resotutf factual issues gug to the merits of an
action.” Davis v. Wells Fargo824 F.3d 333, 348 (3d. Cir. 2016j)ting Sun Valley Gasoline, Inc.
v. Ernst Enters., Inc711 F.2d 138, 139 (9th Cir. 1983). Undarle 12(b)(1), the plaintiff must
prove the court has subject matjarisdiction, and the defendant is allowed to attack the
allegations in the complaint and submit contrary ena# in its effort to show that the court lacks
jurisdiction. Id. at 349 Mortensen v. First Federal Sav. And Loan As§#9 F.2d 884, 891 (3d
Cir. 1977)).

Plaintiff's chief argument is that Pristec Anica is not headquartered in New Jersey and

it has no nerve center of operations here. Thisraeguti lacks merit because of the following facts:



1). Mr. Laura’s interests in Defendant ReisAmerica were principally located in New
Jersey until February, 2017;

2) Mr. Laura affirms that all of PristeAmerica’s business occurred from his New
Jersey office;

3) The complaint supports Mr. Laurat®ntention because it alleges “countless
telephone conferences and e-mba$ween Laura and Earle Bnets (Complaint  26);

4) There are agreements between &igimerica and the Earle parties emanating
from New Jersey. These agreements vearexuted in 2018Complaint  27);

5) In December, 2015 — January, 2016, a joint venture agreement was executed where
Pristec America was a pgrtComplaint 11 29, 30);

Accordingly, in light of the factual ises, Pristec America was conducting its business
activities in New Jersey into the wintef this year. One analogous cas&rand Union v. H.E.
Lockhart Mgmt316 F. 3d 408 (3d Cir. 2003). Grand Union the supermarket maintained some
corporate allegations by filing artéicate for authorization to diousiness, and paying its franchise
tax to the government of the Virgin Islands. However, at the time that the lawsuit was filed, the
Grand Union had no sales in theryin Islands for two years,nd it did not own or rent any
premises for six years. In determining whetleisdiction existed in the Virgin Islands, Judge
Rendell concluded that Grand W@nihad no recent business activitighin the Virgin Islands, and
accordingly, its principal place of business was not located there. Applying the same standard, the
opposite result occurs here. ResAmerica conducted business atithg in New Jersey at least
until February, 2017, and there are agreements négpbtia Pristec America’s behalf here at least
until that time (which is far different from the two or six year lapse in operations as the Third

Circuit found in Grand Union). The princgblace of business for Pristec America was New



Jersey until February, 2017. Thewht transfer of business from New Jersey to Austria several
months before suit is filed is netfficient to overcome all of the business activities before that
date. This business activity demonstrates that the principle place of business at the proximate time
of filing the complaint was New Jersey.
ORDER

This matter having come before the Caanrta motion to dismiss by Defendant, Pristec
America, Inc.; and the Court Yiag reviewed the submissionstbie parties and having heard
oral argument;

For the reasons set forth above;

IT IS on this 19th day of October, 2017;

ORDERED a motion to dismiss the Cdaipt of Plaintiffs Pristec Refining
Technologies USA, LLC (“Pristec Refining'ftarle Refining USA, LIC (“Earle Refining”),
Earle Oil Investments, LLC (“Earle Oil”), andJI.Earle for lack of subject matter jurisdiction
pursuant to Fed. R. Civ. P. 12(b) (1pgmanted (ECF No. 29); and it is further

ORDERED that the motion to dismiss for laafkpersonal jurisdiction as to Pristec AG to
pursuant to Fed. R. Civ. P. 12(b)(2) is derasdnoot (ECF No. 29); and it is further

ORDERED that the Order to Show Cay&CF No. 5) is denied as moot.

s/Peter G. Sheridan
PETERG. SHERIDAN, U.S.D.J.
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