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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CITY OFASBURY PARK,
Plaintiff,
Civ.A. No. 17-5059BRM-LHG
V.

STARINSURANCE COMPANY and :
JOHNDOESCORPORATION(1-10), : OPINION

Defendant.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis: (1) Plaintiff City of AsburyPark’s(“Asbury Park” or the“City” )
Motion for SummaryJudgmentor DeclaratoryJudgmentnd (2) DefendantStar Insurance
Company’s(“Star”) Motion for SummaryJudgment on th@riority of Recoveryof Lien
Proceedpursuanto FederalRule ofCivil Procedure 5§ ECFNos. 17, 18.Both motionsare
opposedHaving reviewedthe submissiongled in connectionwith the mations and having
head oral argumenton July 17, 2018, yrsuan to FederalRule of Civil Procedure 78jafor
thereasonsetforth belowandfor goodcauseshown, AsburyPark’smotionis DENIED and
Star’smotionis GRANTED.

l. BACKGROUND

For the purposesf competing motiongor summaryjudgment,“the court construes
factsanddrawsinferencesn favor of theparty againstwhom themotion under consideration
is made.”Pichlerv. UNITE, 542 F.3d 380, 38@d Cir. 2008) (quotationsmitted).This Court

will notweigh the evidenceor makecredibility determinationss “thesetasksareleft for the
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factfinder.” PetruzZzis IGA Supermarkets. Darling-Delaware Cq.998 F.2d 1224, 123@3d
Cir. 1993).

This casearisesfrom the publicentity excesdiability insurancepolicy, humberCP
0513638(“Star Policy”) for the period~ebruaryl5, 201010 Februaryl5, 2011jssuedby Star
to AsburyPark (ECFNo. 18-1at{11, 3.} In theStarPolicy, Staragreel to indemnify theCity
in theeventtheCity is liable, under theNorkers’ Compensatio\ct, for damage®n account
of bodily injury suffered by an employeeof the City in excessof the City’s selfinsured
retentionof $400,000.00.1d. at | 3.¥ Thepolicy provides th€ity will retain asaself-insured
retention:

1. that amountstatedin the Policy Declarationg$400,000.00],
and

2. all interestcosts, which interestshall not reduce theself
insured retentiorand

3. all costsand expensef any andall investigation,defense,
negotiationandsettlementand

4. all IntermediateReinsurance.

(Id. at  4.) The Star Policy also states in the event ofany paymentby Star, “Star will be

subrogatedo all of the City’s rights of recoveryfor thatloss,andthe City will executeand

1“The Insureragreego indemnify the Insuretbr Lossin Excesf theSelf-InsuredRetention,
which Lossis sustainedy the Insuredbecauseof liability imposed upon the Insured . by
theWorkers’CompensatioAct . . .for damagesnaccount oBodily Injury . . . which Bodily
Injury . . .is. . . aresultof anOccurrence . .sufferedby an Employeeof the Insured.(ECF
No. 18-1at 3.)

2 “The NamedInsuredshall retain,as a seltinsured retentionper occurrenceand asrespects
combinednsureddamagesndinsuredallocatedcostsandexpense®f investigation defense,
negotiationand settlementapplicableto suchdamagesthe sum . . . $400,00@r Workers’

Compensation. . . The company’slimit of liability, . . . shall apply solely in excessof the

Namedinsured’sself-insured retention.{ECFNo. 18-1at{ 3.)



deliverinstrumentsandpapersanddowhateverelseis necessaryo securethose rights.” If. at
177

On January20, 2011, JohrFazio (“Fazio”), an employeeof the AsburyPak Fire
Department“suffered life-threateningnjuries while fighting a fire.” (ECF No. 1-2 at | 8.)
Following aworkmen’scompensatioactionby Fazio,andpursuanto thepolicy, theCity paid
$400,000.00 selfinsured retention limit, and Star paid $2,607,227.50in workmen’s
compensation benefits, which, pursudat N.J.S.A. 8§ 34:15-40createda lien totaling
$3,007,227.50.14. at 11 9-11 (citing N.J.S.A. § 34:15-40(bjentiting employersto be
reimbursedfor workmen’s compensatiorpaymentsby placing liens againstany third-party
recoverypaidto theemployee).)

On December28, 2012,Faziofiled suit againsta third party relatedto the injuries
sufferedonJanuaryl0, 2011andtheCity andStarassertec workmen’s compensatidien in
orderto preserveaheirreimbursementghts.(ECFNo. 1-2at112-13 €iting Faziov. Jackson
LandKovitz,LLC, etal., Dkt. No. Mon-L-37-13).) Faziosettledfor $2,700,000.0@ndagreed
to setaside$935,968.25n partial satisfactionof all liens held by the City and Star.(ECFNo.
1-2atf114-15.)The $935,968.2%s beingheldin escrowby workmen’scompensatiodefense
counsel until otherwistdirectedby the City or Staror orderedby the Court.” (d. at  18.)

Starseekgo recovertheentireamount beindpeldin escrow,but theCity arguest “has

subrogatiorrightsarisingout ofits payment ofts self-insuredretentionof $400,000.0@&ndis

3“In theeventof anypaymentunderthis Insurancesontract the Insureshallbe subrogatetb
all of the Insured’sights of recoverythereforagainstany person ororganizatio, and the
Insuredand the Service Companyshall executeand deliver instrumentsand papersand do
whateverelseis necessaryo securesuchrights.No person or organizaticshalldoanythingto
prejudicesucha right.”(ECFNo. 18-1at{ 7.)



entitledto bereimbursedut ofthe” amouwnt in escrow.(ld. at{Y116-17.) Accordingly, oMay
11, 2017, Asburyarkfiled a Complainin the Superior Courbf New JerseyDkt. No. Mon-
L-1820-17,seeking pursuanto the Uniform DeclaratoryJudgmen#ct, N.J.S.A. § 2A:16-50,
etseq, “a declaratim thatit is entitledto recoveryof its $400,000.0@elfinsuredretentionpaid
to [Fazio] in satisfactiorof Worker's Compensatioglaim.” (Id. at“Preliminary Statement.”)

OnJuly 11, 2017starfiled aNotice of Removalwith this Court pursuanto 28 U.S.C.
88 1441and1446.(ECFNo. 1.)On August 11, 2017, theity filed aMotion for Remangand
onMarch 26, 2018this CourtdeniedtheCity’'s Motionto Remand(ECFNo. 6; ECFNo. 6-2.)

On August 1, 2017,Star filed its Answer with counterclaims,seekingdeclaratory
judgmentallegingtheCity is notentitledto subrogation untibtarhasbeenpaidin full, because
the policy onlyagreedto indemnifythe City for a coveredworkmen’s compensation logs
excesf theCity’'s selfinsuredretentionandassertedc breachof contractclaim. (ECFNo. 5
atq15, 17, 18, 21.Both partiesmovedfor summaryjudgment on June 22, 20 BCFNos. 17,
18), andthe motionsvereboth opposed on July 2, 20@BCFNos. 19, 20randfully briefedby
July 9, 2018The courtheardoral argumenton July 17, 2018Theissueappeargo be one of
first impression.

. LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositiongnswers to
interrogatoriesandadmissions ofile, togethemwith theaffidavits,if any,showthatthereis no
genuineissueasto any materialfact andthat the movingpartyis entitledto a judgmentasa
matterof law.” Fed.R. Civ. P.56(c). A factualdisputeis genuine onlyf thereis “a sufficient
evidentiarybasison which a reasonablgiry could find for the non-movingparty,” andit is

material only if it hasthe ability to “affect the outcome of the suit under governilagy.”



Kaucherv. Cty. ofBucks 455 F.3d 418, 42@3d Cir. 2006);seealsoAndersorv. Liberty Lobby,
Inc., 477U.S.242, 248 (1986). Disputes ovetelevantor unnecessarfactswill not preclude
a grant of summaryjudgment.Anderson 477 U.S. at 248. “In considering amotion for
summaryjudgment,adistrict courtmay not makecredibility determination®r engagen any
weighingof the evidencejnstead,the non-movingparty’s evidences to be believedandall
justifiableinference areto bedrawnin hisfavor.” Marino v. Indus. Crating Cq.358 F.3d 241,
247 (3d Cir. 2004);seealso Matsushitd&lec. Indus. Cov. ZenithRadio Corp,. 475U.S.574,
587-88 (1986)Curleyv. Klem, 298 F.3d 271, 276-7(8d Cir. 20Q).

Thepartymovingfor summaryjudgmenthastheinitial burden of showing thieasisfor
its motion. CelotexCorp. v. Catrett 477U.S. 317, 323 (1986)Oncethe movantadequately
supportsits motion pursuanto Rule 56(c), the burdeshifts to the nonmovingarty to “go
beyond the pleadinggand by her own affidavits, or by the depositions,answersto
interrogatoriesandadmissions ofile, designatespecificfactsshowing thathereis a genuine
issuefor trial.” 1d. at 324;seealsoRidgewoodd. of Ed. v. Stokley 172F.3d 238, 2523d Cir.
1999).In decidingthe meritsof aparty’smotionfor summaryudgmentthecourt’'sroleis not
to evaluatethe evidenceanddecidethetruth of the matter,butto determinevhetherthereis a
genuineissuefor trial. Anderson 477 U.S. at 248-49. Credibility determinationsare the
provinceof thefactfinder.Big AppleBMW,Inc. v. BMW of N. Am.,Inc., 974 F.2d 1358, 1363
(3dCir. 1992).Both partiesagreetherearenofactsin disputeandthisis a question ofaw ripe
for adjudicationby summaryudgment.

I11.  DECISION

The City contends thenakewhole doctrineapplies,andtherefore the City should be

compensatedor its loss,namelythe $400,00@ayment of theselfinsuredretention before



Starcanrecoverany of thelien proceeds(ECF No. 17at 14.) Stararguest should begranted
the entiretyof the $935,968.25ettlemenbecauseheplain languageof the contractstateghe
City agreedo absorb thdirst $400,000.00 oanyworkers’ compensatiofoss.(ECF.No. 19
at7.)

Courtscamotmakecontractdor parties Kampfv. Franklin Life Ins.Co, 161 A.2d 717,
720 (N.J.1960).Theycanonly enforcethe contractswvhich the partiesthemselvefhiavemade.
Id. “Whenthetermsof aninsurancecontractareclear,it is the function of a coutb enforceit
aswritten andnotto makea bettercontactfor eitherof theparties.”ld. Pursuing equityloes
not justify departingfrom the termsof an insurancecontractthat partiesvoluntarily entered.
Pennbarr Corpyv.Ins.Co.ofN. Am, 976 F.2d 145, 15@Bd Cir. 1992)(citing In re Community
Medical Ctr., 623 F.2d 864, 8663d Cir. 1980) (W] e may not make a different or better
contractthanthepartiesthemselvesawfit to enterinto.”). Wheninterpretingthe language of
aninsurance policyit is the courts “responsibility‘to give effectto the whole policy, not just
onepartofit.” Id. (quotingArrow Indus.Carriers, Inc.v. Continentalns. Co, 556 A.2d 1310,
1315(N.J. SuperCt. Law Div. 1989)).

In ProvidenceWashingtonins. Co. v. Hogges the SuperiortCourt of New Jersey
AppellateDivision, foundthat, withoutclear,expresgermsto the contrary,the insured must
be “made whole” beforethe insurercanrecoveranythingfrom a third-party tortfeasor 171
A.2d 120, 124N.J. Super.Ct. App. Div. 1961).However,the courtacknowledgedhis right
maybealteredby acontractCulverv. Ins.Co. ofN. Am, 559 A.2d 400, 404N.J.1989)(citing
Hogges 171 A.2d 12D The makewhole doctrines a rule of interpretatiorand a gapfiller.
Walkerv. Rose 22F. Supp. 2d 343, 35(D.N.J.1998). Additionally partieshave theability to

signawaytheir makewholerightswhenentering intaaninsuranceontractHogges 171 A.2d



at 124;seealso Caglev. Bruner, 112 F.3d 1510, 1520 (11@ir. 1997)(stating“becausehe

makewhole doctrings adefaultrule, thepartiescancontractout of thedoctrine”). Therefore,
if a plan’s reimbursemem@nguageis unambiguous, théermswithin the plan override the
makewhole doctrine Walker, 22 F. Supp. 2dat 352. “The makewhole ruleis an equitable
principle which,absentanagreemento the contrary, prohibitaninsurerfrom enforcingaright

to subrogation until the insurddhsbeenfully compensatetbr hisinjuries-i.e., madewhole.”

Walker, 22F. Supp. 2dat 350;seealso National Unions621 F.3cat 714;Fireman’s Fundns.

Co.v. TD Banknorthins. Agency|nc., 72 A.3d 36, 40 (Conn. 2013).

However the doctrinef subrogatiorallowsaninsurance&eompanywhichhas madean
agreemenivith the insuredto substituteitself for the insuredallowing the insuranceompany
to proceedagainstathird party. Fireman’sFund 72 A.3dat 39;seealsoTravelers Ins. Co.v.
BrassGoodsMfg. Co, 146N.E. 377 (1925)(stating“subrogationis substitution. . . of one
personin the placeof anothersothathewho is substitutedsucceedso therights of that other
in relationto . . .itsrights”). Subrogatiomightsarecreatedy anagreemenbetweerthe insurer
andthe insuredCulver, 559 A.2dat402. Subrogation promotes equitypreventinganinsured
from recovering“more than full indemnificationas a result of recoveringfrom both the
wrongdoerandthe insurefor thesameloss.”Fireman’s Fund 72 A.3dat 40.

In Fireman’s Fund the courtdecidedthe makewhole doctrine does not apptp
insurance policgleductiblesld. at 38. Theinsuredassertedeforetheinsurergainedanyright
of equitable subrogatioinom a responsibl¢hird party, the insuredvasentitledto remver the
deductible.Id. at 39. The insurer contendedthe makewhole doctrine does not applp
deductiblesbecausehe deductiblas not apart of the losswhich the makewhole doctrine

applies.ld. Furthermorethe insureistatedapplyingthe makewhole doctrineto deductibles



would converaininsurancegolicywith a deductibléo aninsurancepolicy without a deductible.
This would allow theinsuredto gainanunbargaineder windfall at theexpenseof theinsurer.
|d. The courtstated:
A deductibleis athin layerof first dollar liability retainedby the
consumer(and specifically not transferredto the insurer)to
ensurerisk-sharing and loss avoidance.Under the policy, the
insuredagreedto paythe deductibleas afirst dollar obligation
prior to implicatingtheinsurer'sobligationto cover thedamages.
Therefore,the lossof the deductibles not a shofall in the
insurancecoverage.
Id. at 43. As such,the courtdeterminedapplying themakewhole doctrine wouldorce the
insurer to acceptthe risk of first dollar liability. I1d. The court concluded the equitable
considerations supporting theake-whole doctrinereinapplicableto deductiblego estopthe
insuredfrom receivingan unbargaineder windfall. Id. at47.

Accordingto the plain languageof the StarPolicy, the City agreedto retain the first
$400,000as a selfinsuredretentionwith Star’s coverage beginningsolely in excessof the
[City’'s] seltinsured retention.”BECF.No 18-2.)The Star Policy requiresStarto indemnify the
City for a loss,n excesf theCity’s seltinsuredretention sustainedy the City becausef
liability imposed on th€ity by theWorker's Compensatio#ct. (ECFNo. 18-3.)Further,the
Star Policy states,‘[Star’s] limit of liability, . . . shall apply solelyin excessof the Named
Insured’sselfinsured retention.(ECFNo. 18-3 (emphasiadded.)

Theexcessvorkers’compensation endorsemamtthe StarPolicy alsoprovides:

In the event of any payment undethis Insurancecontract, the
Insurershallbesubragatedto all of thelnsured’srights of recovery

. . .andthe Insured . . shallexecutiveanddeliverinstrumentsand
papersanddowhateverelseis necessaryo securesuchrights.



(Id.) This Court does not have thieerty to rewrite the StarPolicy. SeeNational Unions 621
F.3dat 717; Kampf 161 A.2dat 720; (ECF No. 183). When interpretingthe languagein
insurancepolicies, this Court readsthe relevant provisions, tachin the conext of its
corresponding insurance poli@s a whole, giving meaningto each provision.” National
Unions 621 F.3cat 717;(ECFNo. 18-3). Readtogetherthe StarPolicy unambiguouslgtates
the City hasno insurance coverader thefirst $400,000.00 andherefore,is not entitledto
acquirethelien funds beforestarhasbeenfully reimbursed

To this point, thecourt’s decisionin Hoggesis instructive The insured must baade
wholebeforetheinsurer,unlesghereexistclearexpressermsto the contrary.Here thereexist
clear termsto the contrary see Hogges 171 A.2d at 124; (ECF No. 18-3), and therefore,
applying thanakewhole doctrine would be inappropriaedwouldleadto anunintendeagnd
unbargaineder windfall for the City. (Seeid.) The makewhole doctrineis a gap filler in
contractinterpretationandbecauseherelevantprovisions of thé&tarPolicy areunambiguous,
thereis noneedto applysucha doctrineSeeWalker, 22F. Supp. 2cat 350;(ECFNo. 18-3).

Furthermoreaccordingto the doctrine of subrogatiobecausehe City andStarmade
anexpressagreementStarhastheright to substitutdtself for the City andis subrogatedo all
of theCity’s rights of recovery.SeeHogges 171 A.2dat 124; Fireman’s Fungd 72 A.3dat 39;
(ECFNo. 18-3). Applying this doctrine of subrogation promotes equity becapesvents the
City from recovering“morethanfull indemnificationas a resultof recoveringfrom both the
wrongdoerand the insurer for the sameloss” becausethe City did not purchase thérst
$400,000.00 of avorkers’compensatiotoss.Fireman’s Fungd 72 A.3dat 40; (ECFNo. 19at

10).



AsburyParkclaimsthe casa cited aboveandrelied on by this Courtareinapplicable
becausethey refer to deductiblesrather than self-insured retentions.ECF No. 19 at 9.)
However for the purposes dhis casewhetherthe paymentvasa deductible or aelf-insured
retentionis immaterial.(Id.) “Both a deductiblendaself-insuredretentionarethe amounts of
a lossfor which theinsuredis responsible; thegrerisks of lossthatarenot transferredo an
insurer.” (d.) Regardingninsurance policydeductiblesandseltinsured retentions onljiffer
in timing. (Id.) With a deductible, the insurpaysthe lossnitially andis reimbursedafter;with
a selfinsured retention, the insuréslresponsibldor the losstself. (Id.) For the purposes of
allocatingsubrogatiomecovery thetiming of the payment of the lossimmaterialandwill not
be consideredy this Court. (d.)

Regardingboth a deductibleand a selfinsured retention, the insureagreedto be
responsibldor acertain,pre-determinedoss.(Id.) In this case the lossvas$400,000.00.1¢.)

If the City wantedfirst dollar coverage,it could havenegotiaté this with Star when the
insurance policywas drafted. SeeFireman’s Fund 72 A.3d at 38; (ECF No. 19 at 10).
Thereforelike in Fireman’sFund applyingthemakewhole doctrindo selfinsured retentions
would convert th&tarPolicyto an insurance policy withoutselfinsured retentiorallowing
the City to gain an unbargainedor windfall at the expenseof Star. See72 A.3d at 38.
Accordingly,becauseheplain language of th&tarPolicy statesStarhasthe priority overthe

recoveryof thelien proceedsthemake-whole doctrine does not apply.
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IV.  CONCLUSION

For the reasonsset forth above, AsburyPark’s Motion for SummaryJudgmentis
DENIED, andStar’'sMotion for SummaryJudgmenis GRANTED. An appropriaterderwill
follow.
Date: Octoberl, 2018 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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