PIPER v. WELLS FARGO & COMPANY et al Doc. 29

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GAYLE PIPER

Plaintiff, :
V. : Civil Action No. 3:17ev-06222BRM-TJB

WELLS FARGO & COMPANY, WELLS :

FARGO BANK, N.A., JOHN DOES-10, : OPINION
JANE ROE 110, and ABC :

CORPORATION 110

Defendants.

MARTINOTTI, DISTRICT JUDGE

Before this Courtis DefendantWells Fargo Bank, N.A.'s (“Wells Fargo”) Motion to
Dismiss. (ECF No. 17.) Plaintiff Gayle Piper (“Pipe) opposes the Motion(ECF No. 20)
Pursuant to Federal Rule of Civil Procedure 78(b), the Court did not hear oral argumem. For t
reasons set forth beloWells Fargo’sMotionis GRANTED.
l. BACKGROUND

For the purposes of ¢imotionto dsmiss, the Court accepts the factual allegations in the
Complaint as true and draws all inferences in the light most favorableintifRl&eePhillips v.
Cty. of Allegheny515 F.3d 224, 228 (3d Cir. 2008urther,the Court also considers any
“documentintegral to or explicitly relied upom the complaint.”In re Burlington Coat Factory
Sec. Litig.,114 F.3d 1410, 1426 (3d Cir. 1997).

On December 31, 2008, Piper became a personal banker/brokerage associate of Wells

Fargo at the Bound Brook, New Jersey location. (Compl. (ECF No. 9)11Y) In 2013, Piper
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allegedly “became aware of troubling practices at the Bound Brook branch, mactbdiopening
of phony accounts for consumers without their conseldt.™[(12.) Piper alleges that her “store
manaer asked her on multiple occasions to open savings accounts for consumers who had
requested only checking account$d. § 13.)Piper “refused to engage in such troubling practices”
and reported the practices to her supervisor, district manager, aRAlgts investigator, and the
Wells Fargo ethics hotlineld. § 1519.) Nevertheless, Piper alleges Wells Fargo “failed to put an
end to the troubling practices at the Bolrdok branch.” [d. T 20.) Instead, Wells Fargo issued
Piper three written warningand terminated her on March 1, 2014. {f 21.)

On June 12, 2017, Piper filed a ecunt Complaint against Wells Fargotire Superior
Court of New Jersey, Middlesex County asserting a cause of action for wrongful disce@fge. (
No. 1.) On August 172017, Wells Fargo removed the matter to this Coldt) On September
21, 2017, Wells Fargo filed a Motion to Dismiss. (ECF No. 17.) Piper opposes the Motion. (ECF
No. 20.)
1. LEGAL STANDARD

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesdn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedby a . . . motioto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff's “obligation to provide
the ‘grounds’ of his entitle[ment]to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementof acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegalconclusiorcouchedasa

factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the



complaintaretrue, those”[flactual allegationamustbe enougho raisea rightto relief above the
speculative level. Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘statea claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liable for misconduct allegedId. This“plausibility standard” requirethe complaintallege“more
than asheerpossibilty thata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendami¥medme accusation’mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, the amplaint has alleged—but it has not
‘show[n]'—'that thepleadelis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While as a general rule, a court many not consider anything beyond the four corhers of t
complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has held taraur
consider certain narrowly defined types of material without convettiegnotion to dismiss [to
one for summary judgment pursuant under Rule 36]:& Rockefeller Ctr. Props. Sec. Liti84

F.3d 280, 287 (3d Cir1999). Specifically, courts may consider any “docunietégral to or



explicitly relied uponn the complain” In re Burlington Coat Factory Sec. Litigl14 F.3d at
1426.
[Il. DECISION
Wells Fargo argues Piper’s wrongful discharge claim is-tianeed. (ECF No. 1 at 3
4.) Specifically, it argues that while a wrongful discharge claim can be brouigét ®ittot or
contract, Piper’s claim can only be brought in “tort” because there was no eneplogomtract
between Wells Fargo and Piper. (ECF No. 27-af) Riper argues her cause of action for wrongful
discharge is in contract, atioerefore subject to a skyear statute of limitation4ECF No. 20 at
3-9.) BecausaNells Fargo does not argue, in the alternative, that Piper failed to sutfirqpéead
a wrongful discharge clainthe Court will onlydeterminewhether or not Piper’s clairmay be
brought in contact and whether or not it isne-barred.
In New Jersey,
an employment of no set duration may be terminated at the will of
either the employer or the employee; this l@tanding rule allows
either party to the employment relationship to terminate that
relationship with or without cause or notice, in the absence of an
implied or express contract providing otherwise.
Barone v. Gardner Asphalt Cor@55 F. Supp. 337, 342 (D.N.J. 1993hebar v. Sanyo Bus. Sys.
Corp., 544 A.2d 377, 381N.J. 1988) ‘Historically, under common law, employers have been
able to terminate the employment ofvatl employees for cause or for no cause at all, in the
absence of an employment contract providing otherwise.”).
There are, however, two exceptions to thevidt doctrine only one which is pertinent to
this matter “(1) where the employee is terminated in violation of a clear expression o publ

policy,” or “(2) where the employee handbook creates an implied contract of employment.”

Barone 955 F. Supp. at 34@iting Pierce v. Ortho Pharmaceutical Corpll7 A.2d 505 (N.J.



1980);Woolley v. HoffmanA_aRoche, InG.491 A.2d 1257modified 499 A.2d 515 (N.J. 1985)).
Piper's Complaint is premised on the first exception, that she was terminatelaiion of a tear
expression of public policyecausdéiperdoes not allege Wells Fargo had an employee handbook
the Court will onlyanalyze the first exception

In Pierce the ®urt held that “an employee has a caulsaation for wrongful discharge
when the dischge is contrary to a clear mandate of publiiqyd’ 417 A.2d at 2. The court in
found:

the action may be maintaingdcontract or tort or bothbut in either

case the employee must show that he was fired fosirgfuto

perform an act that isa“violaion of aclear mandate of public

policy,” and, insofar as the action is maintained in tounifve

damages can be awardedo “deter improper conduct in an

appropriate case,. .[which] remedy is not available under the law

of contracts.”
Cappiello v.Ragen Precision Indus., Inat71 A.2d 432, 434 (N.J. Super. Ct. App. Div. 1984)
(emphasis added(quoting Pierce 417 A.2d at512). ‘Pierce created in every employment
relationship an ‘implied provision that an employer will not discharge an employessing to
perform an act that violates the clear mandate of public polgyuhnerv. Abex Corp.661 F.
Supp. 1351, 1358 n.7 (D.N.J. 1988herefore,an employer has “a tort duty of care not to
discharge an employee for failing to perform such an &tt.”

However,Piercestatedan action in contract may only “be predicated onhtteach of an
implied provisionthat an employer will not discharge an employee for refusing to perform an act
thatviolates a clear mandate of public policipierce 417 A.2d at 512n other words, a plaintiff
cannot assert a breacha implied provisiorabsenta contract. In fact, inPierce the plaintiff

had no contract, and the court found she could not assert a breach of any specific contractual

provision as a basis for relief, and instead found plaintiff's claim as one imftavtongful



dischargePierceg 417 A.2d at 512Brunner, 661 F. Supp. at 1358 n.7 (stating that “when the
courts create certain [prerequisites] for maintaining an action in contrath@sel prerequisites
are not [metPiercedoes not apply); see also Vandegrift v. Am. Brands Cof¥2 F. Supp. 496,
498 (D.N.H. 1983) (statin®ierce“found that plaintiff did not assert the breach of any specific
contractual provision as a basis for relief, . . . and addressed itself to thef t@rongful
discharge”). SpecificallyPierce held “[plaintiff] did not assert the brela of any specific
contractual provision as a basis for reli¢fierce 417 A.2d at 512.

The Court finds Piper cannot plead an action under the common law of New Jersey for
wrongful discharge in breach of an implied term of an employment contract abskace of an
employment contracHere,Piper alleges only that she had an employment relationship with Wells
Fargo.She does not allege that hemall employment with Wells Fargo was otherwise governed
by a contract of any kinduch ane created bpromises made in an employee manual or oral
promises of continued employment made by oneipér'ssupervisorsAs in Pierce Piper does
not have a contract with Wells Fargo and therefore canmiot po a “breach of any specific
contractual provision aa basis for relief.’ld. Absent an allegation that a contract ever existed,
Piper cannot seek the protectiorimaplied contractual provisions becauerceonly recognized
an implied provision in employment contradis. The law of New Jersey, asticulated bythe
New JerseySupreme Court after, is well settled that causes of action for breach oédmpli
contractual provisions cannot proceed without an underlying express or implied cavadetv.
Kessler Inst. 798 A.2d 1251, 1262 (N.J. 2002) (“To tketent plaintiff contends that a breach of
the implied covenant may arise absent an express or implied contract, that contedsamofi
support in our case law. In that respect, we agree with the court below thatlied icoptract

must be foundbefore the jury could find that the implied covenant of good faith and fair dealing



had been breached. [P]laintiff’'s complaint cannot include an implied covenant claim absent an
agreement.”)) Accordingly, Piper'sclaim under a contract theory BISMISSED without
prejudice. It is dismissed without prejudideecause it is decided based upon the inadequacy of
the factual pleadings, and it is not known whetPipercan plead facts alleging the existence of a
contract!

In the absence of a contracip&’s Pierceaction may proceed only in tort. However, tort
actions are limited to a twyear statute of limitations perio8eeN.J.SA. § 2A:142 (“Every action
at law for an injury to the person caused by the wrongfulreglector default of any person
within this State shall be commenced within two years next after the cause of aagtsucishall
have accruet). Applying such a period to the facts of this ca@gers wrongful termination
action accrued oNlarch 1, 2014the date of her termination. Piper’'s Complaint was not filed until
June 12, 201,7more than two years latdECF No. 11 22.)Although Piper appears in briefing to
limit her claim to a Pierce contract theory, in the interest of clarity, the Court findamar to
the extent raised under a Pierce tort theory of liability, is barred by the applicabledwstatute
of limitations. Accordingly, Wells Fargo’s Motion to Dismiasnder tortis GRANTED with

preudice.

1 On April 23, 2018, Wells Fargo filed a letter alerting this Court to a recensideddy the
Honorable Freda Wolfson).S.D.J.,Day v. Wells Fargo & Co No. 17006237, 2018 WL
1891476, at *4 (D.N.J. Apr. 20, 2018). ay, Judge Wolfsoralsofound “nothing in Piercq
suggests that the Court intended to create an action for breach of an impliecoprofian
employment contradh the absence of a contratDay, 2018 WL 1891476, at *4.
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V. CONCLUSION

For the reasons set forth aboWells Fargés Motion to Dismissis GRANTED without
prejudice as to her contract claim amdth preudice as to her tort claimPiper may amend her

Complaint as to her breach of contract claim by no later than May 11, 2017.

Date:April 25, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE




