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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 17-6231FLW)(LHG)
DARLENE DAY,
OPINION
Plaintiff,

V.
WELLS FARGO & COMPANY, WELLS
FARGO BANK, N.A., JOHN DOE 110,
JANE ROE 110 and ABC
CORPORATION 110,

Defendants.

WOLEFSON, United States District Judge:

Before the Court ithe motion of Defendant Wells Fargo Bank, N(AVells Fargo”) to
dismissfor failure to state a claim ara$ timebarredthe one-count Complaint of Rintiff
Darlene DayallegingNew Jersexommon law wrongful discharge under the doctrine
enunciatedy theNew Jerseysupreme Courih Pierce v. Ortho Pharmaceutical Corp., 84 N.J.
58, 417A.2d 505 (1980)“Pierce’). For the reasons set forth below, the Court fihds(i)
Plaintiff's Complaintdoes not statearongful dischargelaim underPierce for breach of an
implied provision of an empyment contracand (ii) to the extent that Plaintiff's Complaint
raises a wrongful discharge claimderPierce under a tort theory of liability, Plaintiff's
Complaint is timebarred by the applicable tweear statute of limitationg.he Complaint is
therefore dismissed without prejuditmethe extentaised as ®&ierce claim forbreachof an
implied provision of an employment contract and with prejuthdde extentaised as &ierce

tort claim. Plaintiff may filean AmendedComplaint,consistent with this Opinigmvithin fifteen

(15) days.
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I. FACTUAL BACKGROUND & PROCEDURAL HISTORY

Plaintiff wasemployed by Wells Fargo Bank, N.As a financial specialist/bankertae
Bank’'sSomerset, New Jersey locatjdreginning on or about December 31, 2008. Corfifil.,
10-12.Plaintiff alleges thatgduring her employmenshe became aware that Wells Fangs
engaging in practicas violation of a clear mandate of public policy, including the opening of
phony accounts for consumers without their conddnat ] 12-14 According to Plaintiff,n
2014, her store manager begaraskherto open phony accountsr consuners without their
consentld. Plaintiff refusedand eported the practicde at least one supervisor andlie Wells
Fargo ethics hotlindd. at 1 1517. Shortly &er she reported the practices, Wells Fargaesl
Plaintiff three written disciplinarywarnings.ld. at 1 20. The third warningnfade it clear that
her termination was imminehtld. at § 20Plaintiff alleges thashe retired shortly after
receiving the third warning, on or about August 22, 20d4at Y 21.

On June 12, 2017, Plaintiff fileml Complaint against Wells Fargothe Superior Court
of New Jersey, Law Division, Middlesex County, alleging one count of commowiamgful
dischargeln Count I,Plaintiff alleges that Wells Fargo retaliated againstfbeerefusing to
participate inandfor internally reportingthe opening of phony accounts for consumers without
their consentPlaintiff argues that she walserefore constructively terminated when she retired
in order to avoid theertain termination threatened in the third warrshg received from Wells
Fargo On August 17, 2017, Wells Fargo removed the action to this Court. On September 21,
2017, Wells Fargo moved to dismiss the Complaint, arguind’laattiff's Complaint fais to
state a claim becaug&¥aintiff's sole,common law wrongful discharge claim is tirharred.

Plaintiff opposed the motion, which is now ripe for the Court’s consideration.



[I. STANDARD OF REVIEW

In reviewing a motion to dismiss for failure to stat@am upon which relief can be
granted, pursuant to Federal Rule of Civil Procedure 12(b)(6), “courts acceptual fac
allegations as true, construe the complaint in the light most favorable to the fplaiatif
determine whether, under any reasonaédeling of the complaint, the plaintiff may be entitled
to relief.” Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (internal quotation
marks and citation omitted). While Federal Rule of Civil Procedure 8(a) does naoerdwgiia
complaint contain detailed factual allegations, “a plaintiff’'s obligation to deothe ‘grounds’
of his ‘entitle[ment] to relief’ requires more than labels and conclusions, anchal&ic
recitation of the elements of a cause of action will not Bell’ Atl. Corp. v. Twombly, 550 U.S.
544, 555 (2007) (citation omitted). Thus, to survive a Rule 12(b)(6) motion to dismiss, the
Complaint must contain sufficient factual allegations to raise a plaintiff's rigielied above the
speculative level, so that a claim “is plausible on its facke &t 570;Phillips v. Cty. of
Allegheny, 515 F.3d 224, 231 (3d Cir. 2008). “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the misconduct alleged&shcroft v. Igbal, 556 U.S. 662, 678 (2009). While the
“plausibility standard is not akin to a ‘probability requirement,’ . . . it asks foenian a sheer
possibility that a defendant has acted unlawfullg.”

In sum, unér the current pleading regime, to determine whether a plaintiff has met the
facial plausibility standard mandated Byombly andlgbal, courts within the Third Circuit
engage in a threstep progressiorgantiago v. Warminster Twp., 629 F.3d 121, 130 (3d Cir.
2010). First, the reviewing court “must take note of the elements the plaintiff feadttp state

a claim.”Connelly v. Lane Constr. Corp., 809 F.3d 780 (3d Cir. 2016) (citations and quotations



omitted). Next, the court “should identify allegations that, because they areradiran
conclusions, are not entitled to the assumption of triith (titations and quotations omitted).
Finally, “when there are wepleaded factual allegations, the court should assume their veracity
and then determine whether they plausibly give rise to an entitlement td eli¢titations,
guotations, and brackets omitted). This last step of the plausibility analyaisastextspecific
task that requires the reviewing court to draw onuitcjal experience and common sense.”
Igbal, 556 U.S. at 679.
[ll. ANALYSIS

“Under New Jersey law, employment is presumed to be ‘at will' unless aloywmgnt
contract states otherwisé/arrallo v. Hammond, Inc., 94 F.3d 842, 845 (3d Cir. 1996) (citing
Witkowski v. Thomas J. Lipton, Inc., 136 N.J. 385, 643 A.2d 546, 552-53 (19983 also
Witkowski, 136 N.J. at 397 (“An employment relationship remains terminable at the will of eithe
an employer or employee, unless an agreement exists that provides othenserfiployer
may fire an awill employee for good reason, bad reason, or no reason atdllThere are,
however, legislatively and judicially creategceptions to the employmeatwill doctrine. “For
example, an employer may not firgvarker for a discriminatory reasdnd. (citing N.J.SA.
10:5-1 to -28, which prohibits discrimination on basis of race, creed, sex, age, matua| st
ancestry, national origin, family status, or sexual orientatidnd, most importantly for this
casein Pierce, the New Jersey Supreme Codetlared thatédn employer may not fire an
employee if theédischarge is contrary to a clear mandate of public pdlidiitkowski, 136 N.J.
at 397 (quotindPierce, 84 N.J. at 73). Specifically,in Pierce, theNew Jersey Supreme Court
held that:

An employer's right to discharge an employee at will carries a correthtiyenot to
discharge an employee who declines to perform an act that would requirdtiarviola
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clear mandate of public policy. Howeveanless an employee at will identifies a specific
expression of public policy, he may be discharged with or without cause.

An employee who is wrongfully discharged may maintain a cause of action ractaort
tort or both. An action in contract may be predicated on the breach of an implied
provision that an employer will not discharge an employee for refusing torpesfoact
that violates a clear mandate of public policy.

An action in tort may be based on the duty of an employer not to discharge agesmplo
who refused to perform an act that is a violation of a clear mandate of public pokcy. |
tort action, a court can award punitive damages to deter improper conduct in an
appropriate case. That remedy is not available under the law of contract. @ng hol
should not be construed to preclude employees from alleging a breach of the expres
terms of an employment agreement.

Pierce, 84 N.J.at72—73(citations omitted).
In her Complainin this matter, Plaintiff alleges that:

By constructivelyterminating Ms. Day, Wells Fargo breached the implied contractual
provision governing every employemployee relationship in New Jersey that an
employer shall not terminate an employee for refusing to perform an act thégévmla
clear mandate of publiolicy.

Compl., 1 22. In opposition to the present motion, Plaintiff, relying upon the above quoted
language from her Complairgtgueghat (i) Pierce empowers Plaintiff to choose to bring her
common law wrongful discharge claim under either a tort otraot theory; (ii) Plaintiff has
elected to bring a contract action “predicated on the breach of an implied prokegiam t
employer will not discharge an employee for refusing to perform an act thetesgia clear
mandate of public policy,Pierce 84 N.J.at 72; and (iioecause suchRierce claim is a
common law contract action,ift subject ta sixyear statute of limitationgnder New Jersey
law. Lavin v. Bd. of Educ. of City of Hackensack, 90 N.J. 145, 149, 447 A.2d 516, 518 (1982)
(“The statute of limitations applicable to a ‘recovery up@omtractuatlaim or liability’ is six
years.” (quotindN.J.SA. 2A:14-1) (emphasis removed))

Anticipating Plaintiff'sPierce theory of liability, DefendanWells Fargomakes two
arguments fodismissal. First, Wells Fargo contends that the applicable statute of limitations for
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all Pierce claims for wrongful discharge, whether raised under contract or tort theotties, is
two-year statute of limitations faommon lawtort claims.See N.J.SA. 2A:14-2 (“[e]very action
at law for an injury to the person caused by the wrongful act, neglect or defaultpraog
within this State shall be commenced within two years next after the causesofclingction
shall have accrued.”)n support of this argumentyells Fargccites to twdower state court
decisions, and a New Jersey Supreme Court decision upon evtaalf the lower court’s relied.
See Montells v. Haynes, 133 N.J. 282, 291, 627 A.2d 654, 658 (1993)ree v. Mobil Oil
Comp., 300 N.J. Super. 234, 243-44 (App. Diegrtif. denied, 151 N.J. 465 (1997);
Kommendant v. Diocese of Trenton, No. A-1062-08T3, 2010 WL 1526262, at *4 (N.J. Super. Ct.
App. Div. Apr. 13, 2010).

Second, Wells Fargo arguest even if Plaintiff wergin the abstractable to plead a
claim for wrongful discharge undererce subject to a skyear statute of limitations, Plaintiff
would nevertheless still fail to state a clamher Complaint because she fadsllege the
existence of an employmeantract governing the relationship between Plaintiff and Wells
Fargointo which an implied term might be reaktcordingly, Wells Fargo argues that, in the
absence of a contract, the oRligrce claim available to Plaintiff would be under a tort theory,
for which clearly established law in New Jersey provides aytvan applicable statute of
limitations.In both arguments, Wells Fargo contettus Plaintiff's claim is timeébarred because
the Complaint in this mattevas filed almost three years after the end of Plaintiff's employment.

A. Statute of Limitations Applicable t@ierce Tort Claim

As a threshold matter, here, there does not appear to be a dispute between thegtarties t

New Jersey'’s twayear statute of limétions for tort actions should appty aPierce wrongful

discharge claim brought under a tort theotyiability. See Opp. ECF No. 19, p. 13 (“there is no



dispute that a twayear statute of limitations applies to actions in tort.”). The Clowitther finds
that the application of a twgear statute of limitations to tort thedPierce claims is supported
by applicable law. New Jersey'’s statutory law plainly applies ayeaw limitations period to
common law tort claimd\.J.SA. 2:14-2, and the New Jersey Supreme Court plainly identified
one category oPierce action as an action in tort based on an employer’s breach ofRilertge,
84 N.J. at 72. Applying such a period to the facts of this case, Plaintiff's wrongfihé&tion
action accrued on August 22, 2014, the date of her alleged constructive termination by coerce
retirement.See Alderiso v. Med. Ctr. of Ocean Cty., Inc., 167 N.J. 191, 194, 770 A.2d 275, 277
(2001) (holding, irthe related CEPA context, “that when the employer’s alleged conduct
consists of wrongful termination, the employee’s cause of action . . . accruesdanetio¢ actual
discharge” and interpreting “thdate to mean the last day for which the employee is paid a
regular salary or wage”). Plaintiff's Complaint in this action was ted funtil June 12, 2017,
more than two years and nine months later. Accordirdflyough Plaintiff appears in briefing to
limit her claim to aPierce contract theory, in the interest of clarity, the Court finds that
Plaintiff's claim, to the extent raised undePiarce tort theory of liability is barred by the
applicable tweyear statute of limitations and is dismissed wpitbjudice.

B. Failure to State Rierce Contract Claim

Turningfirst to Defendant Wells Farge second argument, although,Rrerce, the

Supreme Court of New Jerselgarly recognized a cause of action for common law wrongful
discharge sounding in contract, nothing in the decision suggests that the Court intemeateto
an action for breach of an implied provision of an employment comiréw absence of a
contract. To the contrary hte law of New Jersey, as articulated by New Jersey’s Supreme Court

afterPierce, is well settled thatauses of action for breach of implied contractual provisions



cannot proceed without an underlying express or imgkedract Wade v. Kessler Inst., 172
N.J. 327, 345, 798 A.2d 1251, 1262 (2002) (“To the extent plaintiff contends that a breach of the
implied covenant may arise absent an express or implied contract, that contedsamofi
support in our case law. In that respect, we agree with the court below thaileed contract
must be found before the jury could find that the implied covenant of good faith and faigdeali
had been breached.. [P]laintiff’s complaint cannot include an implied covenant claim absent
an agreement.”) (quotations omitted). Here, there are no allegations in the @othalai
Plaintiff's employment with Wells Fargo was governed by an expressmagnteTo the extent
that Plaintiff seeks to proceed under a contract theory, therefore, apynagitemust be implied.
The Supreme Cotiof New Jersey has recognized two types of implied contracts in
wrongful discharge actions und@ierce. First, a plaintiff may bring “an implied contract action
based on a compaiwide policy.” Troy v. Rutgers, 168 N.J. 354, 367, 774 A.2d 476, 483 (2001)
(citing Woolley v. Hoffmann-La Roche, 99N.J. 284, 491A.2d 1257 (1985)modified on other
grounds, 101N.J. 10, 499A.2d 515 (1985)). Second, a plaintiff may bring “an implied contract
claim that is based on representations made to a particular emplalyd€eiting Shebar v. Sanyo
Bus. Sys. Corp., 111 N.J. 276, 288, 544 A.2d 377, 382—-83 (1988)). The prototypical action of the
first variety, as embodied MWoolley, is for breach of an express or implied provision of an
implied employment agreement derived from the company employee hantthaik367-68.
The prototypical action of the second variety, as embodiéthdhar, is for breach of an express
or implied provision of an implied employment agreement derived from oral or written
representations by the employer to the particular emploipiek.
In this matter, Plaintiff alleges neithigipe of implied employment contradnstead,

Plaintiff asserts that the duty of an employer “not [to] terminate an employeefdising to



perform an act that violates a clear mandate of public policy” isngplied contractual
provision governing every erfgyer-employee relationship in New Jerse€dmpl., § 22 There
is no legal support for this positioRierce simply allowed for a common law contract action
where an awill employment relationship was nevertheless governed by some expregdiedi
contact; it did not create a new contraction in all atwill employment cases with or without
an actualcontract. By contrasBlaintiff's reading requires a finding that alhaill employment
arrangements New Jersey, aftdPierce, are governed bynplied contracts, one of the implied
terms of which is the duty not to terminate employees for refusing to viotatdates of public
policy. This is inconsistent with all of the pd&iterce pronouncements of the New Jersey
Supreme Court, including the unambiguous holding/adle that aPierce action for breach of an
implied contract provision requires a prior finding of the existence of an expriesple&d
contractWade, 172 N.Jat 345.Instead, the natural readingRikerce is that, foremployees
whose employment is governed by express or implieemployment contract, an action for
breach of an implied term of the contracall®wed however, forat-will employees without
employment contracts, a wrongful discharge action sounding in tort reavaiiable.

In short, the Court concludes thatlaintiff cannotpleadanaction under the common
law of New &rsey for wrongful discharge in breach of an implied term of an employment
contractin the absence of an employment contrdete, Plaintiff alleges onlghat she had an
employment relationship with Wells Fargo, and assertsitBapported legal conclusion that
such a relationship gives rise to contractual obligatiShe.does not allege that hemal
employnentwith Wells Fargowvas otherwisgoverned by a contract of any kirfdr example
one ceated by promises made in an employee manual, or oral promises of continued

employment made bgne of Plaintiff's supervisor$n the absence of a contract, Plaintiff's



Pierce action proceeds, if at all, only tort. In this regard, however, the dismissal of Plaintiff's
Pierce claim under a contract theoiywithout prejudice, because it is decided based upon the
inadequacy of the factual pleadingsd it is not known wéther Plaintiff can plead facts alleging
the existence of a contrathote my skepticism that such a claim can be ,dete Plaintiff's
arguments in opposition to the present motion do not attempt to make such a claim, nor did
Plaintiff amend he€omplaint as of right under Fed. R. Civ. P. 15(a)(1)(B) in response to
Defendant’s motion, nor did she seek leave to amend under R. 15(a)(2) itoaatliege a
contractual basis for her claim at any time. Nonetheless, | will afford Plamsfone
opportunity to amend her Complaint, if she aargood faith, allege that an employment
contract existed.
C. Statute of Limitations Applicable toRierce Contract Claim

Because | find that Plaintiff has not plausibly pleaded an underlying emplogo@nact
to support a claim for breach of an implied contractual provision WRidese, | need not reach
the question of which statute of limitations should apply to such a claim. Indeedobee Wells
Fargo’s first argument in favor of dismissal would require this Coutétade a questionot
previouslyclearly answerelly any New Jersey state or federal court: that the applicable statute
of limitations for allPierce claims for wrongfuldischarge, whether raised under contract or tort

theories, is the twgear statute of limitations for common law tort claifkneed notlecide

! The Court notes that while, in briefing, Defendant Wells Fargo contends that tioatipplof

a twoyear limitations period to such claims is settled law, the precedents upon vetfestdBnt
relies do not unambiguously support that proposition andarenmediately persuasiveee,

e.g., Montellsv. Haynes, 133 N.J. 282, 290-91, 627 A.2d 654, 658 (1993) (finding that the public
interest in the efficient prosecution of workplace discrimination claimghveel in favor of

imposing a single, two-year limitations period on all wrongful discharge claimsHhiromer

the New Jersey Law Against Discrimination (“NJLAD”), which had previobslgn subjected

to a two or six year limitations period based on ad hoc judicial evaluations of the ofatioe
damagesoughtby the plaintiff); Shaner v. Horizon Bancorp., 116 N.J. 433, 452-53, 561 A.2d
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that question, howevgbecause, as explained above, Wells Fargo’s second argconeetning
the adequacy of the pleadingsa sufficient alternativebasis for dismissal of theéomplaint.
IV. CONCLUSION

For the foregoing reasorthe Court finds (i) that Plaintiffs Complaint does not state a
wrongful discharge claim und@¥erce for breach of an implied provision of an employment
contract and (ii) that to the extent that Plaintiff's Complaint raises a wrongfllaggge claim
underPierce under a tort theory of liability, Plaintiffs Complaint is tirb@arred by the
applicable tweyear statute of limitations. The Complaint is therefore dismissed without
prejudice to the extent raised aBiarce claim for breach of an implied provision of an
employment contract and with prejudice to the extent raisedPasc tort claim.Plaintiff may
file an Amended Complaint, consistent with this Opinion, within fifteen (15) days.

appropriate Order to follow.

Date: April 20, 2018 /s Freda L. Wolfson
FREDA L. WOLFSON, U.S.D.J.

1130, 1140 (1989xuperseded by statute on other grounds (finding, in the context oPierce
wrongful discharge claims, that “the LAD cause of action does not either @ydityopt these
commontaw causes of action” and thdtAD claims do not supplant claims that might be
cognizable by our courts contract or tort for wrongful discharge from employment.”
(emphasis added))abree v. Mobil Oil Corp., 300 N.J. Super. 234, 242-43, 692 A.2d 540, 544-
45 (App. Div. 1997)addressig whether the tweyear statute of limitations set forth under the
New Jersey Workers’ Compensation Adt).SA. 34:15-41, should be extended to common law
wrongful discharge claims based on alleged retaliation by an employestgaiemployee for
the exercise of rights protected by the Ammendant v. Diocese of Trenton, No. A-1062-

08T3, 2010 WL 1526262, at *5 (N.J. Super. Ct. App. Div. Apr. 13, 2010) (not addressing the
application of the two or six-year statute of limitations because, pursudet date calculation
rules ofR. 1:3-1, the plaintiff’'s complaint was timely even within the shorter, year period).
Plaintiff has cited no law in favor of the application of a six-year linutetiperiod, other than

the general language Ierceitself authorizing contract actions.
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