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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

HOPEWELL VALLEY REGIONAL
BOARD OF EDUCATION,

Plaintiff,
Civil Action No. 17-661BRM-TJB
V.
J.R. AND C.H. o/b/lo S.R., . : OPINION
Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Court iDefendants J.R. and C.H. o/b/o S.R.’s (“Defendants”) Motion to
DismissPlaintiff Hopewell Valley Regional Board of Educatisr{“Plaintiff’ or the “Board”)
Complaintpursuant to Federal Rule of Civil Procedure 12(bYETF No.4.) The Board opposes
the Motion. (ECF No.5.) Pursuant to Federal Rule of Civil Procedureby&he Courtdid not hear
oral argument.For the reasons set forth herein, the Motion to Disnties Complaintis
GRANTED IN PART andDENIED IN PART .

l. FACTUAL AND PROCEDURAL BACKGROUND

Forthe purposes of ihmotion the Court accepts the factual allegations in the Complaint
as true, considers any documeintégral to or explicitly relied upom the complaint,” and draws
all inferences in the lighthost favorable tthe Plaintiff In re Burlington Coat Factory Sec. Litig.,
114 F.3d 1410, 1426 (3d Cit997);seePhillips v. Cty. of Alleghenyp15 F.3d 224, 228 (3d Cir.
2008)

Here, the Boardseeksan interlocutory appeal of several decisions in an administrative
1
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action(the “Administrative Action”) which J.R. and C.Hiled on behalf of their daughter, S.R.,
pursuant tahe Individuals withDisabilities Education Act, 20 U.S.C.18100,et seq(“IDEA”).
(SeeCompl. (ECF No. 1).)

A. The Board’s Allegations RegardingS.R.’s Enrollment and Withdrawal from the
Hopewell Valley School District

The Board contendst the time te Complaintwas filed, S.R. was an eleverghade
student at the Lewis School, a privatdhool she attended since kindergarteh. (1 1, 4.)When
S.R.was in preschool, a public school Child Study Team (“CST”) evaluated her anchidetbr
she was eligible for special education and related servifes 3.) The public school offered an
Individualized Education Program (“IEP”), which J.R. and Qletlined to implementid.) The
Board claims, o March 1, 2006, J.R. and C.H. enrolled S.R. in the Hopewell Valley Public School
District (the “District”) for kindergarterbut withdrew her and enrolled her at the Lewis Sthoo
before she attended any schwothe District (Id. §4.) The BoardstatesS.R. attended the Lewis
School each year from kindergarten to the preseht{|5.)

The Board claims, in the summer of 2013, J.R. and C.H. natified the District S.R. would
be transferring from the Lewis Sabio(Id. § 6.) The Board alleges S.R. was not classified as
eligible forspecial educatioat that timeand the District therefore prepared a schedule of general
education classes for her at an August 20, 2013 meeting between one of her parents ahd a scho
guidance counselofld. 11 7 9.) J.R. and C.H. provided the guidance counselor thighresults
of private tests S.R. had taken between December 2012 and April(202810.) The District
arranged for S.R. to take general education inclusion cldasght by both general and special
education teachers, and a basic skills instruction for r(iath] 11.)

The Board alleges, on September 4, 2013, the District's CST received a request from J.R

! The Complaint does not specify which public school district conducted the evaluation.
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and C.H. to evaluate S.R. to determine her eligibilitysfzecial educatiorfld.  13.) The District
scheduled a meetingith J.R. and C.Hfor September 16, 2013, to discuss whether S.R. would be
evaluated.I@l. 1 14.) The Board alleges J.R. and C.H. never informed the DStRctwould not

be attending school in the District, but S.R. did not arrive for classes when the\szdwolbégan

on September 6, 2013d( 1 15-16.) The District asked J.R. and C.H. why S.R. was not in school,
and they informed the Board S.R. would continue to attend the Lewis Sddo$I17.)

J.R. and C.H. wrote to the District on September 8, 2013, to request funding and
transportation from the Board for S.R.’s attendance at the Lewis S¢libdl.18.)The District
notified J.R. and C.H. that S.Rad been dropped from tBestrict’s rollsbecause students cannot
be enrolled in tweschools at ongeandtherefore the meetingolanned for September 16, 2013,
was cancelled(ld. 1119-20.) A District employeeinformed J.RandC.H. they could obtain an
evaluation of S.R. from the public school district in which the Lewis Schoolasddc(d. { 21.)

The Board claims the District later learnk®. and C.H. had signed a contract on January
7, 2013—months before they enrolled S.R. in the Distrgthich committed S.R. to attending the
Lewis School for the 20134 school yearld. § 22.) The Board alleges the contract required J.R.
and C.H. to pay the 2041834 tuition to the Lewis School, and on January 9, 2013, they paid the full
tuition for S.R. to attend the Lewis School thaty (Id. § 2324.) The Board contends the
contract stated J.R. and C.H. would not receive any refund if S.R. were withdrawn froewike L
School before the school year begad. { 25.)

B. The Administrative Action

On January 7, 2014, J.R. and Cddmmencedhe Administrative Actiorby filing a due
process petition (the “Petitionii which they soudireimbursement fovarious expenses related
to S.R.’seducation, including tuition to tHeeswis School from the time she wasregjistered with

the Dstrict, transportation, attorney’s fees, evaluation costs, and private tutoring ampyiltera
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19 28-29.0n January 17, 2014 Board filed a sufficiency challenge to etition whichthe
Honorable Lisa JameBeavers, A.L.J(“ALJ JamesBeavers”)denied on January 27, 2034d.
19 3631.) On July 10, 2014, the Board filed a motion for summary decision seeking to dismiss
the petition for failure to state a viable clairtd.(] 35.) J.R. and C.H. filed a cresstion for
summary decision seeking evaluations of S.R. by the Distidct] 36.)On September 24, 2014,
the HonorableRonaldW. Reba, A.L.J(“ALJ Reba”), to whom the Administrative Actiohad
beenassigned, denied the Board’s motion and granted J.R. and C.H.’s miatidiy. 84, 44-45

The Board contends the District complied wihJ Reba’s ruling and evaluated S.Rl.(
1 46.) The Boaralaims onMarch 20, 2015, the District's CST found S.R. eligible for special
education and related services and offered her an IEP for the remditieie2@1415 school year.
(Id. 1 47.)

Shortly afterALJ Reba issued the September 24, 2014 decisions, he retired and the
Administrative Action waseassigned to the Honorable John S. Kennedy, A(1ALL] Kennedy”)
(Id. 1 50.) On June 25, 2015, the Board filed a second motion for summary decision bésed on
recent discovery thatR. and C.Hentered into @ontractwith andmadepaymentto the Lewis
School. (d. §51.) On September 24, 201A].J Kennedy denied the Board’s second motion for
summary decisn. (Id.  55.)

On December 4, 2015, the Board filed suit in this Court seeking interlocutoryrefiie
(1) ALJ JamesBeaverssdenial of the Board'’s sufficiency challenge, f&2)J Reba’s denial othe
Board’s motion for summary decision, and @)J Kennedy’s denial of the Board’'s second

motion for summary decisiohHopewell Valley Reg’'l Bd. of Ed. v. J&hd C.H. o/b/o S.RNo.

2 Curiously, the Complaint makes no mention @&flewsuit, but the Court may consider publicly
recorded documents, including prior court records, which are self-authengidaiR.E. 803(14).
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15-cv-8477, 2016 WL 866934t *2 (D.N.J. Mar. 7, 2016yeconsideration denie@016 WL
1761991 (D.N.J. May 3, 2016pn March 7, 2016, the Honorable Freda L. Wolfson, U.S.D.J.
granted J.R. and C.H.’s motion to dismiss pursuafietteral Rule of Civil Procedure 12(b)(1).
Id. at *1. Judge Wolfson found the Court lacked subject matter jurisdiction because the laws
was untimely pursuant to 20 U.S.C. 8§ 1415(i)(2)(A), as no impartial hearing had yet ocourred i
the matterld. at*3.

ALJ Kennedy held proceedings on April 13 and 19, May 18, and September 13 and 21,
2016, and January 31 and February 27, 2ECF(No. 11 56.) On July 27, 2017ALJ Kennedy
issued an order concluding the District had denied S.R. afreappropriate public education
(“FAPE”) and finding S.R. was entitled to compensatory education from Septembehfight
March 2015. id. 1 61.) On August 31, 2017, the Board filatliis Complaint, though it
acknowledged the proceedings befAtel Kennedy were scheduled to continue on Septeidiber
and 25, and November 29, 201/d. ] 62.)

TheComplaint seekaninterlocutory appeal 0f1) ALJ JamesBeaverss January 27, 2015
denial of the Board’s sufficiency challen@@unt One)(2) ALJ Reba’s September 22014 grant
of J.R. and C.H.’s cros®motion for summary decision (Count Two); @)LJ Reba’s September
24, 2014 denial of the Board’s motion for summaegidion (Count Three); (ALJ Kennedy'’s
September 24, 2015 denial of the Board’s second motion for summary decision (Courdrkbur);
(5) ALJ Kennedy’s July 27, 2017 order finding the District failed to provide S.R. with a FAPE

(Count Five)?

3 Counts One through Four arearly identicalto Counts One through Four in the Board’s
complaint in the caséudge Wolfson decide®&eeDocket No. 15-8477 (ECF No. 1).
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. LEGAL STANDARD

Defendants moveo dismissthe Complaint orthe groundthe Courtlacks subjectmatter
jurisdiction, pursuanto Rule 12(b)(1).(ECF No. 4.) “Cautionis necessaryecausehe standards
governingthetwo rulesdiffer markedly,asRule 12(b)(6) providegreaterprocedurakafeguards
for plaintiffs than doefRule12(b)(1).” Davisv. WellsFargo, 824 F.3d 333, 348-49 (3@ir. 2016).

“A challengeo subjectmatterjurisdiction underRule 12(b)(1)may beeitherafacial or a
factualattack.”Davis 824 F.3dat 346. Afacial attack“challengeshe subjectmatterjurisdiction
without disputing the facts allegedin the complaint, and requires the courio ‘consider the
allegationsof the complainastrue.”” 1d. (citing Petruskav. GannonUniv., 462 F.3d 294, 302 n.3
(3dCir. 2006)). Afactualattack,on the other handattacksthefactualallegations underlying the
complaint’s assertionof jurisdiction, either through thefiling of an answeror ‘otherwise
present[ing] competinacts.” Id. (quotingConstitutionParty of Pa. v. Aichele 757 F.3d 347,
358 (3dCir. 2014)). A*factual challengeallows a court[to] weighandconsiderevidenceoutside
the pleadings.'ld. (citation omitted). Thus,when a factual challengeis made,“no presumptive
truthfulnessattachedo [the] plaintiff's allegations.”ld. (citing Mortensenv. First Fed. Sav. &
LoanAss’n 549 F.2d 884, 891 (3dir. 1977)).Rather " the plaintiff will have the burden of proof
thatjurisdiction doesin fact exist,” andthe court'is freeto weighthe evidence anshtisfyitself
asto theexistenceof its powerto hearthecase.”ld.

The Third Circuit has“repeatedlycautionedagainstallowing aRule 12(b)(1) motion to
dismissfor lack of subjecimatterjurisdictionto beturnedinto anattackon themerits.” Davis, 824
F.3d at 348-49(collectingcases):[D]ismissal for lack of jurisdictionis not appropriatenerely
becausethe legal theory allegedis probablyfalse, but only becausehe right claimedis ‘so
insubstantialjmplausible,foreclosedby prior decisions othis Court, orotherwisecompletely

devoid ofmerit asnot to involve afederalcontroversy.™ld. at 350 (quotingKulick v. Pocono
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DownsRacingAss’'n,Inc., 816 F.2d 895, 899 (3dir. 1987)).“In this vein,whenacaseraisesa
disputedfactualissuethat goes botho the merits andjurisdiction, district courtsmust‘demand
lessin the way of jurisdictional proof than would be appropriatg a trial stage.” Id. (citing
Mortensen549 F.2cat 892 (holding thatlismissalunderRule 12(b)(1) would be “unusualhen
the facts necessaryo succeedn the meritsare at leastin part the sameas must be allegedor
provento withstand jurisdictionahttacks)).Thesecasesmake clearthat “dismissalvia aRule
12(b)(1)factualchdlengeto standing should bgrantedsparingly.”ld.

Here, Defendantsassertboth afacial 12(b)(1)challenge arguing the Courtackssubject
matterjurisdiction becausehe IDEA does not providgurisdictionto file a complaintin federal
court challengng the underlying decisions before a dpeocesshearing,see 20 U.S.C. 8
1415(i)(2YA), andtwo factual challenges,one basedon mootness and anothlkasedon the
Board'sfailure to exhaustadministrativeeemediesseel.Q.v. Wash.Twp. Sch.Dist., 92F. Supp.
3d 241, 245D.N.J.2015);A.D. v. Haddon Height®8d. of Ed., 90F. Supp. 3d 326, 33@.N.J.
2015).

II. DECISION

Defendants argue the Complaint should be dismissed be¢audee Court lacks subject
matter jurisdictiorover Counts One throudfourunder the IDEA[(2) the Board'saappeal of
Judge Reba’s grant of J.R. and C.H.’s cross-motion for summary decision (Count Two) is moot
because the District has already evaluated S.R. in compliance with tisabmieand (3) the
Cout lacks subject niter jurisdiction ovethe Board’s appeal of Judge Kennedy’s July 27, 2017
order finding the District failed to provide S.R. with a FAPE (Count Five) be¢hadgoard has
not exhausd its administrative remedies. (Ps.’ Br. in Supp. of the Mot. to DigB&E No. 4

2) at #12.) The Court considers these arguments in turn.



A. Subject Matter Jurisdiction

“Federal courts are courts of limited jurisdiction. They possess only that @uthorized
by Constitution and statuté<okkonen v. Guardian Life Ins. Gaf. Am, 511 U.S. 375, 377 (1994).
“The party asserting jurisdiction bears the burden of showing that at all stagesitajdtien the
case is properly before the federal couBadmuelBassett v. KIA Motors America, In@57 F.3d
392, 396 (3d Cir. 2004). “Under the IDEA, a state receiving federal educational funding must
provide children within that state[BAPE].” C.H. v. Cape Henlopen Sch. Dj5i06 F.3d 59, 65
(3d Cir. 2010) (citing 20 U.S.C. §812(a)(1)(A), 1401(9)). Section 1415(b) of the IDEA
“establishes an elaborate procedural mechanism” to protect a child’s righPt. K&mninos v.
Upper Saddle River Bd. of Edu&3 F.3d 775, 778 (3d Cir. 1994). “One such procedural safeguard
is the right of those aggrieved by violations of the IDEA tdua process hearing before an
administrative official.”D.E. v. Cent. Dauphin Sch. Dis%65 F.3d 260, 274 (3d Cir. 2014). In
turn, “any party aggrieved by the findings and decision rendered [by the administrativa]offici
may appeal such findings anddaision to the State educational agendg.”(quoting 20 U.S.C.
§1415(g)(1)) (brackets in original). Finally, after an exhaustion of this adminrst@bcess, “the
IDEA permits any aggrieved party to bring a civil action in state or federal @matgyrants federal
district courts subject-matter jurisdiction over such actitzhs.

However,the right to file a civil actionin federaldistrict court for review of the state
administrativeactionis notunlimited.Ratherthe IDEA providesin pertinentpart,asfollows:

(2) In general.
(A) Decisionmadein hearing. Adecisionmadein a hearing
conducted pursuarit subsection(f) or (k) shall be final,

exceptthat any party involvedin suchhearingmay appeal
such decisionunder the provisions adubsection(g) and

paragrapt{2).



(B) Decision made at appeal. A decision made under

subsectiorfg) shallbefinal, excepthatanypartymaybring

anactionunderparagraph{2).

(2) Rightto bringcivil action.

(A) In general.Any party aggrieved bythe findings and

decisionmadeundersubsectiorff) or (k) who doesnothave

the right to an appealunder subsectio(g), and anyparty

aggrievedby the findings anddecision made under this

subsectionshall havethe right to bring acivil actionwith

respet to the complaintpresentegursuanto this section,

whichactionmaybe broughin anyStatecourt ofcompetent

jurisdictionorin adistrictcourtof the United Stateswithout

regardto the amounin controversy.
20U.S.C.88 1415(i)(1)to 1415(i)(2(A); seealso HopewellValley Reg'l. Bd. of Ed., 2015WL
1761991 at *3 (explaining thdimits of federalsubjectmatterjurisdiction over IDEA appeals);
H.T.v. HopewellValleyReg’l Bd. of Ed., No. 14-cv-1308, 2015/NL 4915652at*6 (same).The
plain language of théDEA, therefore permitsanappealo thefederalcourts onlywhereaparty
is “aggrieved by the findings and decisiomadeunder subsection$), (k), or (g) of thestatute.
HopewellValleyReg'l.Bd. of Ed., 2015WL 1761991at*3; H.T, 2015WL 4915652at*6. Here,

the partiesagreethe only subjectionthat could apply is subsection(f),* which provides, in
pertinentpart:
() Impartialdueprocesshearing
(1) In general
(A) Hearing

Whenever a complaint hdeenreceivedundersubsection

4 Neither party argues subsection (g) or (k) applies, nor does either party citeubesetisns.
(SeeECF Nos. 4 and 5.) Subsection (k) of the statute involves the process for placementof a chi
in an alternative educational setting, whishot at issue her&ee20 U.S.C. § 141%). Similarly,
subsection (g) is not at issue here, because it involves appeals to the State educationaf agency
the initial decisions made at the impartial due process hearing before the loegioediagency.
See20 U.S.C. § 1415(g).
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(b)(6) or (k), the parentsor the local educational agency
involvedin suchcomplaintshallhavean opportunityfor an
impartialdue process hearingyhich shallbe conducted by
the State educationalagencyor by thelocal educatonal
agency, as determined by State law or by the State
educational agency.

20U.S.C.88 1415€)(1)(A).

Theissueis which decisionsjf any,renderedo this point by theALJs canbe appealed
under subsectioff). The Boardassertghis Court hassubjectmatterjurisdiction overits appeal
of the decisions oALJ JamesBeaversALJ Reba,andALJ Kennedy pursuartb subsectiortf).
(ECFNo. 5 at 7.) However,subsectior({f) of thestatute"concernsdueprocesshearingsandthe
only decisioncontemplatedy theplain meaning of thasubsections the decisionfollowing the
dueprocesshearing.”"M.M. v. LafayetteSch.Dist., 681 F.3d 1082, 108Bth Cir. 2012);seealso
HopewellValley Reg'l.Bd. of Ed., 2015WL 1761991 at *3. The BoardarguesALJ Kennedy’s
July 27, 2017decision“was renderedafter sevendays of a due process heariagd . . . falls
squarelyin the situationfor which the IDEA confers jurisdiction” under subsecti¢i. (Id.) By
the Board’'sown measureof jurisdiction, the decisions of JudgamesBeaversand Judgd&keba
aswell asJudge Kennedy'SeptembeR4, 2015 decision, do nt#ll under subsectioff) because
they wererenderedeforethe dueprocesshearing.As Judge Wolfson noted, th&lJ decisions
that“merely deniedthe [Board]'s challengego the due process petition” and did not oceidter
animpartialhearingJ.R. and C.H. o/b/o S.R2016 WL 866934, at *4Thereforethe Court does
not havesubjectmatterjurisdictionover CountsOnethrough Four.

Therefore Defendants’ Motiorio DismissCountsOnethrough Fouis GRANTED, and
those CountareDISMISSED WITHOUT PREJUDICE. Seeln re Orthopedic‘Bone Screw”
Prod. Liab.Litig., 132 F.3d 152, 155-56 (3dir. 1997) (finding adismissalfor lack of subject
matterjurisdictionis nota judgment on theeritsandmustthereforebe without prejudice).
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B. Whether the Board’s Challenge of Judge Reba’s Decision to Order an
Evaluation of S.R. (Count Two) is Moot

As the Court finds it does not have subject matter jurisdiction over Count Two, it need not
reach the merits of Defendants’ argument regarding whether the Board's<laimot.

C. Whether the Board Exhaustedits Administrative Remedies

Defendants argue the Court does not have subject matter jurisdiction over thes Board’
appeal of ALJ Kennedy’s July 27, 2017 order finding the District failed to provide S.R. with a
FAPE (CountFive). (ECF No. 42 at 10.) Defendantslaim the Board failedd exhaust its
administrative remedies because the Administrative Action had not conclussdtihe Board
filed the Complaint. Ifl.) Defendants’ challenge of the Court’s jurisdiction over Cdiive
constitutes a factual attack under Rule 12(b)Cburtneyv. Choplin 195 F. Supp. 2d 649, 650
(D.N.J. 2002)(finding the issue of whether a party exhausted all administrative remedies is a
factual challenge)herefore, the Court may consider evidence outside the pleaGiogisl Elecs.

v. United States220 F3d 169, 176 (3d Cir. 200Q)itations omitted) Further,“no presumptive
truthfulness attaches to [the Board]'s allegatiddaivs, 824 F.3d at 346 (quotirgortensen549
F.2d at 891).

The Board acknowledges it filed the Complaint before all proceedings before ALJ
Kennedy concluded. (ECF No. 1 1 62; ECF No. 5 at 10.) DespiteiBpard argudsexhausted
its administrative remedies because “ALJ Kennedy'’s finding that the Board denied[BAPE]
represents a final judgment on the merits of the Board’s position in this caG&'N& 5 at 9.)

The Board argues the proceedings scheduled to take place after it filed the Cocopiegnhed
the question of damages onljd.(at 1611.) The Board contends even if it failed to exhaust its
administrative emedies, which it denies, the Court would nonethdiass jurisdictiorbecause

continued administrative proceedings could not provide the Board a reamedyhe futility
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exception would applyld. at 8 (citingW.B. v. Matula67 F.3d 484 (3d Cir. 1995).)

The Court findsit has subject matter jurisdiction over Colfive because the futility
exception to the administrative exhaustion requirement apfeesBatchelor v. Rose Tree Media
Sch. Dist. 759 F.3d 266, 2881 (3d Cir. 2014)The Third Circuit haseld the futility exception
applies when the plaintiff in an IDEA case “had previously participated in heanifigst of an
administrative law judge . . . and, in addition, the factual record was fully dedélogeat 280
(citing Matula, 67 F.3d at 496). The Third Circuit has found the futility exception applies “to
situations . . . where the court was not presented with educational issues tovael rdsiol citing
Derrick F. v. Red Lion Area Sch. Dis86 F. Supp. 2d 282, 295 (M.D. Pa. 2008)). Here,
Defendantsargue this Court lacks subject matter jurisdiction bec&iseKennedy’s July 27,
2017decision reserved judgment on J.R. and C.H.’s “claim for reimbursement for thaierah
out-of-district placement of S.R. at Lewis Schaakluding transportation expense$ECF No.

4-2 at 12.) The Court findthe issue of reimbursement is a question of damages that does not
deprive this Court of subject matter jurisdicti®@atchelor 759 F.3d at 28@1 (citingVicky M. v.
Northeastern Educ. Intermediate Unit, @86 F. Supp. 2d 437, 4538 (M.D. Pa. 2007) (finding
“exhaustion would be futile where plaintiffs sought damages . . . and where no other educationa
issues needed resolution”ALJ Kennedy’s determination that the Board did not provide S.R.
with a FAPE resolved the education issues associated with the Petitiddodittehad no further
recourse to challenge its liability in the Administrative Actidme Court finds the fultility
exception applies and subject jurisdiction over Cdtive is proper.

Therefore, Defendants’ Motion to Dismi€suntFiveis DENIED.

V. CONCLUSION

For the reasons set forth aboixefendantsMotion to Dismissthe Board’sclaims (ECF

No. 4) is GRANTED IN PART andDENIED IN PART . Defendants’ Motion to DismigSounts
12



1, 2, 3 and 4is GRANTED, and Courg 1, 2 3, and 4are DISMISSED WITH OUT
PREJUDICE. Defendants’ Motion to DismigSount Fiveis DENIED . An appropriate Order will

follow.

Date: May 29, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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