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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JAMMIE RUTKOWITZ,

Plaintiff, : Civil Action N0o:17-6622FLW)

V.
OPINION

JAMES TURNER; KRISTINA REED
TURNER; DEAN C. GRESEK;
LAW OFFICES OF WILLIS AND
GRESEK;HON. MADELINE F.
EINBINDER,;
HON. ARNOLD B. GOLDMAN;HON.
STEPHANIE M. WAUTERS; HON. :
JOHN F. RUSSO, AND JOHN DOESIDO:

Defendants.

WOL FSON, United States District Judge:

Before theCourt aretwo separateénotionsto dismiss filed byDefendants, HorMadelire
F. Einbinder, P.J.F.P.; Hon. Arnold B. Holdn J.S.C, Hon. Stephanie M. Wauters, J.S.C. and
Hon. John M. Russd.S.C(collectively, “Defendant Judges'\ho all preside in the Superior
Court of New Jersey, Family Division, Ocean Couiityis casearisesout ofa series of legal
disputes regarding visitation and custody rights of Rutkowitz and James’'Swimét. Plaintiff
claims inter alia, thather due process rights under the FourteemieAdment regarding
parenting rights were violated IDefendant Judges. Additionallgro sePlaintiff Jammie
Rutkowitz (“Rutkowitz” or “Plaintiff”) moves for sanctions pursuantied. R. Civ. P11 and
37, asking the Court to strike thendwes of pro sedefendants James Turner and Kristina Reed

Turner (he“Turners”), for failure to serve theiRnswes asrequired undeFed. R. Civ. P12.
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In her ComplaintPlaintiff assets federal claims again&efendant Judges and the
Turners pursuant to 42 U.S.C § 1983. In additidain@ff asserts stat@w claims againsthese
defendant$or emotional distreskidnapping andraud For the reasons that follow, the Court
GRANT S Defendant Judgesiotions to dismisg-urthermore, the CouBIENI ES Plaintiff's
motion for sanctions againtte Turners Finally, the Gurt sua spont®I SM|SSES claims
without prejudiceagainstDean C. Gresek and Law Offices of Willis and GreselPfamtiff's
failure to provideproof of service under Fed. R. Civ. P. Rule 4(m).

l. FACTUAL AND PROCEDURAL BACKGROUND

For the purposes of the motions to dismagisfactualallegations set forth in the
Complaint are taken as truelaintiff and James Turner had a child in 2009. Compl. | 15.
Although the two were never married, they were granted joint custody in [2§04P] 16. At
some point within the same year, James Turner was granted residential ddsetdyl7. Since
then, Plaintiff alleges thaturner, whocurrently hasustody of the child anid married to
Kristina Reed Turner, has cancelled or caukecthildto miss 25 court ordered visits with
Plaintiff. Id. at{ 21. Specifically, Plaintiff alleges thdamesTurner is conspiring with his wife
andlegal counseldefendants Dean C. Gresek and Law Offices of Willis and Grasek
“withhold... the intet” of the Supreme Couyrin light of certain decisiongy not allowing
Plaintiff to enjoy her parental right$-urther, Plaintiff alleges she has a court order to visitation
rights, and sought enforcement of those rigliieasnine times but that the GteCourt,
through the Bfendantiudgeshas ignored lawand “stood in the way” of her parenting time.
Id. at ] 23. However, Plaintiff provides no details regarding these visitation oRlanstiff
furtherclaims that Defendant Judgeave violated the Fourteentm@ndment by “not allowing

[her] to enjoy the sanctity of [her] parental rights.” Finally, Plaintdiros thatDefendant



Judges “punctuated” the Turners’ behawgrallowing them to deprive Plaintiff of access trh
child. Taken these allegationsgether Plaintiff dleges thaDefendant Judges’ actions or
omissions have violated her due process rights under the Fourteeatidientld. at T 28.

Plaintiff alsoassertstatelaw claims of intentional infliction of emotionalistress against
all parties Id., at § 44child abductionclaimsagainst JameBurner,Kristina Reed Turner, Dean
C. Gresek, and Law Offices of Willild. at 1 3#39; anda fraud claimagainst James Turnkt.
atq{ 4142. Defendant Judgesow move taismiss claimsgainst thenibasedon sovereign
immunity and judicial immunityAdditionally, Plaintiff moves for sanctions against the usn
for failure to serve theiAnswes.

Il. LEGAL STANDARDS

a. Motion to Dismiss

When considering a motion to dismiss a complaint for failure to state a claim updn whic
relief can be granted, pursuant to Fed. R. Civ. P. 12(b)(6), a court must accept jlkadzid
allegations in the complaint as true and view them in the light most favorable to the
plaintiff. Evanchov. Fisher 423 F.3d 347, 351 (3d Cir. 200%)is well settled that a pleading is
sufficient if it contains “a short and plain statement of the claim showing that thepisad
entitled to relief.” Fed. R. Civ. P. 8(a)(2).

Following theTwombly/Igbalktandrd, the Third Circuit applies a twaart analysis in
reviewing a complaint under Rule 12(b)(6). First, a district court must acteptia
complaint’'s wellpleaded facts as true, but may disregard any legal concluBmnkerv.
UPMC Shadyside578 F.3d 203, 210 (3d Cir. 2009). Second, a district court must determine
whether the facts alleged in the complaint are sufficient to show that the plaasti#f “plausible

claim for relief.”Id. A complaint must do more than allege the plaintiff's entitletiie



relief. Id. However, this standard “ ‘does not impose a probability requirement at the pleading
stage,’ but instead ‘simply calls for enough facts to raise a reasonabttagipethat discovery
will reveal evidence of’ the necessary elemenkHillips v. Cnty. of Alleghenyp15 F.3d 224,
234 (3d Cir. 2008) (quotinBell Atlantic Corp. v. TwombJy650 U.S. 544, 556
(2007); Nonetheless, a court need not credit either “bald assertions” or “legal conslusi a
complaint when deciding a motion desmiss.In re Burlington Coat Factory Sec. Litigl14
F.3d 1410, 1429-30 (3d Cir. 1997). The defendant bears the burden of showing that no claim has
been presentetiedges v. U.$404 F.3d 744, 750 (3d Cir. 2005) (citikghr Packages, Inc. v.
Fidelcor,Inc., 926 F.2d 1406, 1409 (3d Cir. 1991)). Finally, a court in reviewing a Rule 12(b)(6)
motion must only consider the facts alleged in the pleadings, the documents atiacbiedas
exhibits, and matters of judicial noticouthern Cross Overseas Agencies, Inc. v. Kwong
Shipping Grp. Ltd.181 F.3d 410, 426 (3d Cir. 1999).

Here,Plaintiff is proceedingpro se.“The obligation to liberally construepao
selitigant’s pleadings is welestablished.Higgs v. Atty. Gen. of the U,$%$55 F.3d 333, 339 (3d
Cir. 2011) (citingtstelle v. Gamble429 U.S. 97, 106 (1976)taines v. Kerner404 U.S. 519,
520-21 (1972)). “Courts are to construe complaints so ‘as to do substantial justice,” Fed. R. Ci
P. 8(f), keeping in mind tharo secomplaints in particular should be construed
liberally.” Alston v. Parker363 F.3d 229, 234 (3d Cir. 2004). “Liberal construction does not,
however, require the Court to credpi seplaintiff's ‘bald assertions’ or ‘legal
conclusions.”Grohs v. Yataurp984 F. Supp. 2d 273, 282 (D.N.J. 2013) (quolitigse v.
Lower Merion Sch. Dist132 F.3d 902, 906 (3d Cir. 1997). “[T]here are limits to [the courts’] ...
flexibility.... [P]ro se litigants still must allege sufficient facts in their complaimtsupport a

claim.” Mala v. Crown Bay Marina, Inc704 F.3d 239, 245 (3d Cir. 2013). “Evepra



secomplaint may be dismissed for failure to state a claim if the allegations set forth by the
plaintiff cannot be construed as supplying facts to suppdéim entitling the plaintiff to
relief.” Grohs 984 F. Supp. 2d at 282 (citinjlhouse v. Carlson652 F.2d 371, 373 (3d Cir.
1981)).

b. §1983 Claims Against Defendant Judges?

i. Sovereign Immunity

Defendantsnove to dismiss for lack of subject matter jurisdictmamsuant to Fed. R.
Civ. P. Rule 12(b)(1), on the basis of sovereign immunity under the Eleventh Amen@mest.
a Rulel12(b)(1) challenge is raised, the plaintiff bears the burden of demonsthatiagistence
of subject matter jurisdictionSeeMcCann v. Newman Irrevocable Trug§8 F.3d 281, 286 (3d
Cir. 2006). A Rulel2(b)(1) motion to dismiss is treated as either a “facial or factual challenge
the court's subject matter jurisdictiolisobuld Electronics, Inc. v. United Stat@20 F.3d 169,
176 (3d Cir. 2000). Under a facial attaskich as herehe movant challenges the legal
sufficiency of the claim, and the court considers only “the allegation® afdimplaint and
documents referenced therein and attached thereto in the light most favothble to
plaintiff.” 1d.; seePerez v. New JerseMp. 14-4610, 2015 U.S. Dist. LEXIS 92504, at *10,
(D.N.J. July 15, 2015Dempsey v. United Statdso. 15-2847, 2015 WL 6561217, at *1 (D.N.J.
Oct. 29, 2015).

“A state is generally entitled to immunity in federal court from suits by privateepar
including their own citizens. This protection from suit extends to state agencied as state

officials sued in their official capacities for monetary damag&sl. v. Jersey City Pub. Sgch.

1 Because the Couig dismissng claims pursuant to Fed. R. Civ. P. 12(b)(1) and 12(bg&%d
upon Eleventh Amendment Immunity or judicial immunity, this opinion does not analyze
Defendant Judgésthermerits based defensessed in their motions to dismiss.



341 F.3d 234, 238 (3d Cir. 2003). Sovereign immunity applies iétem state is not a named
party to the action, “‘as long as the state is the real party in inter@atter v. City of
Philadelphia,181 F.3d 339, 347 (3d Cir. 1999uptingFitchik v. New Jersey Transit Rail
Operations, Inc.8373 F.2d 655, 659 (3d €£i1989). Thus, a plaintiff may not evade or
circumvent a defendant's assertion of sovereign immunity by purposefullyngniite state as a
formal party to a complainChisolm v. McManimor75 F.3d 315, 322-23 (3d Cir. 2001).

In Fitchik, the Third Circuit explained that the state is a partinterest when “the
judgment sought would expend itself on the public treasury or domain, or interfere with the
public administration, or if the effect of the judgment would be to restrain the Gosetiimom
acting or to compel it to act.” 873 F.2d at 659. In other words, sovereign immunity is agigropri
if the named defendant éssentially aflarm of the state.Davis v. Lakewood\o. 03—-1025,

2005 WL 1863665, at *3 (D.N.J. Aug. 4, 2006itihg Chisolm, 275 F.3d at 323)Generally

under theFitchik test, it is weHestablished that “state courts, its employees, and the judges are
entitled to immunity under the Eleventh Amendment because they are part of thed Jardicch

of the state of New Jersey, and therefore considareas of the state.’Dongon v. Banar363

Fed. Appx. 153, 156 (3d Cir. 201@jt{ng Johnson v. New Jerse869 F.Supp. 289, 298 (D.N.J.
2001). There are only three exceptions to Eleventh Amendment immunity: “(1) tdondgaan
Act of Congress, (2) waiver by state consenuitg and (3) suits against individual state officials
for prospective relief to remedy an ongoing violation of federal I&vA. ex rel. E.S. v. State—
Operated Sch. Dist344 F.3d 335, 345 (3d Cir. 2003).

However Eleventh Amendment immunity does not bar safiginststate officials sued
in theirindividual capaciy. SeeHafer v. Melo,502 U.S. 21, 26 (1991). (holding state officials

sued in their individual capacity are “persons” for purposes of 8 19&dker v. Beard244



Fed. Appx. 439, 440 (3d Cir. 2007Because damage remedies from a state official acting in his
or her individual capacity would come from that individual’s personal assets, tin@vstad not
be the real party of intere$tl. Accordingly, the question is not whethestate officialacted in
an official or individual capacity, buh which capacity thelaintiff brings suit against thetate
official. Hafer, 502 U.Sat 26-27.Finally, a daintiff may sue atate official individually,for a
constitutional violatiorunder the legal fiction dEx parte Youngso long as they seek
prospective injunctive or declaratory religf parte Young209 U.S. 123, 159-60
(1908),SeeAlden v. Maine527 U.S. 706, 757 (1999). In order to do so, howekierclaim
must beagainst a state official for ongoing violations of federal Milneeling & Lake Erie R.
Co. v. Pub. Util. Comm'n of Com. of P241 F.3d 88, 91 (3d Cir. 1998).

Here, Plaintiffhasnotclearly allegedvhether Defendant Judges éeingsued in their
official or individual capacities. WhilBefendant Judges are named individuahg,Complaint
is vague, and provides ractualdistinction between any of the judges. Thaghe interest of
completeness, the Court wilbnstree this suitas againsDefendant Judges their official
capaciy, as well agheir individualcapaciy. In that regard, ithe clamsarebroughtagainst
Defendant Judges in their official capacity, thieeyarebarred under thEleventhAmendment,
becaus®efendaih Judgesre part of the judicial branch of the state of New Jersey, and
therefore considered “arms” of the st&@eeFidanzato v. Somerset, Hunterdon, & Warren Ctys.
Vicinage 13No. 11-5132, 2012 WL 4508008, at *6 (D.N.J. Sept. 28, 2012).

None of the exceptions to Eleventh Amendment immunity apply here. First, Eleventh
Amendment immunity has not been abrogated by Congress with respect to § 198msts a
the StatesQuern v. Jordan440 U.S. 332, 345 (1979) (“8 1983 does not explicitly and by clear

language indicate on its face an intent to sweep away the immunity of teg; &tar does it have



a history which focuses directly on the question of state liability and whichssthatvCongress
considered and firmly decided to abrogate the Eleventh Amendment immunity oftése”"pta
Moreover, it is wellestablished that “[t]he State of New Jersey has not waived its sovereign
immunity with respect to § 1983 claims in federal couvtiérzwa v. United State282 Fed.
Appx. 973, 976 (3d Cir. 2008). FinalliJaintiff is not seeking prospective injunctivadief
against Defendantudlges. Accordingly, to the extent Plaintiff brings her § 1983 claims against
Defendant Judges in their offadicapacity, these federal claims are barred by sovereign
immunity.
ii. Judicial Immunity

Even ifPlaintiff is suingDefendant Judgea their individualcapacity the § 1983 and
state tort claims are barred under judicial immursigeGallas v. Supreme Court of
Pennsylvania211 F.3d 760, 768 (3d Cir. 2000) (holding judges are provided additional
immunity when sued for actions taken in their judicial capacitge Supreme Court long has
recognized that judges are immune from suit under § 1983 for monetary damages arising fr
their judicial acts.’ld. (citing Mireles v. Wacp502 U.S. 9, 9 (1991)). Following the Supreme
Court’s guidance, the lower courts “must engage in agaroinquiry to determine whether
judicial immunity is applicable.ld. “First, a judge is not immune from liability for nonjudicial
actions, i.e., actions not takenthe judge’s judicial capacity.Td. at 768 (quotindvireles 502
U.S. at 11). “Second, a judge is not immune for actions, though judicial in nature, taken in the
complete absence of all jurisdictionld. “With respect to the first inquiry, ‘the famts
determining whether an act by a judge is a ‘judicial’ one relate to the natilre adt itself, i.e.,
whether it is a function normally performed by a judge, and to the expectations oftibg, pa

i.e., whether they dealt with the judge in his jialicapacity.”ld. at 768—69 (quotin§tumpv.



Sparkman435 U.S. 349, 362 (1973)Courts must “draw the line between truly judicial acts,
for which immunity is appropriate, and acts that simply happen to have been done by judges,’
such as administratvacts.”ld. at 769 (quotind-orresterv. White 484 U.S. 219, 227 (19388)

“A judge will not be deprived of immunity because the action he took was in error, was
done maliciously, or was in excess of his authority; rather, he will hectub liability only
when he has acted in the ‘clear absence of all jurisdictitth.&t 769 (quotingstump435 U.S.
at 356-57(citation omitted)). “Immunity will not be forfeited because a judge has committed
‘grave procedural errors,’ or because a judge has conducted a proceeding in enafiafat ex
parte’ manner.ld. “Further, immunity will not be lost merely because the judge’s action is
‘unfair’ or controversial.ld. (quotingCleavingerv. Saxner474 U.S. 193, 199-200). The
courts’ analysis focuses “on the general nature of the challenged action, withoryt iimigui
such ‘specifics’ as the judge’s motive or the correctness of his or herotetidi; seeMireles
502 U.S. at 13 (“[T]he relevant inquiry is the ‘nature’ and ‘function’ of the act, not tihe ‘a
itself.” In other words, we look to the particular act’s relation to a gef@mation normally
performed by a judge....”) (citation omitted).

Neverthelesgudicial immunity does noper sebar non-monetary damages sought
through injunctive or declaratory reliéfulliam v. Allen 466 U.S. 522, 527 (1984xe Leeke v.
Timmerman454 U.S. 83, 85 (1981). However, the 1996 amendment to § 1983 bars injunctive
relief againsState @urt judges brought under that statugeeCorliss v. O'Brien,200 Fed.

Appx. 80, 84 (3d Cir. 2006)While aplaintiff may request declaratory religig/she must show
a likelihood of future injuryasdeclaratory judgment is an inappropriegenedy to proclaim

liability for past actionsld.; Gochin v. Thomas Jeffersamiv., No. 16-6153, 2017 WL



2152177, at *8 (E.D. Pa. May 17, 201Ifstead, declaratory relies meant to “define legal
rights and obligations” for future conduct betweenipartd.

Here all claimsagainstDefendant Judges afer judicial actiondaken,or omissions
made,in custody cases. Independent of the merits of the decisions or any possib)etrerrors
general nature of the challenged actions relates to typical judicial desisking. For example,
while Plaintiff alleges thaDefendant Udges violated her Fourteenth Amendment rigies,
statal basesare theallegationghatthese judgefailed to enforcen order against James Turner
to provide visitation hours and make up missed appointments. Compl PR2aiff alsoclaims
thatDefendant ddges acted outsidd their judicial scope by acting without just cause in
refusing to returrtustody of the son to PlaintifieePlaintiff. Opp. To Mot. To Dis., p. 4.
Specifically,Plaintiff claims thaDefendant ddges violated her due proceggtsby ignoring
herright to the child and by refing to “permit... parenting timéld. at{ 3.In sum,Plaintiff’s
allegatiors describeharms allegedly caed by judicial acts or omissiarSompl., 8. In fact,
the alleged harmarisefrom independent decisions fur different judgeswho each ruled
againstPlaintiff's interestId. at 1 23, 28. In essence, Plaintiff is suing Defendant Judges f
ruling against her in Stateo@rt. Indeed, each custody decisidescribeds judicial in nature, no
matter how Plaintiff may disagree. Simply, Plaintiff fails to allege any facts estig
extrajudicial condugtand thusfails to allege the facts necessary to pierce judicial immunity for
civil damagesSee e.g. Stump35 U.S. at 362.

Finally, Plaintiffs claims against Defendant Juddgesnonmonetary reliefrealso
dismissed. Plaintiff imot seekng injunctive relief. Compl.,{ 1Q, andthe declaratory relief
sought is impropeindeed declaratory relief is onlgppropriate for future conduct, biere,

relief is soughfor alleged harm causdxy past decisions made by Defendant Judgesntiff

10



does not, however, provide facts demonstrating how a future injury is likely to eldauany
of the Defendant Judge&s such, declaratory relief is properly pled.

Accordingly, all federal and state claims against Defendant Judges for civil damages and
declaratory relief are dismissed.

C. Motion for Sanctions against the Turners

Plaintiff movesfor sanctios, pursuant to Fed. R. Civ. P. 3¥gcause¢heTurners
proceedingoro se failed to servePlaintiff their Answer within 21 dys asrequiredby Fed. R.
Civ. P. 12. In this casehé¢ Turnersfiled their Answers on September 28, 2017. Plaintiff, despite
havingnot receivedfficial service or a copy of the pleadings, became aware th@uthers
filed thoseAnswaess. Plaintiff, then notified the Court on October 20, 20t&gardinghe
Turners’lack of serviceon Plaintiff SubsequentlyPlaintiff filed her Motionfor Sanctions on
January 2, 201&laintiff requestshat I strike theTurners’ Answers and preclude them from
filing future responsive pleadings.

It is well-settled that the test for determining whether Rulsdrictions should be
imposed is one of reasonableness under the circumstances, the determination @fiwhich f
within the soundliscretionof the district ourt. Brubaker Kitchens Inc. v. Brow@80 Fed.
Appx. 174, 1853d Cir.2008) €iting Gary v. Braddock Cemeteryl7 F.3d 195, 201 n. 6 (3d
Cir. 2008)).Pro selitigants are not immune fromanctions, but courts may take into account
party’spro sestatus as someone who is untutordndeciding theampostion of
sanctionsSeeUnanue Casal v. Unanue Casi82 F.R.D. 146 (D.N.J. 1989}tiyogi v. Intersil
Corp.,No. 05-4685, 2006 WL 2570826, at *2 (D.N.J. Sept. 5, 2006) (citations omBrédyza
v. Moloney No. 08- 01785, 2009 WL 1767594, at *10 (D.N.J. June 19, 2009).

Furthermorepro selitigants are provided lenien@sto the technical rules of court

proceedingsSee e.g. Delso v. Trustdesr Ret. Plan For Hourly Employees of Merck & Co.,

11



No. 04-3009, 2007 WL 766349, at *13 (D.N.J. Mar. 6, 20@i@yinhg that“courts often extend
theleniencygiven topro selitigantsin filing their pleadings to other procedural rules which
attorneys are required to follow,Metropolitan Life Ins. Co. v. Kalenevitch02 Fed. Appx.
123, 125 (3d Cir. 2012);abron v. Grace6 F.3d 147, 153 n.2 (3d Cir. 1993). Specifically, it is
well established thatourtsmayexcusepro selitigantswhen violations ofime

limitations, servicerequirementsor pleading requirementsccur. Id. at *13 (D.N.J. Mar. 6,
2007) €iting LaMaina v. Brannon804 F. Supp. 607, 610 n. 3 (D.N.J. 1992¢ttle v.First
Union Nat'l. Bank279 F.Supp.2d 598, 604—605 (D.N.J. 20@8Jesus Corona v. DeRo$£5
F. Supp. 2d 516 (D.N.J. 2004jagsburn v. Va‘ad Haraboning3 F. Supp. 2d 732, 742 n. 5
(D.N.J.1999);Bobian v. CSA Czech Airline222 F.Supp.2d 59.N.J.2002),aff'd 93 Fed.
Appx. 406 (3d Cir. 2004 )doffman v. Pressman Toy Cor@g80 F. Supp. 498, 499 (D.N.J.
1990)).

Here,the Turnersare proceedingro seandlikely untutored to the law. In that regard,
the Court exercisgts discretion and will not impose sanctions on the Turfarghe technical
violation of servicerules While theTurnersdid noteffectuateproper service of their Answeas
required under Rule 1#heyfiled the Answerglenying all of Plaintiff'sallegationsindeed the
Turnersdid not asserny counterclaims iresponse to the Complaint; as suekaintiff would
not be unduly prejudiceasthere areno claimsbroughtagainst Plaintiff And, importantly,
courtsgenerally prefeto analyzecase on the rerits Forthe same reasonisalsodo not find
monetary sanctions agairnteesepro sedefendants would be appropridbe thiskind ofrule
violation. Therefore] declineto strikethe TurnersAnswess or utilize anyof my sanctioning
power. Although the Court declines to impose sanctioeig,the Turnersare on notice that they

must comply witithe Federal Rules of Civil Procedure moving forward.
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d. ClaimsRegarding Dean Gresek and L aw Offices of Willisand Gresek

OnNovember 06, 201, Plaintiff received an @ler fromthis Court informingherthat
the Gurt had not received verification of service regardiegn Gresek and the Law Offices of
Willis and GresekThe Order requested Plaintitd notify the Court in writing when all
defendants have been served pursuant to Fed. R. @ifmP seeOrder datedNovember 6,

2017. Under Rule 4(m), a plaintiff must serve the summons and complaint on a defendant within
90 days after the filing of the complaified. R. Civ. P. 4(mgeeMala v. Crown Bay Marina,

Inc., 704 F.3d 239, 245 (3d Cir. 2013) (stating trat seplaintiffs are responsible for having the
summons and complaint timely served on defendants because, “[a]t the end of the day, they
cannot flout procedural rulesthey mustbide by the same rules that apply to all other
litigants.”). If a plaintiff does not serve the summons and complaint within the allotted time
period, Rule 4(m) provides that “the court—on motion or on its own after notice to the
plaintiff—must dismiss thaction without prejudice against that defendant or order that service
be made within a specified timeFed. R. Civ. P. 4(mkeePowell v. Symon$80 F.3d 301, 310
n.8 (3d Cir. 2012)lsaac v. SigmarNo. 16-5345, 2017 WL 2267264, at *3 (D.N.J. May 24,
2017).

Here, the Court provided notice whidguestedPlaintiff to prove that service was made
on defendant&resek and Law Offices of Willis and Gres&lnce then, the Court has not
received any proof of servicldeed,Gresekand Law Offices of Willis and Gresdiave not
made an appearanoa the docket. Thusecausélaintiff has failed to serve Gresek and Law
Offices of Willis and Greselpursuant to Rule 4(mhé¢ Gurtsua spontelismisestheclaims

against these two defendamtghout prejudice.
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e. §1983 Claimsagainst the Turners

Having dismissed athe claims against Defendant Judges and Gresek and Law Offices of
Willis and Gresek, the only remainiicguses of action are 8 1983 and state law claims against
the Turnes. While the Turners have not moved to dismiss any of those claims, the Court notes
that Plaintiff's Complaint is devoid of any facts describing how the Turners, \ehariaate
citizens, acted under the color of lala state a claim for relief und&r1983, a plaintiff must
allege, first, the violation of a right secured by the Constitution or laws afrilied States and,
second, that the alleged deprivation was committed or caused by a person acting andér col
state law.SeeWest v. Atkins487 U.S. 42, 48 (1988pjiecknick v. Pennsylvani&6 F.3d 1250,
1255-56 (3d Cir. 1994Malleus v. George41 F.3d 560, 563 (3d Cir. 2011). There are a
multitude of factspecific tests a party can allege in order to hold a private party liable &inder
1983. It appears, however, that Plaintiff has not adequately alleged facisfioasat of the
relevant testsTherefore,The Court will providePlaintiff leaveto amend the complaint within
twenty (20) days from the date of the Order accompanying this Opinion, in ordafftciently
plead a § 1983 claim against the Turn®taintiff is well advised that absent a properly pled §
1983 claim against the Turners, the Court m@gline to exercissupplenentaljurisdictionwith

regards tdPlaintiff's statelaw claims againghese remaining defendarits.

2 |In a federal questiosuit, such as the one here, a court has supplemental jurisdiction over the
state law pendant claims brought by a plaint8ee28 U.S.C. § 1367However, the exercise of
supplemental jurisdiction is a matter of discreti®ae United Mine Workers of America v.

Gibbs 383 U.S. 715, 726 (1966) (stating that “pendent jurisdiction is a doctrine of discretion, not
of plaintiff's right.”). In that regard, once the federal claims are dismissgduant to 28 U.S.C.

8 1367(c)(3), “[t]he district coUijt may detine to exercise supplemental jurisdiction. .” Id.
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[I. CONCLUSION

All claims brought under 42 U.S.C. § 1988ainstDefendant Judges Einbinder,
Goldman, Wauters and Russwe dismissedvith prejudicefor the above stated reasons
FurthermorePlaintiff’'s motion for sanctions against James Turner and Kristina Reed Tsirner
denied. Finallyclaims against Dean Gresek and Law Offices of Willis and Greseduare

spontedismissed for lack for service.

DATED: July 12, 2018 /sl ___Freda L. Wolfson
Hon. Freda L. Wolfson
U.S. District Judge
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