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WILLIS OF PENNSYLVANIA, INC. and
WILLIS OF NEW JERSEY, INC.,

FourtParty Plaintiffs,

V.
CRC INSURANCE SERVICES, INC.

Fourth-Party Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethe Courtare:(1) FourthPartyDefendanCRC Insuranceservices]nc.’s (“CRC”)
Motion for Judgmenbon the Pleading¢ECF No. 60); (2)Third-Party Defendants/FourtRarty
Plaintiffs Willis of Pennsylvanialnc. andWillis of New Jersey,Inc.’s (collectively, “Willis™)
Motion for Judgmenbon the Pleading$¢ECF No. 61); (3)Nominal DefendantEstateof Brian
Pancoasby Administratix Ad ProsequendurdanaPancoas(the “Estate”) andDanaPancoast’s
Motion for Judgment on the PleadindECF No. 62); and (4) Plaintiff Gemini Insurance
Company’s(“Gemini”) CrossMotion for SummaryJudgmeni{ECF No. 71)! All motionsare
opposed. Havingeviewedthe parties’ submissiondiled in connectionwith the motions and
having held oral argument danuaryl5, 2019, pursuamd FederaRule of Civil Procedure 78(a),
for thereasonsetforth below, andor goodcauseshown,DefendantsMotionsfor Judgmenbn
thePleadingsareGRANTED . Gemini’sMotion for SummaryJudgments DENIED.
l. BACKGROUND

This dispute arises out of Gemini's denial of insurance coverag€ltdransport, Inc.,
FCI Leasing LLC, and 33 East Maintenance, (tlte “Freehold Entities”), adNamed Insureds
under the Gemini Policy, for the wrongful death and survivorship claims asserted Hgairsy

the Estate and Dana Pancoastwigbw of decedent Brian Pancoast, in the Underlying Lawsuit

L CRC, Willis, the Estateand Dana Pancoast will be collectively referred to as Defendants.



for Brian Pancoast’s death a workplace accidenthe parties agree the facts are not in dispute
and that the issue before the Court is a matter of The sole issue before this Court is whether
the “Named Insured versus Named Insured” Exclusion in the Gemini Policy barsgeowdran
a decease@mployeés estate and his widowassertclaims against a Named Insurad an
underlying lawsuit.
A. The Gemini Policy

CRC is a wholesale insurance broker who was authorized to place insurance with Gemi
among other insurers. (ECF No. 21 1 12.) Willis, an insurance broker, approached CR@1to obta
guotes for an excess policy for the Freehold Entities for the period of 2013 to RDA¥18.)
CRC eventually placed tHereehold Entities with th&emini Policy(ld. § 17), whichissued a
commercial umbrella policfpr the policy period of October 1, 2013 to October 1, 2014. (Gemini’s
Statement of Facts (ECF No.-11{ 16); CRC’s Resp. (ECF No. 73 T 16); Willis’ Resp. (ECF No.
76 1 16).) The Gemini Policy names FCI Transport, Inc., FCI Leasing LLC, and 33 East
Maintenance, Inc. as Named Insureds. (ECF Ndl ¥11.7; Gemini Policy (ECF No. 714); ECF
No. 73 1 17; ECF No. 77 1 17.) Under “Exclusions,” the Gemini Policy contained the following:

This Insurance does not apply to:

bb. Named Insured versus Named Insured

Any liability, costs or expenses of any Named Insured or its
“employees” arising out of, caused or contributed to by any “bodily
injury” or “property damage” claimed by any other Named Insured
or its “employees”.

(ECF No. 7714 at 15.Employee is defined as including “leased worker[s]” but not “temporary

worker[s]”. (d. at 31.)



B. The Underlying Lawsuit

On May 29, 2014, Brian Pancoast, an employee of Freehold Cartage, Indyinedthe
course of his employmemthile working on a specialty rebff tank/container when the hatch of
the roltoff tank/container closed on him. (ECF No. 44 1 13.) As a result of the workplace accident
Dana Pancoast and the Estate filed a wrongful death and survivorship getiwst the Freehold
Entities in the Superiordlrt of the State of New Jersey, Middlesex CoufECF No. 441.) All
claims against Freehold Cartage, Inc. were voluntarily dismissed. (ECF No4.y&@fimmary
Judgement was also entered in favor of 33 East Maintenance, Inc. and FCI Leasing.L1.8.)(
Therefore, the only remaining defendant in the Underlying Lawsuit was FCI drangg. 7 9.)
Eventually, theEstate and Dana Pancoast entered into a settlement with FCI Transport, whereby
FCI Transport assigned to the Estate and Dana Pancoafstalights against Gemini, Willis and
CRC. (d. 1 11; ECF No. 73 1 11.) The Estate and Dana Pancoast entered into a consent judgment
with FCI Transport in the amount of $3,750,000. (ECF No. 73 YF.)Transport was insured
under a primary commercigeneral liability policy, which tendered its limit of $1,000,000 to the
Estate and Dana Pancoahld. {] 13-14.)Therefore, the Estate and Dana Pancoast agreed that they
would only seek to recover the remaining $2,750,000 from Gemini, Willis and/or @R{ 15.)

Gemini denied any obligations to defend or indemnify the Freehold Entities pursuant to
the “Named Insured versus Named Insured” Exclusion. (ECF No. 762§.2@n September 14,
2017, it confirmed its denial of coveraghl.(f 27.) On September 22, 2017, Willis, on behalf of
the Freehold Entities, wrote a letter to Gemini challenging its denial of covevaggant to the
“Named Insured versus Named Insured” Exclusiteh. { 28.) Nevertheless, on September 26,

2017, Gemini continued its denial of coverage. { 29.)



C. Procedural History

In addition to confirming its denial of coverage on several occasions, on Sep@&mber
2017, Gemini filed this action seeking a declaration that there is no coverage fordibwylng
Lawsuit. (ECF M. 1.) The Freehold Entities, the Estate, and Dana Pancoast filed-Phntg
Complairts against Willis, asserting negligent procurement of coverage. (ECF No. Bs)f\eid
a FourthParty Complaint against CRC alleging that if the Court were to deterthat the
“Named Insured versus Named Insured” Exclusion applied, then CRC was negligeninfgptdail
advise Willis that the Exclusion would preclude coverage in the circumstansesitec by the
Underlying Lawsuit. (ECF No. 21.)

On June 6, 2018, Wi filed a Motion to Dismiss Count Ill, a New Jersey Consumer Fraud
Act claim, of the ThirdParty Complaint filed by the Estate and Dana Pancoast against them. (ECF
Nos. 4950.) On June 18, 2018, the Estate and Dana Pancoast consented to the dismissal with
prejudice of the New Jersey Consumer Fraud Act claim ofhisd-Party Complaint against
Willis. (ECF No. 51.)On October 22, 2018, CRC filed a Motion for Judgment on the Pleadings
against Gemini’'Amended Complaint and FousBrarty Complaint(ECF No. 60.) On that same
day and on October 25, 2018, respectively, Willis and the Estate and Dana Palsoddstl
motions for judgment on the pleadings relying on CRC’s motion brief. (ECF Ne&2.51n

response to the motions, Gemini filed a Cross Motion for Summary Judgment. (ECF No. 71.)

2 If, on a Motion to Dismiss under Rule 12(b)(6) or 12(c), materials outside the mesaatia
presented and not excluded by @wurt, the motion may be treated as one for summary judgment.
In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1426 (3d Cir. 1993¢e also Angelastro

v. Prudential-Bache Secs., In¢64 F.3d 939, 944 (3d Cir. 198Because the parties agreerthe

are no factual dispute&emini filed a Motion for Summary Judgment which was opposed by all
parties,andall partieshad the opportunity to present evidence and fully brief the instant motions,
this Court will analyzeall motions under the summary judgment standard.



Il. L EGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositionsanswers to
interrogatoriesand admissions ofiie, togethermwith the affidavits, if any, show thathereis no
genuindgssueasto anymaterialfactand that the movingartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c). Afactualdisputeis genuineonly if thereis “a sufficientevidentiary
basisonwhich a reasonablgiry couldfind for the non-moving party,’andit is materialonly if it
has theability to “affect the outcome of theuit under governingaw.” Kaucherv. Cty. of Bucks
455 F.3d 418, 423 (3@ir. 2006);seealso Andersow. Liberty Lobby, Inc, 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude agrant of summary
judgment. Anderson477U.S. at 248.“In considering a motiofor summaryjudgment, alistrict
courtmay notmakecredibility determinations or engageanyweighing of the evidenc@jstead,
the non-moving party’s evidends to be believed andll justifiable inferencesreto bedrawnin
his favor.” Marino v. Indus. CratingCo., 358 F.3d 241, 247 (3dir. 2004) (quotingAnderson
477U.S.at 255));seealso MatsushitaElec. Indus.Co. v. ZenithRadio Corp, 475U.S.574, 587,
(1986); Curley v. Klem, 298 F.3d 271, 276-77 (3dir. 2002).“Summaryjudgmentmay not be
granted . . if thereis adisagreemendverwhatinferencecanbereasonablgrawnfrom thefacts
evenif thefactsare undisputed.Nathansorv. Med.Coll. of Pa., 926 F.2d 1368, 138@rd Cir.
1991)(citing Gansv. Mundy, 762 F.2d 338, 340 (3dir.), cert. denied 474U.S. 1010 (1985));
Ideal Dairy Farms,Inc.v. John Labattltd., 90 F.3d 737, 744 (3Qir. 1996).

Theparty movingfor summaryjudgment has thimitial burden of showing thieasisfor its
motion. CelotexCorp.v. Catrett 477U.S.317, 323 (1986)f the movingparty bearsthe burden
of persuasiorat trial, summaryjudgmentis appropriate onlyf the evidencés not susceptiblgo
differentinterpretationor inferencesby the trier of fact. Hunt v. Cromartie 526 U.S. 541, 553

(1999).0n the other handif the burden opersuasiorat trial would beon the nonmoving party,



the party movingfor summaryjudgmentmay satisfyRule 56’s burden of productioy either(1)
“submit[ting] affirmative evidencethat negatesan essentiaklementof the nonmoving party’s
claim” or (2) demonstratintthat the nonmovingparty’s evidenceis insufficientto establishan
essentialelementof the nonmovingparty’s claim.” Celotex 477 U.S. at 330 (Brennan, J.,
dissenting) Oncethe movantadequatelysupportsts motion pursuanto Rule 56(c), the burden
shiftsto the nonmovingparty to “go beyond the pleadings and by toevn affidavits, or by the
depositionsanswergo interrogatoriesand admissions dfile, designatespecificfacts showing
thatthereis a genuinassuefor trial.” Id. at 324;seealsoMatsushita 475U.S.at 586; Ridgewood
Bd. of Ed.v. Stokley172F.3d 238, 252 (3&€ir. 1999).In deciding themeritsof aparty’s motion
for summaryjudgment, theourt’srole is notto evaluatehe evidenceanddecide theruth of the
matter, but to determinewhetherthereis a genuinassuefor trial. Anderson 477 U.S. at 249.
Credibility determinationsrethe province of théactfinder.Big AppleBMW, Inc.v. BMW of N.
Am.,Inc.,, 974 F.2d 1358, 1363 (cir. 1992).

There can be “no genuine issue as to any material fact,” however, if a partjofaiake
a showing sufficient to establish the existence of an element essential to tHatqaesey and on
which that party will bear the burden of proof at tri@élotex 477 U.S. at 3223. “[A] complete
failure of proof concerning an essential element of the nonmoving party’s casearniBcessders
all other facts immaterial.ld. at 323;Katz v. Aetna Cas. & Sur. C®72 F.2d 53, 55 (3d Cir.
1992).
1. DECISION

A. Rules of Insurance PolicyConstruction
ThepartiesagreetheGemini Policy ido be construed undérewJerseyaw. (SeeECF No.

60-1lat7-8and ECF No71-1 at 1112.) Under New Jersey law, the interpretation of an insurance



contract is a question of la@imonetti v. Selective Ins. C859 A.2d 694, 698 (N.J. Super. Ct.
App. Div. 2004).

“[W]hen interpretingan insurance contract, the basic rule is to determinantéetion of
the parties from the language of the policy, giving effect to all parts so as to giveoaalge
meaningo theterms.”ld. (citing Stonev. Royal InsCo., 511 A.2d 717, 718\.J. Super Ct. App.

Div. 1986);Tookerv. Hartford Acc.& Indemn.Co., 319A.2d 743, 745-74@N.J. Super Ct. App.

Div. 1974)).Generally, insurancepoliciesareliberally construedo afford coveragehatanyfair
interpretation will allow.”Am. Wrecking Corp. v. Burlington Ins. C846 A.2d 1084, 1088 (N.J.
Super. Ct. App. Div. 2008) (citingongobardi v. Chubb Ins. Co. of N.582 A.2d 1257, 1260
(N.J. 1990) (citation omitted)). “Consistent with that principle, courts also endeauterpre
insurance contracts to accord witie objectively reasonable expectations of the insuf&ekled

Air Corp. v. Royal Indem. C0961 A.2d 1195, 1203 (N.J. Super. Ct. App. Div. 2008) (citations
omitted).

Nevertheless, “the words of an insurance policy should be given their ordinary meaning,
and in the absence of ambiguity, a court should not engage in a strained construction to suppor
the imposition of liability.”Longobardj 582 A.2d at 1260 (citation omitted§imonetti 859A.2d
at 698 (“When the terms of the contract are clear and ugaous, the court must enforce the
contract as it is written; the court cannot make a better contract for partiebdéhame that they
themselveagreedo.”) (citationsomitted). The Court’sroleis notto write for the insureda better
policy of insuancethanthe onepurchased.¥WalkerRoggenc. v. Chelsedritle & Guar. Co., 562
A.2d 208, 214 (N.J. 1989) (citation omitted). However, “[w]hen the provisions of the text, read
literally, would largelynullify the protections afforded hlye policy, we restricttheir meaning ‘so

as to enable fair fulfilment of the stated policy objectivélito Lenders Acceptance Corp. v.



Gentilini Ford, Inc, 854 A.2d 378, 397 (N.J. 2004) (citatiomitted).

However wherea genuine ambiguitgxists,it mustberesolvedagainstheinsurer.DiOrio
v.N.J.Mfrs. Ins.Co. 398 A.2d 1274, 128(N.J.1979).If the language of the policy suppams
meanings, one favorable to the insurer and one favorable to the insured, the interpretation
supporting coveragaustbe appliedCorcoranv. Hartford Fire Ins.Co., 333 A.2d 293, 298N\.J.

Super. Ct. App. Div. 1975). Nevertheless, an insurance policy is hot ambiguous simplyebecaus
two conflicting interpretations have been offered by the paRiesario ex rel. v. Haywood99

A.2d 32, 3738 (N.J. Super. Ct. App. Div. 2002) (citifpwell v. Alemaz, In¢.760 A.2d 1141,

1147 (N.J. Super. Ct. App. Div. 2000)). “[l]n establishing ambiguity, the insured must do more
than suggesa possible alternative reading of the contract; it must also offeloljectively
reasonable reading of thesduted passage.Pittston Co. Ultramar Am. v. Allianz Ins. C4d.24

F.3d 508, 520 (3d Cir. 1997). A clear ambiguity exists when the “phrasing of the policy is so
confusingthattheaveragepolicyholder cannatnakeout the boundaries of coveragk€ev. Gen.
Accident Ins. C0.767 A.2d 985, 987 (N.J. Super. Ct. App. Div. 2001).

When exclusionary provisions are involved, it is well settled that the couridsbaadly
read coverage provisions, and narrowly read exclusionary proviSeasch EDP v. Am. Home
Assur, 632 A.2d 286, 289 (N.J. Super. Ct. App. Diegrtif. denied 640 A.2d 848 (N.J. 1994);
Aviation Charters, Inc. v. Avemco Ins. C663 A.2d 312, 314 (N.J. Super. Ct. App. Div. 2000),
aff'd as modified 784 A.2d 712 (N.J. 2001). “However, exclusions are presumptively valid and
will be given effect if ‘specific, plainglear, prominent, and not contrary to public policy.”
Princeton Ins. Co. v. ChunmuargP8 A.2d 9, 17 (N.J. 1997) (quotimgpto v. Russol659 A.2d
1371, 1378 (N.J. 1995)). Therefore, “where the words of an exclusionary clause are clear and

unambiguousia court should not engage in a strained construction to support the imposition of



liability.” AviationCharters,Inc., 763A.2dat 314 (quoting-.ongobardj 582 A.2dat 1260;Cobra
Prods., Inc. v. Fed. Ins. Cor22 A.2d 545, 549 (N.J. Super. Ct. App. Div. 19@@)tif. denied
733 A.2d 494 (N.J1999)).The burden is on the insurer to demonstrate that the exclusion applies
and bars coverage, and to show that the insured’s interpretation of the exclusieasonable.
Aetna Ins. Co. v. Weis416 A.2d426, 429 (N.J. Super. Ct. App. Div. 1980).

Accordingly, the first step in examining an insurance policy is determining whether
ambiguity existsPittston Co. Ultramar Am.124 F.3d at 520.

B. Analysis

The sole issue before this Court is whether the “Named Insured versus Named Insured”
Exclusion in the Gemini Policy bars coverage when a decessplbyeés estate and his widow
asserteatlaims against a Named Insur@dan underlying lawsuit.

Gemini argies the “Named Insured versus Named Insured” Exclusion “unambiguously
excludes coverage to a Named Insured on the Gemini Policy, if the Named Insaleli\s dirises
out of, is caused by or contributed to by the bodily injury claimed by an employe®tbea
Named Insured on the Gemini Policy.” (ECF No-I7at 13.) Geminsgpecificallymaintains the
Exclusion applies to the Estate and Dana Pancewash thoughhey are not Named Insureds,
because “there is nothing in the Exclusion that looks to who has brought a claim or . . haven w
theory of liability is pled. Instead, it looks whose [sic] injuries the Named eédsisrliable for.”
(Id. at 17.) As such, Gemini contends that because the bodily injury at issuegaegingBrian

Pancoast, an employee of a Named Insured, Freehold Cartage, Inc., the Exclusisn(apylie

3 Gemini commences its argument by discussing what “bodily injury,” “arising out of,is&zh

by,” and “contributed by” mean in the Named Insured verses Named Insured Exclusion. These
definitions, however, are irrelevant to the Court’s dateationbecause even if the Court accepts

all of Gemini's arguments regarding thasems the “claimed by” language of the Exclusion is

still at issue. In fact, Defendants’ concede the definition of these terms i@levant to the
determination thi€ourt must make” and do not oppose Gemini’'s definitions. (ECF No. 72 at 4.)

10



Defendants argue the plain language of the Exclusion undermines Gemini’s position. (ECF
No. 601 at 9.) They argyénstead that the Exclusion unambiguously requires the Couldd&
at who is bringing the claim and is expressly limited to claims assdirtsdly by Named Insured
or employee of a Named Insureds. (ECF No. 72 a 5 and ECF No. 75 at 3.)
In the alternative, Gemini argues that evietiné Exclusion looks to who has brought the
claim, the claims brought by thestate and Dana Pancoast are the equivalent of a claim brought
by Brian Pancoast “because, under New Jersey Law, the Estate stands in the shoes of the
decedent.” (ECF No. 71 at 17.) Further, “under Nedersey law, the claim and damages asserted
by Dana Pancoast do not exist independent of the Estate’s Wrongful Deatharléia bodily
injuries and death of [Brian] Pancoastd.] Specifically,
Dana Pancoast asserts claims underNew Jersey Statutesthe
Wrongful Death Act (N.J.S.A. 2A:31 et seq). and the Survivorship
Statute (N.J.S.A. 2A:183 et seq. Claims brought under both
statutes are derivative of the Estate’s claim, and is dependent on and
incidental to the personal injury claim assertacdehalf of [Brain]
Pancoast. Therefore, all of the claims raised on the Underlying
Pancoast Lawsuit are the functional equivalent of a claim brought
directly by [Brian] Pancoast.

(Id. at 17-18.)

In response to Gemini’'s alternative argument, Deders argue that even if the Estate
stands in the shoes of the decedent it is irrelevant because the Exclusion required@almaim
asserted by a Named Insured or its employee to be excluded. (ECF No. 72 at 10.) Defendants
contend “[tlhe Exclusion turranwhois asserting claims against a Named Insured or its employee,
not whether the claims being asserted are ‘derivative of,’ ‘incidental totherwise predicated
on the liability of a Named Insured of its employee.” (ECF No. 75 at 10.)

The Court reognizes the welkettled principles governing the interpretation of insurance

policies that mandate a broad reading of coverage provisions, narrow reading ofoBacjusi

11



provisions, resolution of ambiguities in the insured’s favor, and construction teonsisth the
insured’s reasonable expectatioRl®wever, none of these principles warrant a finding that the
“Named Insured versus Named Insured” Exclusion bars covdirdlge Underlying Lawsuits
brought by someone other than a Named Insured or engptdy@ Named Insured, such as the
Estate and Dana Pancaoast

The Gemini Policystates,

This Insurance does not apply to:

bb. Named Insured versus Named Insured

Any liability, costs or expenses of any Named Insured or its

“employees” arising out of, caused or contributed to by any “bodily

injury” or “property damagetlaimed byany other Named Insured

or its “employees”.
(ECF No. 7714 at 15emphasis addeqd)Employee is defined as including “leased worker[s]” but
not “temporary worker[s]".(Id. at 31.) This Exclusion is unambiguous and unequivcaadi
undoubtably revolves aroundhois asserting the claiymot who it initially belonged tor what
claim is being asserteBy its plain terms,ie Exclusion is expressly limited to claims asserted by
a Named Insured or its employees, not an estate or family member.

Gemini’s strainednd broadnterpretation of the Exclusion is inconsistent ville welt
settled principles governing the interpretation of insurance poli@esini attempts to make the
Exclusion a “butfor” test, arguing the Exclusion bars coverage for “all claims that find their origin
in or would not exisbut for the injuries and death of [Brian] Pancoast” regardless of who is
asserting the claims. (ECF No.-IJat 27(emphasis addegd)Gemini’s interpretation broadens the
Exclusion and completely ignores the second prong of the Exclusion, requiring tinetbithy in

guestionbe “claimed by” a Named Insured or émployee. \Mien exclusionaryprovisions are

involved, this Court must broadly read coverage provisions, nambwly read exclusionary

12



provisions.Search EDP 632 A.2d at 289. It is also wedkttled that insurangadicies must be
“liberally construedo afford coveragehatanyfair interpretation will allow.”Am. Wrecking Corp.
946 A.2d at 1088.

Geminialsosuggests the Exclusion applies to claims n@dbehalfof a Named Insured.
However the plain language of thexclusiondoes not apply to claims made on behalf of a Named
Insured, an estate, or a widow. Gemini could have written the policy to includendiwtuals,
but it did not. If Gemini wanted the Exclusion to bar coverage for claims by a Naswed's
deceased employee’s estate or spouse, it should have draftedrilingly.Gemini could have,
for example, drafted the Exclusion to exclude coverage for liability claimed by or on behalf
Named Insured or its employees, aaigls made by estates or decedent’s wid@eelLevy v.
Nat'l Union Fire Ins. Co. of Pittsburgh, Ra889 F.2d 433, 434 (2d Cir. 1989) (insured versus
insured exclusion included claims “which are brought by, or on behalf of, any other Insureds
including butnot limited to shareholders’ derivative suits and/or representative class adson su
brought by one or more, past, present or future directors and/or Officers includingstiaéas,
beneficiaries, heirs, legal representatives, assigns and/or thea@pm@against one or more past,
present or future Directors or Officers”). Indeed, the Gemini Policy a&iamples of other
exclusions for liability arising out of acts or omissions by an insured or those actitsgoehalf.

For example, the Gemini Policy excludes coverage for

Any loss, cost or expense arising out of any claiffsoit” by or on
behalf of a governmental authority for damages because of testing
for, monitoring, cleaning upremoving, containing, treating,
detoxifying orneutralizing oin anyway responding toor assessing
theeffects ofpollutants”.

(ECF No. 7114 at 8.) The policy has also excludexerage for:
g. Employer’s Liability

“Bodily injury” to:
(1) An “employee”of the insured arising out of and in the course of:

13



(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insgred
business; or
(2) The spouse, child, parent, brother or sister of that “employee”;
or any othemperson; as a
consequence of Paragrah) above
This exclusion applies whether the insured may be liable as an
employer or in any other capaciignd to any obligation to share
damages with or repay someone else who must pay damages
because of the injury.
This exclusion does not apply to liability assumed by the insured
under an “insured contract”.
Except for “bodily injury’ sustained by an “employee” of the
insured arising out of and in the
course of employment as a master or member of the crew of any
vessel, this exclusion does napply to the extent that valid
“underlying insurance” for the employer’s liability risks described
above exists or would have existed but for the exhaustion of
underlying limits for “bodily injury”.Coverage provided will folh
the provisions, exclusions and limitations of the “underlying
Insurance” unless otherwise directed by this insurance.

(ECF No. 7113 at 7(emphasis added)Gemini chose not to includedtfitalicizedlanguage in the
Named Insured versus Named Insured Exclusion and, as a matter tifisa@ourt cannot write
in a more favorableexclusion for GeminiSimonetti 859A.2d at 698 (holding “the court must
enforce the contract as it is written; the courtreat make a better contract for parties than the one
that they themselvegyreedo”)*

Lastly, Gemini argues the claims brought by Dana Pancoast as Administratextsitate
“are the equivalent of a claim brought by [Brian] Pancoast, becansler New Jersey Law, the
Estate stands in the shoes of the decedent.” (ECF Nba717.)Specifically, itargues:

under New Jersey law, the claim and damages asserted by Dana

Pancoast do not exist independent of the Estate’s Wrongful Death
claims pr the bodily injuries and death of [Brian] Pancoast. Dana

4 Even assuming, at best, the Exclusion was ambiglbusustbe resolvedhgainstGemini
DiOrio, 398 A.2dat 1280.Because eveifithe language of the policy suppotég meanings, one
favorable to the insurer and one favorable to the insured, the interpretationtisgpprerage
mustbe appliedCorcoranv. Hartford Fire Ins.Co., 333 A.2d 293, 296\.J. Super. Ct. App. Div.
1975).

14



Pancoast asserts claims under tow New Jersey Statuthe
Wrongful Death Act (N.J.S.A. 2A:31 et seq). and the Survivorship
Statute (N.J.S.A. 2A:183 et seq. Claims brought under both
statutes are derivative of the Estate’s claim, and is dependent on and
incidental to the personal injury claim asserted on behalf of [Brain]
Pancoast. Therefore, all of the claims raised on the Underlying
Pancoast Lawsuit aregHunctional equivalent of a claim brought
directly by [Brian] Pancoast.

(Id. at 17-18.)

Even if Gemini’s equivalent and derivative argument is, tiuis irrelevant because the
Exclusion unambiguouskequires a claim to be asserted by a liadhed Insured on the Gemini
Policy or one of its employeeBhe Gemini Policy’s focus is on who is bringing the matter, not on
what underlying claim is being broughts such the Court finds the Estate’s Underlying Sait
not excluded by the Named Insdre@ersus Named Insured Exclusi@emini relies mainly on
three cases too support its argument that the Estate’s and Dana Pancoast’s claimesidr ther
Exclusion as derivative to Brian Pancoast’'s claims. The Court finds Gemehésace on these
cases misplaced.

First, Gemini’s reliance oGabriele v. Lyndhurst Residentiab@munity L.L.C, 43 A.3d
1169 (N.J. Super. Ct. App. Div. 2012), for the proposition that the Estate and Dana Pancoast’s
Wrongful Death claims are barred by the Named InsureseseNamed Insured Exclusjas
misplaced as the policy inGabriele is dissimilar to the one before the Cour Gabriele
Lyndhurst entered inta contract with Bravante Automatic Sprinkler to perform sprinkler work.
Id. at 1170. The contract required Bravante to name Lyndhurst and Daibes, constructiormr manage
for the projectas additional insureds under the polids.Gabriele was employed by Bravante as
the foreman for the sprinkler work performed for LyndhuigtDuring his employment, he fell

of the sixth floor of the building and diettl. Josephine Gabriele, as administratrixhaf estate

and administratrix prosequendum, broughsurvivorship and wrongful death action against
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Lyndhurst, Daibesand various other contractors on the job dide Therefore, Lyndhurst and
Daibes sought coverage from Hanover as additionalréalsunder the Bravante policy, but
Hanover disclaimed coverage pursuant to two exclusions in the policy, only one reletést to
matter Id. The relevant exclusion stated:

It is agreed that this insurance does not apply to “Bodily injury,”
“Property Damage” or “Personal Injury” to:

(1) An “employee” of any Insured or to any “person” or
“organization”

(a) resulting from discrinmation based on, but not limited to, race,
color, creed, sex, religion, age, national origin, handicap, political or
sexual preference, whether or not for alleged violation of any
federal, state or local governmental law or regulation prohibiting
such disdmination;

(b) arising out of, caused by, or related to the employment practices
of any insured including, but not limited to, hiring, negligent hiring
or hiring practices, negligent training, or negligent supervision,
termination, layoff, disciplinary n@cedures, promotion and failure

to promote;

(c) resulting from sexual harassment by any insured or by any other
“employee” of any insured;

(d) arising out of or in the course of, or as a consequence of,
employment by any insured,;

(e) arising out of orin the course of, or as a consequence of,
association with any insured . . . .

Id. at 1171.

Hanover relied upon subsection (d) of the above exclusion to deny cof@r&gbriele’s
wrongful death and survivorship claims. The court agreed with Hanover and relied on the
“arising out of” language in finding that bodily injury “arising out of” Gabriekxisployment was
not covered. However, the policy (Babrieleis different thanthe one before this Courthe

exclusion inGabrieleincluded only the “arising out of” language that is also present in the Named
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Insured versus named Insured Exclusiothis matterbut did not include the second condition
included in theNamed Insured versus Named Insured Exclusitine “claimed by” language,
which is the language at issue in this matter #edlanguage thawvarrants coveragen the
Underlying Lawsuit.
In Underwriters at Lloyds London v. STD Enterprises,,I885 F. Supp. 2d 1142, 1144
(M.D. Fla. 2005), the underlying lawsuit involved an employee seeking damages from his
employer for an injury he sustained in a car accidevwried by his employeThe employer’'s
insurance policy contained a crdixbility exclusion, wihich disclaimed “coverage for claims or
suits brought by one insured against another insured covered under the Rblatyl’144. Insured
under the policy was defined as “any other person who is an approved driver identified on the
Scheduled Driver Endorsement for any business use of a coverediduit® employer argued
the crosdiability exclusion did not apply because the employee did not allege in his underlying
complaint that he was engaged in the business use of a coverdd.dute.court ultimately found
that the employee was an approved driver and that he was engaged in the busiressovezel
auto at te time of the accidentd. at 1150.Therefore, the court concluded that “[s]intlee
insurance company] has established that [the employee] was an insured under theholicy, t
Rivera’'s complaint in the state court involvese insured under the PolicAlperto Rivera)
bringing claims against another insured under the P8lmarring coveragdd. (emphasis added).
Unlike in Underwriters the complaint in the Underlying Lawsuit does not involve an insured
under the Gemini Policy against another insured. Instead, the Underlying Lawslies the
Estate of an employee and his wid@d\vg. such, this case is irrelevant to the Court’s analysis.
Lastly, in United National InsuranceCompany v. International Petroleum and

Exploration No. 0400631, 2007 WL 4561460, at *1 (D. Utah Dec. 20, 2007), United National
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Insurance Company (“UNIC”) brought a declaratory judgment lawsuit to determirieexitavas
required to indemnify International Petroleum and Exploration (“IPE”) for what IRE& ipa
relation to an indstrial accident where several workers were killed or injured and resulting tort
lawsuits. IPE and two other companies, Aspect and Noble owned interest in sealkyaand
Noble acted as the operator of the wdllis.Noble, as the operator of the wellgas required to
obtain and maintain commercial general liability insuratate.

On January 13, 200@nonyparty T & L Environmental Services, Inc. (“T & L"), was hired
by Noble to dispose of waste material collected in the Wellsit 2. During the unloading of the
waste, a explosion and resulting fire occurresbulting in several deaths and injurikels None of
theindividualsinjured or deadvere employees of Noble, Aspect or IR& After the accident,
two lawsuits for wrongful death and personal injury were filed against Noble and. adh&lsble
ultimately settled the lawsuits for approximat&0.8 million and invoiced IPE for its share of
the settlement, which equaled approximately $1.4 millibrAt the time of the accident, IPE was
incurred by UNIC and sought coverage from UNIC to cover its settlement pddtian.3.UNIC
denied coverage, arguing IPE’s claim was barred by th@@aer Exclusion“B. The following
exclusons are added to COVERAGE-ABODILY INJURY AND PROPERTY DAMAGE
LIABILITY (Section I—Coverages): This insurance does not apply to: . . . b. Damages claimed
by any‘co-owner of the working interest:] Id. at 13.IPE did not dispute that Noble was a co
owner of the wells, but argued “that the exclusion d[id] not apply . . . because it paid the
approximately $1.4 million because of damages claimed by or on behalf of the victims who
suffered bodily injury and death as a result of the Accident, not because of bodily imuoperty
damages claimed by Nobldd.

The court determined that the “[d]amages ckdilmy any ceowner of the working interest
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referred to in the endorsement plainly means damages claimed kynaneofor bodily injury or
property damageuffered by that cowner.” Id. Because the damages in the underlying lawsuit
were not claimed by Noble on its own behalf Wwete claimed by or on behalf of the victims and
none of the individuals who were injured or died were Noble employees, the exclusion did not
apply.Id. The Court finds, contrary to Gemini’'s argument, that this case supports Defendants’
argument that the “claimed by” language should be construed narrowly to only include thdse lis

in the exclusion. Because the victimddnited National Insurance Compamere not employees

of Noble, they were not eowners. The same is true here. Here, the Underlying Lawsuit was
brought by the Estate ardhna Pancoast, neither a Named Insureds or employees of a Named

Insured, as required by the Named Insured versus Named Insured Exclusion in the Geryini Poli

5s suchthe Court findéshe Named Insured versus Named Insured Exclusion applies only
if liability, cost, orexpense of any Named Insured for bodily injury is claimed by a Némseded
listed in the Gemini Policyr by an employee of any of the Named Inswretherefore, le
Exclusion does not applyo claims brought bythe Estate or Dana Pancoa&tcordingly,
Defendants’ motions for Judgment on the PleadingsGRANTED. Gemini's Motion for

Summary Judgment BENIED.
IV.  CONCLUSION

For the reasons set forth above, Defendants’ motions for Judgment on the Plga@mhgs
Nos. 6162)areGRANTED . Gemini’s Motion for Summary JudgmenO&NIED (ECF No. 71)

Date: Januarg2, 2019 [d/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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