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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ATLANTIC SHORE SURGICAL
ASSOCIATES

P laintiff, : Civil Action No. 17-cv-07534 (FLW) (DEA)

V.
OPINION

HORIZON BLUE CROSS BLUE SHIELD
OF NEW JERSEY, ADMINSTRATORS
and HEAVY AND GENERAL
LABORERS’ LOCAL 472 AND LOCAL
172 WELFARE FUND OF NEW JERSEY,
JOHN AND JANE DOE 110, AND ABC
CORPORATIONS 1-10,

Defendant.

WOLFSON, United States District Judge

Currently before the Coudretwo separate Motions to Dismisted by Horizon Blue
Cross Blue Shield of New Jersgfdorizon”) and Heavy and General Laborers’ Local 472 and
Local 172 Welfare Fund’'¢the “Fund”) respectivelt Plaintiff Atlantic Shore Surgical
Associateg“Atlantic’ or “Plaintiff”), a healthcare providehrings this suit to recover certain
payments incurred frora medical procedure that Plaintiff performedpatient“JB,” an insured
under the Fund’'employee health insurance plan (the “Planministered byefendant
Horizon The Complaint, which wagmovedfrom state court, asserts the followirsgate
common lawclaims: (Count 1) breach of contract; (Counp@missory estoppe(Count 3)

account statecaind (Count 4)fraudulent inducementDefendarg moveto dismiss Plaintiff's

1 Collectively, “Defendants.”
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Complaint in its entirgy, arguingthat all of Plaintiff's state law claims are preempted urker
Employee Retirement Income Security AERISA”), and that the Plaintiff laskstanding to
sue under ERISARlaintiff crossmovesfor remand, contending that the case was improperly
removedbecause ERISAreemption does not apply.

For the reasts expressed herein, Defendaistions to Dismiss aregranted, and the
Complaint is dismissed in its entirefihe Court need notachPlantiff's Motion to Remandas
that motion is denied as moot.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Atlantic is ahealthcareservices provideprganized and operating under the laws of the
State of New Jerse@ertification of Colin M. Lynch, Esq(;Lynch Cert.”)Exhibit “A” at{ 1
(“Complaint”). The Fund, which maintains offices and conducts business in New Jersey,
operated and acted as plan sponsor and/or administrator of an employee éalfaaithplan Id.
atf 2. Theterms of the Plan are gaved byERISA. Certification of Beverly Ceaser, dated
October 16, 2017 (“Oct. 16 Ceaser CgrExhibit A (the Plan) a89. Horizon acted as the plan
and/or claims administratdior the Plan Compl., at 15

The current dispute centers around Atlantic’s request to be reimbursethédical
procedurea Laperoscopic sleevgastrectomy, that performed on a patient, “JB,” on February
22, 2016.1d. at 1 18.JB, at all relevant timesreceived health insurana®verage through his
employerfrom thePlan Id. aty 17. Atlantic is anout-of-network providerand was not a
participant in thePlan Id. aty 16. The Fundprovides arout-of-network benefitwhich is subject

to a deductible and paid at a fraction of the Plan’s fee sché&ditie1l6 Ceaser Cert. 3.



On February 18, 2016yrior toperforming theprocedure odB, Atlantic contacted
Horizon to request priorauthorization for the surgerg¢ompl. at § 26.Horizon granted the pre
authorization requestd. This precertification authorization agreemesiates in relevant part

This authorization determines the medical necessity of the sereiqessted that

require authorization are basegon the information providedit is NOT a

guarantee of payment. Itis issued subject to the terms and the limitafigmair

agreement and the member's benefit plan, and subject to the member bédifey eligi

at the tme services were provided..SeeCertification of Beverly Ceasgdated

December 1, 2017 (“Dec. 1 Ceaser CerEihibit A (Precertification Agreement)

After the procedure, Atlantic biled Horiza#38,171.84, whiclkaccording to Atlantic“represents
normal and reasonable charges for the complex procedui@medby aBoard Certified
Surgeon practicing in New Jersey with the aid of an assisurgeori. Compl, at{23. Horizon,
however, refused to cover the full amoumly reimbursingAtlantic atotal of $2,840.00,

leaving a balancdueof morethan $35,000.001d. at{ 24. Atlantic allegesthatthis payment
“represents a gross underpayment and does not comport in any way with usual, rgustoma
reasonable payments fiie type of service renderedd. at  25.Plaintiff alleges that Horizon
was aware that Atlantiszvas an oubf-network provider, bubever disclosedthat payments
made for the procedures would be denied in full or paid far btflewusual and customary rates
for these service’sld. at §27.

On August 29, 2017, Atlantic filed a Complaint against the FumdiHorizonin the
Superior Court oNew Jersey,.aw Division, Ocean County. Lynch Cert., Ex. M its
Complaint, Atlanticassert®nly gate common law causes of action agaidetendants(1)
breach of catract; (2)promissory estoppel;, (3) account stated; and (4) frauduldacement.

Id. at1128-51 In essencgeAtlantic allegesthat the “dispute arises out of the defendants’ refusal

to pay [Atlantic] the money to which it is entitled for providing necessegical services to

patient, ‘JB’” Id. at 1 15.Atlantic further allegeshat ‘{Horizon] induced plaintiff to provide the



medical services with the explicit knowledge that it never intended to payrtbents it was
obligated to pay.ld. at{ 27.

OnSeptember 27, 2017, the Fund filed a Notice of Removal to this €aiming that
Plaintiff's state law claims are completely preempted by ERISA becRlaetiff's claims
‘relate to’ the terms of the Fund's benefit PlaBCF No. 1 at § 110n October 16, 2017he
Fund filed a Motion to Dismiss Atlante Complaintfor failure to state a claim, pursuant to
Feceral Rule ofCivil Procedurel2(b)(6) and for lack of standing pursuant todtatRule of
Civil Procedurel2(b)(1) ECF No. 7.0nOctober 17, 2017orizon joined inthe Funds motion
andfiled its owndismissal motion ECF No. 8.0n Octobe 19, 2017, Plaintiff fled @lotion to
Remand thenatter tothe Superior CourtECF No. 10.

. 12(B)(6)MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM

1. Standard of Review

In reviewing a motion to dismiss for failure to state a claim upon whiif Ican be
granted, pursuant to Federal Rule of Civi Procedure 12(b)(6), “courts adickyatual
allegations as true, construe the complaint in the light most favocattie flaintiff, and
determine whether, under any reasonable reading of the complaint, the plaaifbe entitled
to relief.” Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009) (internal quotation
marks and citation omitted). While Federal Rule ofl Gdrocedure 8(a)6 does not require that a
complaint contain detailed factual allegations, “a plaintiff's obdigmatto provide the ‘grounds’
of his ‘entitle[ment] to relief’ requires more than labels and comeiasiand a formulaic
recitation of the eleants of a cause of action wil not d@&&ll Atl. Corp. v. Twombj\650 U.S.
544, 555 (2007) (citation omitted). Thus, to survive a Rule 12(b)(6) motion to didhass,

Complaint must contain sufficient factual allegations to raiseiriffla right to relief above the



speculative level, so that a claim “is plausible on its fakck 4t 570;Phillips v. Cty. of
Allegheny515 F.3d 224, 231 (3d Cir. 2008). “A claim has facial plausibility when thaifblai
pleads factual content that allows the courdraw the reasonable inference that the defendant is
liable for the misconduct allegedAshcroftv. Igbal556 U.S. 662, 678 (2009). While the
“plausibility standard is not akin to a ‘probability requirementt’ asks for more than a sheer
possibility thata defendant has acted unlawfulid.

To determine whether a plaintiff has met the facial plausibilityndsted mandated by
TwomblyandIgbal, courts within the Third Circuit engage in a thstep progressionSantiago
v. Warminster Twp 629 F.3d 121130 (3d Cir. 2010). First, the reviewing court “outiine[s] the
elements a plaintiff must plead to a state a claim for rekiktrian v. Levi696 F.3d 352, 365
(3d Cir. 2012). Next, the court “peels] away those allegations that aremeothan conclkions
and thus not entitled to the assumption of trukth.’Finally, where “there are welleaded
factual allegations, [the] court should assume their veracity and themietevhether they
plausibly give rise to an entitlement to relieligbal, 556 U.S. at 679. This last step of the
plausibility analysis is “a contexdpecific task that requires the reviewing court to draw on its
judicial experience and common sendd.’at 679.

The Third Circuit has reiterated that “udging the sufficiency of a plgadi a context
dependent exercise” and “[sJome claims require more factual explicatiorottiens to state a
plausible claim for relief.”W. Penn Allegheny Health Sys., Inc. v. UPMZ7 F.3d 8598 (3d
Cir. 2010)cert. denied132 S.Ct. 98 (2011)Gereraly, when determining a motion under Rule
12(b)(6), the court may only consider the complaint and its attached exHibitgever, while “a
district court may not consider matters extraneous to the pleadings, a docuewat to or

explicitly relied yon in the complaint may be considered without converting the motion to



dismiss into one for summary judgmenfhgstadt v. MiddWest Sch. Dist377 F.3d 338, 342
(3d Cir.2004) (quotingU.S. Express Lines, Ltd. v. Higgj281 F.3d 383, 388 (3d Ci2002));
see also In re Burlington Coat Factory Sec. Litidl4 F.3d 1410, 1426 (3d Ci997)

2. ExpressPreemptionof Plaintiffs State Law Claims

Defendants argue that the Complaint should be dismissed bé&fRi®& preempts all of
Plaintiff's claims.Corgress enacted ERISA to create “a uniform regulatory regime over
employee benefit plansAetna Health Inc. v. Davil&d42 U.S. 200, 208 (20043ee New Jersey
Carpenters & the Trustees Thereof v. Tishman Const. Corp. of New,J&&&y3d 297, 303
(3d Cr. 2014) (“Congress enacted ERISA to ensure that benefit plan administnat®subject
to a single set of regulations and to avoid subjecting regulated entities lictiognsources of
substantive law.”). “To ensure that plan regulation resides exclusivehe ifederal domain,
Congress inserted in the statute an expansive preemption provision, codgi®d4éa).”Nat'l
Sec. Sys., Inc. v. 1al@00 F.3d 65, 82 (3d Cir. 2012pavila, 542 U.S. at 208 (“ERISA includes
exparsive preemption provisions,.which are intended to ensure that employee benefit plan
regulation would beexclusively a federal concerf).(quoting Alessiv. RaybesteManhattan,
Inc.,451 U.S. 504, 523 (1981)). Indeed, the Supreme Court has emphasized that ERISA
possesses “extraandry preemptive power.’Metro. Life Ins. Co. v. TaylpA81 U.S. 58, 65
(1987); seeFMC Corp. v. Holliday498 U.S. 52, 58 (1990) (noting that ERISA’s “@neption
clause is conspicuous for its breadth.”).

Section 514(a), the express preeamptprovision of ERISA, providesthat ERISA
preempts “any and a$tate laws insofar as theyelate toany employee benefit plan” covered
under the statute. 29 U.S.C. § 1444@nphasis addedyhe Third Circuit has observed that the

LTS

statutory phrase ‘“relate to” “hadways been given a broad, comrs@nse meaning, such that a



state law ‘relates to’ an employee benefit plan, in the normal sense mirdse, if it has a
connection with or reference to such a plaiénkes v. Prudentidhs. Co. of Am.762 F.3d
285, 29394 (3d Cir. 2014) (quotingghaw v. Delta Air Lines, Inc463 U.S. 85, 907 (1983))
(internal quotation marks omitted). The statute defines “State latell daws, decisions, rules,
regulations, or other State action having the e¢ffeaw, of any State,” 29 U.S.C. § 1144, and
the Supreme Court has “emphasized that theepngtion clause is not limited to ‘state laws
specffically designed taffect employee benefit plans.Pilot Life Ins. Co. v. Dedeay%81 U.S.
41, 4748 (1987) Quoting Shaw 463 U.S. at 98). “State common law claims fall within this
definition and, therefore, are subject to ERISA preemptitwld, 700 F.3d at 83. For example,
as relevant here, the Third Circuit has explained daahs for “reimbursement of pr@usly
paid health benefits,” are claims for “benefits due,” and thus aeenmted by ERISALevine v.
United Healthcare Corp402 F.3d 156, 163 (3d CR005) see alsdearly v. U.S. Life Ins. Co.
in City of New York222 FedAppx. 149, 15152 (3d Cir 2007 (“State law claims of bad faith
and breach of contract ... ordinarily fall within the scope of ERISA preemptignPryzbowski
v. U.S. Healthcare, Inc245 F.3d 266, 278 (3d Cir. 2001) (observing that “suits against ....
insurance companies fdenial of benefits, even when the claim is couched in terms of common
law negligence or breach of contract, have been held to be preempted by § 5kHa)€&)g.,
Ford v. UNUM Life Ins. Co. of ApB851 FedAppx. 703, 706 (3d Cir. 2009) (holding thatet
plaintiff's state law claims for breach of contract, negligence,irdedtional infliction of
emotional distress were preempted under ERISA).

Nevertheless, the Supreme Couwstltautioned that if the terrmélate to’ were taken to
extend to the furthst stretch of its indeterminacy, then for all practical purpose& mpgion

would never run its course.” New York State Conference of Blue Cross & Blue Shield Plans v.



Travelers Ins. Cq514 U.S. 645, 655 (1995). Thus,Shawthe Court explained that“law
‘relates to’ an employee benefit plan, in the normal sense of the plira$@asia connection
with or reference to such a plan.” 463 U.S. at936 In applying that test, courts “look to ‘the
objectives of the ERISA statute as a guide to the scope of the state law thais€amgterstood
would survive, as well as to the nature of the effeth@fstate law on ERISA plans.lola, 700
F.3d at 8384 (quoting California Div. of Labor Standards Enf’t v. Dilingham Const., N.A.,,Inc
519 U.S. 316, 35 (1997)).

Here,Plaintiff assedfour state common law causes of actifi): treach of contra¢t 2)
promissory estoppél3) account statetland 4) fraudulent inducemehtin its breach of contract
claim, Plaintiff allegesthat Defendants createdamplied infact contracby preauthorizing the
surgerythusagreeing tgayPlaintiff “usual and customary ratefer the procedure, whicthe
Fundthen breached when it did not reimburse Plaintiff atthe customaryCatel., at 1 28

34. The promissor estoppel claim similarly alleges that, by preauthorizing the surgery,

2 Breach of contract requires (1) a contract between the parties; (2) a brezathoaintract; (3)
damages flowing therefrom; and (4) that the party stating the claim pedfisr@vn

contractual obligationsFrederico v. Home Depp807 F.3d 188, 203 ¢3Cir. 2007). “General
contract law recognizes and enforces ‘impliedact’ contracts,” which “may be inferred wholly
or partly from conduct.’Luden's Inc. v. Local Union No. 6 of Bakery, Confectionery & Tobacco
Workers' Int'l Union of Am28 F.3d 347, 355 (3d Cir. 1994) (quoting Restatement (Second) of
Contracts § 19(1) (1981)).

3 Promissory estoppel requires, “(1) a clear and definite promise; ({8 with the expectation

that the promise will rely on it; (3) reasonable reliance; and (4) @efmdsubstantial

detriment.” Toll Bros., Inc., etal. v. Board of Chosen Freeholders of County of Burlington, et al
194 N.J. 233 (2008).

4 Accountstated requires allegations of (1) an express or implied agreement as maotie a

due and (2) the account wiadact stated or agreed t8ee Razor Enter. Inc. v. Aexim USA

Inc., Case No. 16788 (ES), 2015 WL 790558 at *3 (D.N.J. Feb. 24, 2015).

5 Fraudulent inducement, which must be pled with particularity, requiremtdies of (1) a
material representatioof a presently exiting or past fact; (2) made with knowledge of itsyfalsi
(3) with the intention that the other party rely thereon; (4) resultingliance by the party; (5) to
his detriment.RNS Sys., Inc. v. Modern Tech. Grp., /861 F. Supp. 2436, 451 (D.N.J. 2012).

8



Defendants made a promise to pay Plaintiff “at the uswsktomary and reasonable rate,” which
Plaintiff relied upon“by spending valuable, timegsources and energy” performing thegery.
Compl., at 1 3637. The account stated claim asserts tfatter providing the medical
services, which were authorized by defendants, plaintiff submitted bdsremuests for payment
to defendants in the sum total of $38,171.84,” but ‘olgd@t, having acknowledged receipt of
the bills, have paid a small portion, $2,840.086mpl. at ] 4342. Finally, for the fraudulent
inducementclaim, Plaintiff pled only that “defendant induced plaintiff to provide the medical
services with the explicit knowledge that it never intended to pay the ambowats obligated to
pay.” Compl.,aty 27.

In short, bydisputing reimbursement for a procedure performedagatient insured by
an ERISA plan, Plaintiff asserts claims that are squarely witRifS&’s ambit. Atlantic takes
issue with the payment tfie $2,840.00 that it received from Horizon for the surgery it
performed on J.B., which is a fraction of $@8,171.84that it claims it was owed. But as an-out
of-network provider, Atlantic is automatically subject to the Plan’sobuietwork benefit,
which includes a deductible and authorizes payment at a lower rate thiasndtwork
providers. Ceaser Cert. ®6. It is Atlantic’sdisputewith this outof-network reimbursement
payment, which is set forth in the terms of Bien, that is at the center of its allegations. The
Court thus cannot analyze Plaintiff's claims without referencing the. Pl

Examining Raintiffs’ claims individually makes clear that each one implicates the Plan’s
terms and thus ‘“relates” to the ERISA Pladeed, m its breach of contract, promissory
estoppel, and fraudulent inducement claifigintiff assertshat, by preauthorizing the surgery
Defendants were bound to reimburse Plaintiff at a “usual, customarygaswohable” rate.

Compl at 1 32, 36, 47As discussedhowever, lte reimbursement rateat Atlantic must paig



not didated by reasonabilty or fairnedsut rathety the Fund’s owtof-network reimbusement
rate 8 For thethird count, “Account StatedPlaintiff does not specffically refer to the “usual and
customary’rate but asserts that the Fund did not pay Plaintiff the amountHduever to
determine themount actually dydhe Courtmust referencthe Plan’s oubf-network
reimbursement provision.

NeverthelessPlaintiff attempts targue thaits claimsare not preempted because tey
not “relate” to the ERISA plan, but rather to the independentutitedzation ageement that
Horizon gave Atlantic before it performed the procedtia. support, Rintiff points toPascack
Valley Hospital, Inc. v. Local 464A UFCW Welfare Reimbursement B&nF.3d393, 400 (3d
Cir. 2004).There, the court found th#te plaintiff in-network hospitalkcould pursue state law
claims against an ERISA welfare benefit paministratorfor failure to pay for claimbased
upon an “independenttontractual obligation. In that caglke in-network hospitals, organized
by an ndependent consultaritlagnet, Inc. hadentered into a “Subscriber Agreemettiat
provided discounted ratesttee planadministratorsincehospitals did not contractrectly with
it. Id. This SubscriberAgreement expressly stated that “if Subscriber fails to pay within the
appropriate time frame, the Subscriber acknowledges that it wilthesbenefit of the MagNet
discounted reimbursement rate and that Network Hospital is then eritleitd and collet from
Subscriber and the Eligible Perstncustomaryate for services renderédd. (emphasis
added).The administratordid not pay within the appropriate time frame, and the hospital sued

for breach of contractlemanding paymerdt its cusbmary rde, as provided in the Subscriber

6 It makes no difference that Plaintiff alleges in its fraudulent indec¢rolaim that Horizon
misrepresentethe reimbursement rate e preauthorization agreement in order to induce
Plaintiff into agreeing to perform the proced. To determine the appropriate reimbursement
rate, reference to the terms of the plan is necessary.

10



AgreementThe court inPascackconcluded that the medical provider was seeking to enforce
this agreement, rather thahe plan itself, and as suchrasolution of this lawsuit requires
interpretation of the Subscriber Aggment, not the Pldnld. at 402.The court continued, “[te
Hospital's right to recovery, if it exists, depends entirely on the opeiatihird-party contracts
executed by the Plan that are independent of the Plari itkklf

Here, Plaintiff arguethatHorizon, by agreeing to paeithorize the procedureteated a
guasicontract that bound €fendants to reimburse Plaintiffs at a reasonable and customary rate
much like the Subscriber Agreement independently boungldhedministratorin Pascack But
the purporteccontract—the preauthorization agreementontains no reimirsement rater any
other provision dictating payment term#n fact, t merely authorizes the provider to perform the
procedurebased on its medical necessityd unambiguoushdisclaims thait goverrs payment:

This authorization determines the medical necessity of the servicestedjahat

require authorization are based upon the information provided. Itis NOT a

guarantee of payment. It is issued subject to the terms ahaithitons of your

agreement and the member's benefit plan, and subject to the member being

eligible atthe time services were provided SeeDec. 1Ceaser Cert., EXA.
Unlike in Pascackthis thirdparty agreement, even assuming it to be a valid contract, has no
bearing on the dispute before the Court. Blabscriber Agreement Rascackexpressly stated
that theadministratorowed the hospital the customary rate because it missed itepay
deadline. Contrary to Plaintiff€ontentions the agreement here lackay promise of payment,
much less any indication that payment would be at a usual and customaBagatkon the facts
aleged in the Complaint, no other agreement but Byxed®ntains this information. Indeed, the
preauthorization expressly limits the authorizationirter alia, “the member’s benefit plan.”

Thus, wlike in Pascackthis Courtcanonly resolvePlaintiff’'s clams by interpreting thédlan,

not anyindependentontract, and Atlantic’s right to recovery, if it exists, depends entirely on the

11



terms and provisions of the Plan, which sets forthreélmbursementatefor out-of-network
providerssuch as in this case

The othemprecedentshat Plaintiff citesfor supprt are equally unavaiing because they
too involve clear arrangements independent of an ERISA Bleee.g, Progressive Spine &
OrthopedicsLLC v. Anthem Blue Crogdo. 17536, 2017 WL 4011203t *3 (D.N.J. Sept. 11,
2017) (remanding case whetaintiff medical provideralleged that it hadpoken to insurer “on
three occasions,” and the insurer’'s representative assured plaintitf viloaild pay the “usual,
customary, and reasonable” raterogressive Spine &rthopedicsLLC v. Empire Blue f©ss
Blue Shield.No. 161649, 2017 WL 751851at *9 (D.N.J. Feb. 27, 2017the plaintiff alleged
that defendant had made a “verbal promise or agreement to pay the usual, rgustocha
reasonable rate of the procedtje£lite Orthopedic & Sports Med., PAv. Cigha Healthgare
No. 16CV4775, 2017 WL 1905266, at *4 (D.N.J. Apr. 20, 20i&port and recommendation
adopted2017 WL 1902162 (D.N.J. May 8, 201(fvolving instance in which plaintiff‘alleged
that it entered into separate contracts \défendant] indegndent of any health care plaps”

A more apt comparison than the cases cited by Plaigfifiorth Jersey Brain & Spine
Center v. Connecticut General Life Insurance,Gm. 10CV-426Q 2011 WL 4737063, at *3
(D.N.J. Oct. 6, 2011 There the court denied the plaintiff eof-network medical provider’s
motion to remand because its state common law claims were preempt&dSgy. IEhe plaintiff
brought claims for estoppel, unjust enrichment, and negligent and intentionapretsgntation
against the defendant insurer alleging that it was underpaid for mediggleseat provided.
Similar to the present case, the plaintiff attempted to argue that its claated to a pre
certification agreemerthat obligated defendants to pétghe usuatustomary and reasonable

feg” instead of the reimbursement rate set forth in the lplaat *3. The court ruledthatthe

12



plaintiff had ‘failed to show that its claims are not related to the terms of the”. Ipdarause its
claims seeKreimbursement of l#d medical charges and relate talkdnges to the
administration’ of benefits”under the planld. Similar to this case, then, thewt in North
Jerseyrecognized thadrun-of-the-mill pre-authorization agreement without clear contractual
termscannot replace the terms of an ERISA plan when a plaintiff makes a quititd SEEISA-
type claimthat essentially chalenges trembursement of benefits.

Similarly, courts routinely find thagtatecommon law claimsimilar to the ones here
aleging daial of benefits under an ERISgoverned plan are preempt&ke, e.gMenkesv.
Prudential Ins. Co. of Am762 F.3d 285, 294 (3d Cir. 2014) (claims alleging breach of contract,
bad faith, or negligence in connection with the denial of benefits undeRESA-covered plan
are preempted under ERISA, because those claims are “are premised ost¢ineexif the
plar’); Estate of Jennings v. Delta Air Lines, 126 F. Supp. 3d 461, 488 (D.N.J. 2015)
(finding that the plaintiffs’ “claims for negligencand breach of contract ‘relate[d] to’ the Plan
for purposes of ERISA preemption,” because they were based on the deniddirof forc
benefits under an ERIS§overned plan)Majka v. Prudential Ins. Co. of Ani71 F. Supp. 2d
410, 414 (D.N.J. 2001) (holding that ERISA preempted the plaintiff's cldiaisshe “was
entitled to longterm disabilty benefits under the terms of the Plan and that Prudefdihlie
to provide those benefits constituted breach of contract and of the duty of good fa#n and f
dealing.”} D’Alessandro v. Hartford Life & Acc. Ins. GdNo. 09-115, 2009 WL 1228452, at *2
(D.N.J. May 1, 2009) (finding that ERISA preempted the plaintiff's edtat claims for breach
of contract and bad faith denial of disability benefits, siilaititiff is essentially seeking to

claim benefits under the longrm disability plan.”) Thomas v. Aetna IndNo. CIV. A. 98

13



2552, 1999 WL 1425366, at *8 (D.N.J. June 8, 1988)ling that ERISA preempted plaintiff's
fraudulent inducement claims)
For these reasons, all of Plaintiffs’ claims are preempted by ERISA.

1. 12(B)(1) MOTION TO DISMISS FOR LACK OF STANDING

Defendants also move to dismig®e Complaintbecause of Plaintiff's lack of standing.
On a motion to dismiss ford& of standing, the plaintiff“bears the burden of establishing’ the
elements of standing, and ‘each element must be supported in the sameawapther matter
on which the plaintiff bears the burden of proof, i.e., with the manner and ddgreidence
required atthe succege stages of the ltigatiol.” FOCUS v. Allegheny Cnty. Ct. Com.,Fb5
F.3d 834, 838 (3d Cir1996) (quotingLujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992)).
“For the purpose of determining standing, [the court] musepicas true all material allegations
set forth in the complaint, and must construe those facts in favor of theazamgplparty.”
Storino v. Borough of Point Pleasant Bea8B2 F.3d 293, 296 (3d Ci2003) (citihng Warth v.
Seldin 422 U.S. 490, 501 (19)).

Standing to sue und&RISAis not limited to benddiaries and participants, baktends
to aderivative provideranassigee of a plan participant, who may stand in the shoes of a party
seeking tats enforcerights N. Jersey Brain & Spine Ctr. v. Aetna, I/801 F.3d 369, 372 (3d
Cir. 2015) In cases where derivative standing is predicated upon an assignment d@f healefi
an ERISA plan, “failure to establish that an appropriatgasient exists is fatal tostanding.”
Cmty. Med. Ctr. v. Lad 464A UFCW Welfare Reimbursement Pli43 Fed. Appx. 433, 436

(3d Cir. 2005).
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Plaintiff pleads no facts to establistatta valid assignment occurrekhus P laintiff
cannot bring any ERISA claims for reimbursement, as it lacks standingsto ‘d®eeCohen v.
Horizon Blue Cross Blue Shield of New Jerdéy. CV154525, 2015 WL 6082299, at *3 (D.N.J.
Oct. 15, 2015)dismissing complaint at motion to dismiss stage in absenrakeghtionsof
assignmenin the complai}t seealso Prof'l Orthopedic Assoaies, PA v. Excellus Blue Cross
Blue ShielgMo. 14-6950, 2015 WL 4387981, at *5 (D.N.J. July 15, 20(&me)In that
regard,since it appears to have intentionally elected not to assert an assigirbentfits,
Plaintiff wil also not begiven leave to file an amended complaint.

V. MOTION TO REMAND

Plaintiff seeks to remand the case to the Superior Court preciselysbackgks
standing to sue in federal cotiving not pled that asssignment of benefits ever occurrAd.
defendant who seeks to remove a matter to federal court bears the burden ofrdamgons
jurisdiction, and the court must resolve factual disputes in favor of rensamduetBassett v.
KIA Motors Am., Ing 357 F.3d 392, 396 (3d CR004) Entrekin v. Fisher Scientific, Incl46
F.Supp.2d 594, 604 (3d C001). Pursuant to 28 U.S.C. § 1441, “any civil action brought in a
State court of which the district courts of the United States have orjgiigdiction, may be
removed by the defendant or defendants to the district.’t@Qmdinarily, whether removal is
proper is to be determined by a reviewthd plaintiff's complaint:Under the welpleaded

complaint rule, a defendant may not remove a case unless a federal gapgéanns on the face

7 Plaintiff doesnot plead there has been an assignment and in factdingtie does nothave
standing to sue in federal court. In Defendatglihg, this is an artful attemiity Plaintiff to
avoid this Court’s jurisdiction, and the FElpresents evidence that Atlantic did in fact agoee
accept an assignment of benefilefendants’ assertions of Plaintiff's motivation to avoid
ERISA and thefederal courts is not surprising in light of the case ldawever, becaudefind
that all of Plaintiff's claims arexpresshpreempted by ERISAand thereforedismiss the case
in its entirety,| need not determine whether a valid assignment ever eccurr
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of the plaintiff's comjaint. SeeBeneficial Nat'l| Bank v. Andersgs39 U.S. 1, §2003); Ry.
Labor Executives Association v. Pittsburgh & Lake Erie B%8 F.2d 936939 (3d Cir. 1988).

In contrast with the express preemption provision of ERISA, courts havdedésonired
that even if a complaint does not raise any federal claims on itstfawgy stil be properly
removableif it falls within the narrow class of cases to which the doctrine ainfdete pre
emption” appliesPascack388 F.3dat 400 (citingDavila, 542 U.S. aR08 Metro.Life, 481
U.S. at 66). Becaus&RISA is among the areas of law subjgctomplete preemptiorstate law
causes of actio that are “within the scope of” ERIS&re completely pempted and thefere
removable to federal couild. (internal quotations omitt¢dTo determine whethex case is
removable, courtlbok towhether(1) theplaintiff could have brought itstate lawclaims under
ERISA’s enforcement provision, and (2) no other legal autgpendeniof ERISA supportghe
plaintiff's claim. Id. at 400.

In the present casthe Court has already determined that ERISA expressly preempts
each of Plaintiff's state law claintzecause they each “relate” to the ERISA Plan. As such, the
Court need not decide whether Plaintiff could have brougistate law claims under ERISA
enforcement provision, a determination that requires evaluating whetlagrea pssignment
occurred® N. Jersey Brain & Spine Ctr. v. Aetna, I/g01 F.3d 369, 372 (3d Cir. 2019)hus,
the CourtdeniesPlaintiff's Motion t Remandas moat®

V. CONCLUSION

8 As already discussed, Plaintiff cannot pass the second prong Asbackest because
Horizon's preauthorization of benefits does not qualify as a legal duty indepesfdeRISA.

9 The Courtdeniescounsel's request for fees and costs assatiatth the removal of the matter.
28 U.S.C. § 1447(c) allows the court, in its discretion, to order the “payoh@rdt costs and
any actual expenses, including attorneys’ fees, incurred as a reseltrehtoval,” upon “[a]n
order remanding a case.” BeusePlaintiff's Motion to Remands moot an award of costs and
fees is inappropriate.
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For the foregoing reasons, Defendants’ Motions smidis the Complaint are granted.

Dated: May 31, 2018 /sl Freda L. Wolfson
Hon. Fredd.. Wolfson
United States District Judge
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