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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 17-9720FLW)
SEAN R. KLEIN,
OPINION
Plaintiff,

V.

NANCY A. BERRYHILL, ;
Acting Commissioner of Social Security :

Defendant.

WOLFSON, United States District Judge

Sean R. Klein(“*Mr. Klein” or “Plaintiff’), appeals from the final decision of the Acting
Commissioner of Socigecurity Nancy A.Berryhill (“Defendant”) denying Plaintiff disability
benefitsunder Title Il of the Social Security Act (the “Agt After reviewing the Administrative
Record, the Court finds that the Administrative Law Jud@&d4.J”) opinion was basedn
substantial evidence apaccordingly, the decisiois affirmed
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff was born ordune 29, 1973, and was 38 years old on the alleged disability onset
date of November 9, 201Administrative Recor®4 (hereinafter “A.R.”). Plaintiff has a high
school education, angrior to his alleged disability, Plaintiff worked aa produce manager,
produce assistant, and in sales. A.R. 101.

On March 15 2013 Plaintiff applied for social securitglisability insurance benefits,
alleging disability beginning oNovember 9, 2011A.R. 32637. Plaintiff’'s claims weredenied
on May 2, 2013, A.R. 17-21, and again upon reconsideration hry 27, 2013. A.R. 1237.

On August 3 2013,Plaintiff requested a hearing,.R. 12930, which was held on October 21
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2014,beforeALJ Michal Lissek. A.R. 3456. A supplemental hearing was also hatdMay 24,
2016. A.R. 5/2. The ALJ determined that Plaintiff was not disabled and ddmgdaims for
disability insurance benefitA.R. 1826. Plaintiff requested review by the Appeals Council,
which was denied on September 26, 2017. A.R. On Odober Z, 2017,Plaintiff filed the
instant appeal.

A. Review of the Medical Evidence

Plaintiff was formerly employed as a produce manager in 2011, and his work
responsibilities required him to carproduce crates whickveighed between fifty and one
hundred pounds, subsequent to which he developed back and neck complications. A4&. 363
6009.

On October 11, 2011Plaintiff complained of low back pain andhderwent a physical
examination aSports Extrain Clark, New Jersey, duringhich the following determinations
were made: héad normal gaithe hadfull muscle strengthhe hadintact sensatianA.R. 464.
However,Plaintiff's left straigh leg raising test was positive, and Wwas ultimately diagnosed
with lumbar radiculitis,back pain, angrescribe pain medication. A.R. 464. On October 25,
2011, Plaintiff's lumbar spine MRI revealed L4-L5 disc bulge with central annular tear
effacing the anterior thecal saanda L5-S1 grade Il spondylolisthesis resulting in pseudobulge
contributing to moderatts-severe bilateral neural foraminal stenosis wihtact of the bateral
exiting L5 nerve roots. A.R. 459.

In November 2011Plaintiff returned to Sports Extra with complaintdower back pain
that radiateddown to his toesstarting approximately six monthgarlier A.R. 465. Upon

examination, Plaintiffhad normal gaif he was capable of flexing down to the krfemm a

! The Court notes thahe medicalrecord from Sports Extraare comprisedof poorly

handwritten and photocopied documents.



standing positionhis straight leg raising tests were negati@ed he had a full range of motion in
his legs A.R. 465.Plaintiff wasdiagnosedvith lumbar raéculopathy A.R. 465. Moreover, o
November 9, 201land November 26, 2011, Plaintifeceivedtwo lumbar epiduralsteroid
injections A.R. 455-57.

On DecembeR?2, 2011 Plaintiff returned to Sports Extrandreported that his pain was
“pbetter but still troublesome.” A.R. 466He also indicated that heasunable to work, because
his job required him to lift “heavy boxes.” A.R. 466. Plaintifflysical examinatiomevealed
that his left straight leg raising testas positive and he had a paraspinal muscle sgasrhe
displayed full muscle strength; Plaintiff was assessed witlumbar radiculopathy and pain
medicationwas prescribedA.R. 466.

On February 13, 2012, Plaintiff underwent a lumbar sp{reay at theVA Hospital in
East Orange New Jersey,showing grade 1 spondylolisthesis at tS1 with bilateral
spondylolysisand mild retrolithesis of L4 in relation to L5. A.R. 477-78. However, there was no
evidence of instability in the flexion and extension views, or any acute faabardislocations.
A.R. 47778. A lumbar spine MRI was recommended for further evaluation, in order to rule out
any intrinsic abnormalities. A.R. 477.

On March 27, 2012, Plaintiff returned toe VA Hospital with comgaints of low back
painradiating down to hignees startingapproximatelyfive to six monthsearlier A.R. 60813.
Plaintiff reported that the paitlecreaseavhenever he would lie down, but increased whenever
he wouldeithersit or walk for more than three hours. A.R. 668addition, Plaintiff indicated
that percocet and epidural injections helped relieve the pain. A.R.A@Bysical examination
revealedas follows: Plaintiff was pleasant; his was not in any apparenesksthe showed

decreased lumbar lordosis datward flexed neckhe had mild lumbar tendernesspaipation;



andhe exhibiteddecreased sensationhis thighs andight big toe. A.R.608.However Plaintiff

had normal gait; his lumbar spine range of motion wasthin normal limits although he
experiencegan at the endange of flexionhis straight leg raisintests were negative; and he
was capable of walking on his heels and toes. A.R:1&1PIlaintiff wasprovided with the
following diagnosis: “low back pain” with “L4.5 disc bulge w¢entral annular tear effacinget
anterior thecal sac, and 18 grade Il spondylolisthesis resulting in pseudobulge contributing to
the moderate to sevebdateralneural foraminal stenosisith contacton the bilateral L5 nerve
roots.” A.R. 612.

In April 2012, duringtwo neurology consultatiaat the VA Hospital Plaintiff's facial
sensation was intact; he showed no droop; his shoulday sfas strong and symmetric; had
mostly full muscle strengthand his sensation wasostlyintact. A.R. 594. In addition, Plaintiff
was oriented in all three spheres; his speech was fluent; he followed commmaate; had
normal gaitand coordination. A.R. 59800. Plaintiff was diagnosed wittow back pain and

numbness/tingling in his legswhich waslikely secondary to lumber dispondylithosiswith

radiculopathy.” A.R. 600.

On April 24, 2012, during a follow upt the VA Hospital Plaintiff reported low back
pain radiating down to his mithigh area and numbness of bdtig toes. A.R. 590. Plaintiff
indicated that his back pain worsens while sitting, although he denied spdBmaskstin the
back, and complained of tingling on the right side of his face, lips, and tongue. A.RA 590.
physicalexamination revealethat he did not exhibit any facial pain and he had a normal range
of motion in his face; however, Plaintiff ambulated slowly; he appeared to be in neopanat
he hadmild stiffness in his neglhe displayed a decreased back rarfgaation; and his straight

leg lifts were painful at 20 degrees. A.R. 590. Plaintiff wésgnosedwith neck pain, tinea



versicolor,disc herniation, spina bifida, lumbar radiculopathy, and chronic back pain, radiating
down both lower limbs with numbnesover both big toes. A.R. 591. On April 30, 2012,
Plaintiff's cervical spineMRI revealed small, broabdased bulging of the disc thite level ofC5

C6 without stenosis. A.R. 491-93.

On June 14, 2012, Plaintiff complained of neck martingone monthearlier, which he
described as a “numbnediat beginsin his neckand radiates mediallyowards his handand
upwards tavardshis head A.R. 57172. Plaintiff, in additionyeportedthat thenumbness in his
handsis worsewhenever he raises them olwvead. A.R. 572Plaintiff's physical examination
revealed thathe was oriented in all three spherég had fluent speech, anke followed
commands; heappearedpleasant healthy, andhe was not in anylistress; his posture was
symmetric andhe wassitting comfortably; havas capable of standinvgthout difficulty; he had
full strength;he had a forward flexed neck and rounded shoulders; he hadaamtadgic gaithis
Hoffman’s reflex and Spurling’s test were negatiaed his neck extension, flexion, and ratat
were all full and painles®\.R. 575. HoweverPlaintiff's neck sidebending was limited to 50%
with neck “stiffness”; he showed some tenderness ovemiiis cervical parapspinaland
posterior deltoidshis left straight leg raising test wassitive for radicular symptoms; and he
exhibited decreased sensatiomer all right fingers A.R. 57576. Plaintiff was ultimately
diagnosed with neck numbness andgling which radiged to his arms and face, lumbar
radiculopathy and possible thoracic outlet syndrome, as he exhibited weakness in his thumb
abductorsand decreased sensation in all right fingknsng his physical examinatioA.R. 576

77.



In October2012, during a follow upt Sports ExtraPlaintiff was diagnosed with cervical
radiculitis, neck pain, shoulder pain, and low back pain. A.R:682An injection to his left
shoulder was administered. A.R. 463.

On October 23, 2012, during a follow up at the VA Hospital, Plaintiff complained of the
following symptomslower back pain in the lumbaegionradiatingdown the side of his legs
andinto his great toe bilaterally; (b) intermittent numbness and tingling ifre$s and (check
pain associated with bilateral shoetdarm, hand, and face nundss, whichstarteda few
monthsearlier A.R. 550. Although Plaintiff exhibited tenderness, his examination was otherwise
normal: he was capable of moving all extremities; he displayed full range of mutidvad full
strengh; his sensation was intact; he was able to walk without assistance; his gaitrmag he
had no edema, cogwheeline, fasciculations, pronator drift, or trehsovgasoriented in all three
speheres;and his speech was fluent. A.R. 551. Plaintiff was diagnosét lumbar
radiculopahy and new onset neck pain associated with bilateral arm numbness. A.R. 552.
Moreover, Plaintiff's electrodiagnostic evaluation was assessednasmal,” because“[t]he
muscles examined revealed silence at rest with normal motor units and mecmaiment
pattern? A.R. 549.

Onboth November 13, 201&nhdJanuary 24, 2013luringfollow ups at the VA Hospital
Plaintiff was not in any acute distresge appeared well; hshoulder and neck exhibited a full
range of motiorto forward flexion andextension and he did not display any obvious muscle
atrophy. A.R. 5387, 544. However, he exhibited right deltoid tenderness to palpaititime
insertion of the deltoid muscle. A.R. 538, 544. Plaintiff was diagnosed with chronic neck and

low back pan. A.R. 544.



On January 29, 2013, Plaintiff returned to Sports Extra, and he was diagnosed with
cervical and lumbar radiculopathy. A.R. 461.

On February 15, 2013, Plaintiff underwent reeurological examinatiorat the VA
Hospital during which he displayed decreased sensation in his arms and legs; htvevas,
oriented in all three spheres, had good comprehension; his speech was fluent; henhaitfull
strength; his upper and lower extremities madmal tonewith no muscle &@ophy, he could
ambulate normally; and he had intact tandem gait. A.R. [@breover,Plaintiff's strengthwas
“intact throughout” andhis sensoryexamnation findings ananedicalhistorywerenot consistent
with any dermatomal or neurologic distributigiR. 519. His pain medication prescription was
increased. A.R. 519.

In addition, mtes from Plaintiff’'s physical examinatiandicate that hénad previously
fallen down the steps because his leg “gave up.” A.R. 520. Nevertheless, he appeared well
developedyell nourishedandnot in any acute diress; he wasriented in all three spheres; his
neck was supple; higoper and lower extremitiegere normalhe exhibitedno back tenderness;
his straight leg raising tests were negatwe he had full range of motiphe displayed normal
motor and sensory functiofle was capable ofoving all four extremities, standingnd
walking; and his reflexes were normal. A.R. 528oreover, Plaintiff'slumbar spine MRI
revealed grade 1 spondylolisthesis at3l5with bilateral spondylolysis, small annular bylged
bilateral neural foraminal stenosik.R. 61921. Plaintiff was diagnosed with lower back pain.
A.R. 524.

On March 14,2013,Eric Freenan, M.D., evaluatedPlaintiff due to complaint®f low
back pain and neck pain, in addition to upper and lower extremity numbnitassit footdrop.

A.R. 685.During his physical examination, Plaintdippeared to be in mild distress; he had a



reduced cervical and lumbar spine range of motion with tenderness to palpation but ng atroph
his straight leg raising tests were positive at 45 degrees; and heaxklgibdreased sensation in
his upper and loweextremities. A.R. 68B8. However, Plaintiff was oriented in all three
spheres and cooperative; he was able to heel, toe, and tandem walk without theanse of
assistive device; his Spurling’s maneuver and Lhermitte’s sign wergiveegand he had full
motor strength in his upper and lower extremitiedR. 687-88. Plaintiff wasprovided with the
following diagnosis: “bilateral lumbar radiculitis secondary to lumbar hehiaticleus pulposus

with annular tear at L4.5,” “cervical radiculitis secondary tcervical degenerative disc disease
with associated facet syndromé, in addition to “cervical and lumbar myofascial pain

syndrome.” A.R. 688.

On March 18, 2013, Plaintiff returned to the VA Hospital and reported that he had fallen
while attempting to sind up from the couch due tcslgevere lovback pain. A.R511. Plaintiff,
in addition, complained of chronic numbness infate, back othehead, arms, hands, legs, and
feet. A.R. 511. Upon examination, Plaintiff appeared well and he was not in atg @distress;
ultimately, Plaintiff was diagmsed with chronic neck and low back pain. A.R. 511.

On March 20, 201and May 242013, Plaintiff receivedumbar epidural injectiafrom
Dr. FreemanA.R. 69091. Moreover, on April 232013 during afollow up with Dr. Freeman,
Plaintiff complained of constant and sharp pain in the cervical and lumbar radiating to the
bilateral upper and lower extremitjeeccompaniedvith numbness, tingling, cramping, spasms,
and burning. A.R. Upon examinationPlaintiff was in mild distress; he had cervical
tenderness to palpation with no atrophy and a mild reduction in range of motion; he had
lumbosacral tenderness to palpation with no atrophy and a moderately reduced raongergf

his straght leg raising tests were positive at 45 degrbesiever, he appeared well nourished,



well developed, and alert; he had no tenderness to palpation in his upper extremities; he had a
normal range of motion and joint stability without pain in his shoulders, elbows, wrisss, hi
knees, and ankles; he had no tenderness to palpation in his lower extremities; henbhdgid
upper extremity muscle strength and motor function; he had intact sensation in hisangpe
lower extremities; he had normal gait; he was able to stand without difficulty; andshable to
ambulate without an assistive devicA.R. 693-94 In addition, a mental assessment
demonstrated that Plaintiff's judgment and insight were intact; his mood wasl|nandahis
affect was appropria. A.R. 69 Plaintiff was diagnosed withecvical radiculitis, lumbosacral
radiculitis and myofascial pain. A.R. 694.

On May 2, 2013, State agency medical consultdamnes PaolinoM.D., independently
examined Plaintiffs medical records, amdndered an opinion as to Plaintiff's exertional
limitations. A.R. 99. In doing so, he notttht Plaintiff could occasionally lift and/or carry up to
10 pounds, frequently lift and/or carry up to 10 pounds, stand and/or walk (with normal breaks)
for a totl of approximately 2 hours in art®ur workday, sit (with normal breaks) for a total of
approximately 6 hours in an-f®ur workday, and can push and/or pull objects. A.R. 99.
Furthermore, Dr. Paolino indicated that Plaintiff should never crouch, craveljnolb ropes,
ladders, and scaffolds; can occasionally climb ramps/stairs and kneel; and ha8cottydif
balancing. A.R. 100Finally, Dr. Paolino determined that Plaintiff did not suffer from any
manipulative, visual, communicative, or environmefitaltations. A.R. 1010n July 25, 2013,
Mary McLarnon, M.D., a second State agency medical consultanttependently reviewed
Plaintiff's medical recordand affirmed Dr. Paolino’s findings. A.R. 110-12.

OnMay 21, 2013during afollow up with Dr. Freeman, Plaintiffomplained of constant

and sharp pain in the cervical and lumbar region, radiating to the bilateral upper and lower



extremities accompaniedvith numbness, tingling, cramping, spasms, and burning. A.R. 697.
During an examination, Plaintifippeared well nourisheavell developed, alert, but in mild
distress; he had cervical tenderness to palpation with no ataoyphamild reduction in range of
motion; he had lumbosacral tenderness to palpatotn no atrophy and anoderately reduced
range of motion his straight leg raising tests were positive at 45 degtemsever,he had
normal right upper extremity muscle strength, motor function, and intact sendagiomad
normal gait; he was able toasd without difficulty; and he was able to ambulate without an
assistive device. A.R. 698. In addition, Plaintiffisental status exam demonstrated that his
judgment and insight were intact; his mood was normal; and his affect was appropri
698. Plaintiff was assessed witlewicalradiculitisandgrade llumbosacratadiculitisA.R. 63B-

99.

On June 27, 2013, during a follow up with Dr. FreemBigintiff appeared well
nourished and well developed, alert, but in mild distress; he had cervical tendernesstimmpalpa
with no atrophy; his cervical range of motion was mildly reduced; hentilt lumbosacal
tenderness to palpation; he had normal lumbosacral range of ptos@traight leg raising tests
were positive at 45 degrees; however, his uppdrdawer extremities were all normal with intact
sensation; his right upper extremity strength and motor function were norsakrsation was
reduced in the distal extremitigse had normal gait; he was able to stand without difficulty; and
he was abldo ambulate without an assistive device. A/R1. Moreover, Plaintiff's mental
status exam revealed that his judgment and insight were intact; his mood was aodnaik
affect was appropriate. A.R. 70Rlaintiff was assessed witterwical radiculitis, lumbosacral

radiculitis andmyofascialpain. A.R. 701-02.
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On August 13, 2013, Plaintiéf cervical spine MRI showed a &34 disc herniation
mildly indentingthe anterior thecal sac, a % disc bulge, and a @56 disc herniation with
uncovertebral hypertrophy contributing to mild central canal bihateral neural foraminal
stenosis. A.R. 720The medical notes indicate thRkaintiff’'s MRI findings slightlyprogressed
since higprior exam. A.R. 720.

On September 24, 2013, Plaintiff was admittedthte emergency department at The
University Hospital where hewas diagnosed with lower back pairmotacic spine pain
degeneration of the lumbar or lumbosacrakrnvertebral disc, degeneration of the cervical
intervertebral disc, and neck pain. A.R. 72Blaintiffs lumbar spine xay revealed
spondylolysis with grade 1 anterior spondylolisthesis of L5 on S1 with no acuterérastR.
728.1n addition,Plaintiff's cervical thoracic, and lumbapine MRI showed spondylolysis at L5
with approximately 6 millimeters of anterolisthesis of L5 on S1, nheNtl degenerative
changes resulting in central canal and neuroforaminal steansiepingement of theight L5
nerve root in the neural foramen, and a small disc bulge-ablwhich contacts the descending
right L5 nerve root without impingement. A.R. 732.

In a letterdatedOctober 4, 2013, Antonios Mammis, M,[ndicated thaPlaintiff first
“developed severe pain of the head, lowkbandbilateral lowerand upperextremitie$ in
2011, and, in additionalthough Plaintiffhad received four epidural injectionhey have not
provided him with relief. A.R. 891Dr. Mammis also described the wéis of Plaintiff'sphysical
examination during whichhewas not in any acute distress; he was pleasant and cooperative; his
cranial nerve examinatiowas within normal limits; he had normal bulk and tone; he had full
muscle strengthand he hadhormal reflexes. A.R. 891n his concludedremarks, Dr. Mammis

diagnosedPlaintiff with neuropathic pain syndrome, most pronounced in his low back and
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bilateral lower extremities with no truenatomic correlate, and indicated the he was referring
Plaintiff to Anthony Sifonios, M.D. A.R. 892.

On October 4, 2013, Anthony Sifonios, M.D., began treating Plaintiff. A.R. 954. During
a physical examination, Plaintiff appeared well developed and well nedristis neck was
supple but exhibited some possible mild muscle spasm; his back flexion was apfelyx8a
degrees while his back extension was about 10 to 15 degrees and caused pain; hatdétaral r
to the right side produced significant pain; he exhibited tenderness to palpationngvire
right L4-L5 and L5S1 facet joints; and he showed decreased sensation over the L5 dermatome.
A.R. 954.

On December 5, 2013, Plaintiff received a facet joint injection. A.R. 786. On January 30,
2014, Plaintiff underwent nenanduction testingt the Rutgers Neurological Institute of New
Jersey as a resulbf his chronic neck pain, numbness, tingling, and weakness in both upper
extremities. A.R. 936Specifically, Plaintiff'sresultsrevealed‘neurophysiological evidence of
left mild median nerve dysfunction of the wrist consistent wiitd carpel tunnel syndronie.

A.R. 936.

On February 20, 2014, during an appointment with the orthopedic department of The
University Hospital, Plaintiff complainedf cervical neck pain radimg to his arms, diffuse
numbness across the chest and abdomen, and lumbar back pain radiating to his legs. A.R. 737.
Plaintiff also reported that that he ceased driving because hmable to maintain a seated
position foralong durationand that hgrefers supine or sererect positioning. A.R. 737. Upon
examination Plaintiff exhibited full strength and a fudlervical range of motion with minimal
worsening pain and no tenderness to palpation; howeiantiff showed decreased sensatio

his right arm, thorax, and right leg; he walked with a mild antalgic slow @#ipughhe was
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capable omaintaining aheel and toevalk. A.R. 738. Plaintiff wasiltimately assessaulith right
leg paresthesialumbar back and radicular pain, and possible thoracic syndbarsed on the
symptoms in his bilateral upper extremitiésR. 738.

On March 28, 2014, during a follow up, Dr. Sifonios indicated that Plaintiff's prior
“rightsided L3L4, L4-L5 and L5S1 diagnostic mediabranchblock” on Decerber 5, 2013,
provided him with an approximately 90% reduction of his lback pain.A.R. 950. Upon
examination, Plaintifivas oriented in all three spheres and he appeared well developed and well
nourishedwithout any acute distress; his neck was supple; his back flexion was about 90
degreeshis straight leg raising tests were negative; and he had full motor strergthupper
and lower extremities. A.R. 950. However, his back extension was approximétdly 15
degrees and caused palre exhibited bilateral paraspineimbar muscle spasmith tenderness
over the right L4L5 and L5S1 facet jointsand he had decreased sensatawer the rightL5
dermatome A.R. 950 Ultimately, Dr. Sifonios diagnosed Plaintifith chronic low back pain
with bilateral radicular symptoms. A.R. 951.

On April 17, 2014, Plaintiff was examined by Dr. Sifosifor L5S1 spondylolisthesis,
and, at an outpatient assessment, Plaintiff hadormal physical scrasg, including an
independensteady gait and an active range of motion; Plaintiff alas oriented in all three
spheres; his speech was normal; and he was cooperative. A.R. 810.

On June 27, 2014, during Hllow up with Dr. Sifonios, Plaintiff reported chronic low
back pain wilh bilateral lowerextremity radiculopathy and negain with radiculopathy. A.R.
946. Upon examinationPlaintiff appeared well developed, well nourished, and in no acute
distress; his neck flexion was 90 degrees with an extension of 10 dégreadibied full motor

strength; his back flexion was approximately 90 degrees with an extens36rdefyrees; and he

13



had intact sensation in the upper extremities; however, Plaintiff's straighaiggg test wa
positive, and he exhibited decreased sensatiothe right lower extremity. A.R. 9447. Dr.
Sifonios ultimately diagnosedPlaintiff with “chronic low back pain with radiculopathy
secondary to grade | anterolisthesis &f @an S1 as well as a pars defect resulting in radicular
pain” in addition to“chronic cervical pain witliadiation due to numerous disc bulges.” A.R.
947.

On July 22, 2014, Plaintiff was admitted to the emergency department at The Uyiversit
Hospital, where he was diagnosed with nerve root disorder and prescribed paatioredidR.
743-44.Shortly thereafterPlaintiff was provided with a cervical epidural steroid injection. A.R.
830-32.

On July 24, 2014, Plaintiff returned to The University Hospital, where he underwent an
outpatient assessmerA.R. 88182. Plaintiff's physical screening was moal, including an
independensteady gaiwith an active range of motion; Plaintiff wassooriented in all three
spheres; his speech was normal; and he was cooperative. A.R. 881.

On August 14, 2014, Michael J. Vived,D, examinedPlaintiff, finding that hesuffered
from “a long history of both chronic neck and low back pain with radicular symptoms into
bilateral arms and bilateral legs” and his multiple cervical and lurapee injections were
“only minimally helpful.” A.R. 92621. Upon examination, Plaintiff's lumbar and cervical spine
exhibited a decreased range of motathoutany tendernes® palpation throughout the spine
and Plaintiff reported a decreased sensation primarily in in his aghmt and leghowever, he
had full strength in his arms and legs. A.R. 921. According to Dr. Vives, Plaintiffetffeom

“long-standing chronic neck pain with radicular symptoms in bilateral arms, which hakyacute
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[gotter] worse and chronic low back pain radiating to bilateral legs, which continues to be the
same.” A.R. 921.

On August 21, 2014, Plaintiff's cervical spine MRI reveakedC3C4 small disc
herniation, mildly indenting the anterior thecal sac;-@& and C&5C6 disc bulges; and
straightening uth loss of the normal cervical lordosigpssibledue to positioning or muscle
spasm. A.R. 942. On September 22, 2014, Plaintiff's right shoulder MRI shoWaspinatus
and supraspinatus peritendinjtis addition tomild degenerative changes of the Adint. A.R.
941.

On Septembe®, 2014,Plaintiff visited Dr. Vives during which he madthe following
determination:

it has been difficult to really nail down the etiology of [Plaintiff’'s] symptoms as

his previous MRI done of the cervical spine apprately a year ago showed an

extremely small disc herniation that did not seem to correlate with the symptoms.

He continues to complain of bilateral upper extremities and numbnesshadke

of head and that also includes the front of fdnee. . .. There is no significant

change in his symptoms.”
A.R. 98283. In addition, @hysicalassessment demonstrated fkintiff hadfull arm strength
with slightly decreasedensationhis biceps and triceps reflexes were normal; and he tested
negdive for Hoffman.A.R. 983. Dr. Vivesalso interpretedPlaintiff's 2014 cervical spine MRI
which showed “a mild disc herniation at €31 and also at C€5.” A.R. 983. According to Dr.
Vives, “[t]hese disc herniations are not causng typeof portimpingement. They are vey mild
in nature.” A.R. 98. In his concluding remarks, Dr. Vives indicated that Plaintiff required a
shoulder MRI. A.R. 983.

On December 4, 2014, Dr. Sifoniexamined Plaintiff, who complained of bilateral arm

pain shoulder pain, chroc neck pain with bilateral lower extremity radicular symptcamnsl

chronic low back pain with bilateral lower extremity radicular symptdmoesvever, he reported

15



that cervical epidural steroid injections helped alleviate his radicular anptems. A.R. 94.
Plaintiff's physical assessment revealed that he was oriented in all thexespand he appeared

well developed and well nourished with no acute distress; he had full motor strength in his uppe
and lower extremities; higraight leg raising tests were negative; and his neck flexion was 90
degrees while his extension was 10 degrees; on the other hand, Plaintiff exhibited some
tenderness to palpation on the posterior humeral head; Plaintiff showed somespiilds@f the

right shoulder, but with no AC joint impingement and a good range of motion. A.RI42r.
Sifonios diagnosed Plaintiff with chronic neck pain and chronic back pain with shoulder pai
A.R. 945.

In a letter from December 18, 2014, Dr. Sifonm®videda summary of Plaintifé
reported symptoms, includingeck pain, low back pain, andumbness throughout his entire
body which getgprogressively worsand radiates down both ledsjt more sevelg on the right
side. A.R. 971 However notwithstandingPlaintiff’s complaints ofweakness in his leg®r.
Sifonios indicated that he did not require an assistive device to amdulitg a prior office
visit. A.R. 971. Dr. Sifonios, in additioneviewedPlaintiff's MRI scans, whichrevealed the
following diagnais “anterolisthesis of L51” in the lumbar rgion; “some degeneration of his
disk spaces,pecifically at L4L5 and L5S1’; a disk bulge at L4.5 which contacted the right
L5 nerve root;some bilateral degenerative facet joint diseaset some mild spinatenosis.

A.R. 971. In his concluding remarks, Dr. Sifonios provided a summary of the procedures which
Plaintiff received under his care, addtermined that‘[d]ue to his low back pain as well as his
spondylolisthesis, | do not recommend that Mr. Klein work where heavy liftingqisired or

bending or stooping.” A.R. 972.
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On April 24, 2015, Dr. Sifonios examined Plaintiff, during which he complained of
cavicalgia, lumbagq sciatica, cervicalradicubpathy, and occipital headache®A.R. 977.
However, Plaintiff indicated the he receivagrior bilateral L5S1transforaminal epidurand a
pars defect injection, resulting significant pain reliefor approximately six months. A.R. 977.
Plaintiff's physical examination revealed the following results: s oriented in all three
spheres and he appeared well develogediwell nourishedand in noacute distress; his neck
was suppleand his extension was normalthough there were some taut muscle barabhis
flexion was reduced and caused pain; his lumbar flexion was 90 deghdeshis lumbar
extension was about 25 degrees and caused graithe exhibited full motor strengtwithout
any motor deficitsA.R. 97#78. Moreover, according to D&ifonios, Plaintiff‘is suffering from
occipitd neuralgia as well as chronic low back pawth bilateral lower extremity radicular
symptoms. He had aexcellentresponse to previous LS | bilateral transforaminal epidural
steroid injection as well as pa defect injection. He alssuffers range ofmotion cervical
radiculopathy andccipitalneuralgia’ A.R. 978.

In a letterfrom May 1, 2015, Dr. MammiglescribedPlaintiff as a 41yearold man who
suffered from chronic cervicalgia and lumbago, and, in addition, provided a summary of
Plaintiff's complaints:

[Plaintiff] states that both arequally bad and range fro8-10/10 on the visual

analog scale and abeirning, sharp, shooting and squeezing. The lumbago is not

radiating into the lower extremities, but he stdkedthe cervicalgia radiates into

the armsand is associated with subje&iweaknesand numbness, dropping of

items, difficulty in writing, difficulty in opening jarsand performingtasks. He

does describe bilaterilwer extremityshooting pain and difficulty in balance and

falls. He is no longer able to work. He is no longer able to care for his family and

ambulates with a cane. He states that the rest partially alleviates the gha@nyan
motion makes the pain worse
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A.R. 984.Dr. Mammis also included the results of Plaintiff’'s physical examination, during
which Plaintiff was tearful butoriented in all three sphereand heexhibited full muscle
strength. A.R. 98485. According to Dr. Mammis’s findings, Plaintiff hacervicalgia,lumbago

and sciatica with bilateral pars defect across L5, degenerative disc-5,L45-S1 and with
greater than 3 mm of dynamic subluxation asrd.5S1” In his concluding remarksDr.
Mammis indicated that he recommend an anterior lumbar interbody fusionL&t &dd L5S1.
A.R. 985.

In aletter from August 14, 2015, Dr. Mammis indicated that Plaintiff hadietgonean
anterior lumbarinterbody fusion at L4L5 and L5-S1, and Plaintiff “did very well from the
opemtion and is recovering nicely. . . He described significant improvement in his pain,
posture, and quality of life.” A.R. 1011. Plaintfphysical examination results were also
descibed, during which héad full strength in all muscle groups, but diminished sensation in his
right leg. A.R. 1011. Dr. Mammis, in additiomcluded the following remaskin his letter:

“[o] verall we areextremely pleased with [Plaintiff's] progress.”RA.1011.

On December 20, 2015, Plaintiff was admitted to the emergency department at The
University Hospital, where he was diagnosed with neck pain, disturbance of skin sensdtion, a
shoulder weakness. A.R 1010. Plaintiff was ultimately discharged in impranddstable
condition. A.R. 1010.

On March 28, 2016, Plaintifivas evaluated at th&A hospita] during which he
ambulated with a cane armbmplaired of headache and sharp eye pain, heatoss, left
shoulder painand panic attackshich occurred over the pafive yearsA.R. 103637. Plaintiff
also reported numbness from his head down “to under the nipptes from his waistlown to

his toes. A.R. 1037Upon examination, Plaintiff was alert and otied; he had a neender
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back; and his upper extremitiegre intact; however, he had decrealsftihand grip strength;
he had bilateral lower legnd footweakness, with no drop; amis neck and shoulders exhibited
a decreased range of motion. A.R. 1038. Plaintiff wiéisnately diagnosed with chroniback
pain. A.R. 1039.

On that same daya mental health consultamxaminedPlaintiff at the VA Hospital,
where he was evaluated for anxiety and panic attacks. POR2. Plaintiff denied being
preoccupied with panic attacks and/or avoiding situations tduthem, as well as feeling
depressed. A.R. 1032. Although Plaintiff's mood was somber upon examination, he displayed
appropriate behavior; he was appropriately dressed/groomed; was cooperatiege leontact
was fair; he was oriented in all three spheres; his affect was full; his spaediear, coherent,
and goal directed; he denied suicidal or homicidal ideation or intent; he did not display
evidence of psychotic symptoms; and his insight and judgment were adequate. A.R. 1035.
Plaintiff wasultimatelydiagnosed with anxiety disorder due to chronic pain, with panic attacks.
A.R. 1035.

On April 27, 2016, a staff psychiatrist evaluated Plaintiff at the VA Hospital. A.R. 1025.
Plaintiff complained of poor sleep and ongoing, recurrent panic attatksh were worse in
public places. A.R. 1025. A mental status exam revealed as follows: PRimpipearance was
appropriate; he was cooperative and pleasant; his speechonasl he displayed anxious
mood; his affect was full; his thoughts were goal directed; he did not suffer fphetusions;
his perceptual function was normal; he was oriented in all three spheresgitsvedunctions
were intact; his insight was fair; and he had good judgment. A.R. 1026. Plaiiffiiagnosed

with anxiety due to chronic pain. A.R. 1026.
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On April 29, 2016, during a follow up at the VA hospital, Plaintgported thahe no
longer droveput he was able to get out of the house for approximately ten to twelve hours and
relies on his wife for transportation qposes A.R. 1022.Upon examination Plaintiff was alert
and oriented; he had a ntender back; and his upper extremities were intamiyever, he had
decreased left hand grip strength; he had bilateral lower leg weakness; hethagdkness
without drop; and his neck and shoulders exhibited a decreased range of motion. A.R. 1022.
Plaintiff also indicated thahe required help with hisctivities of daily living, andhe has
difficulty with buttoning his shirt. A.R. 1022. Plaintiff wadtimately diagnosed with chronic
back pain. A.R. 1022.

B. Review of Testimonial Record

1. Plaintiff’ s Testimony

On October 21, 2014Plaintiff appeared and testified athearing before the ALJ, A.R.
34-56, diring which he testified about various matters, includihg prior work experience,
impairments, symptoms, and capacity to perform activities of daily living, as wellods
related tasks.

2. Testimony ofthe Medical Expert

At a supplemental hearing held on May 24, 2016, Ronald Kendrick,t&Hfied as a
medical expert before the ALA.R. 62. Dr. Kendrick summarized Plaintiff's severe physical
impairments, which included: (a) persistent pain due to some spinal degeneratit®mali
the spine ad a developmental condition, mainly spondylolisthesidfatand Sl; (b) L4, S1
fusion; (c) multilevel protrusions in the cervical spine with mgtenosis; (d)COPD and (e)
mild carpal tunnel syndrome on the lIsftle. A.R. 63. According to Dr. Kendrick, however,

Plaintiff's physical impairments did not meet or medically equal the severity oflistimg,
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specifically referencing 1.4 and C. In particular, Dr. Kendrick noted that Listing 1.04A
required evidence of both motor loss and sensory loss, while 104C required evidence of
ineffective ambulation. A.R. 64. However, notwithstanding rRiffis intermittent sensory
changes, Dr. Kendrick determined that Plaintiff did not exhibit any moterflostioning and

there was no medical necessity “from a functional or structural poinieof for him to use a
cane.” A.R. 64.

In addition, Dr. Kendrickindicated that, while Plaintiff suffered from “mild carpel tunnel
syndrome,” that condition rarely requires surgery, butdatedinstead with a prescription of
wrist splints that maintain the wrist in a neutral position during sleep. A.R. 6@ R&intiff's
COPD, Dr. Kendrick averred that it was “relatively mild.” A.R. 66. Dr. Kerldelso stated that
Plaintiff has “cervical issues.” A.R. 67.

Moreover,Dr. Kendrickassessed Plaintiff's ability to perform various work related tasks,
and heindicated that he would confine Plaintiff to sedentary warkjch is comprised of
occasionally lifing up to 10 pounds and frequently il negligible weight;standng and/or
walking for a total of approximately 2 hours in arh8ur workday; anditting for a total of
approximately 6 hours in ant®ur workday. A.R. 668. Furthermore, DrKendrick indicated
that Plaintiffcould occasionally use the staibend, stoop, kneel, and crawl, butdteuld not
climb ropes, ladders, and scaffolds, or work in high places or around dangerous moving
machinery. A.R. 68. Dr. Kendick also found that Plaintiffexhibited some manipulative
limitations in hisleft upper extremities, such that he only possess&eguent usedr fingering,
and handling, and reaching.A.R. 67. And, toaccommodate folPlaintiff’'s environmental
limitations, Dr. Kendrick recommended thdte “work in an environment of low concentrations

of dust, fumes, and other pulmonary irritants.” A.R. 68-69.
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In response to a question from his attorney, Dr. Kendrick acknowledged that Paidtif
nerve impingements; however, legplainedthat the nerves were not “impinged enough or
constricted enoughsuch that Plaintiff exhibited ss of motor functioras afinedwithin the
meaning ofListing 1.04A. A.R. 7671. Moreover, after Plaintiff's attorney referenced a letter
from May 1, 2015, in whictDr. Mammisostensiblyindicates that Plaintiff is no longer able to
work or care for his family, Dr. Kendrickmphasizedhat Dr. Mammis treated Plaintiff for a
relatively brief period A.R. 8391. In addition, Dr. Kendrickindicated that Dr. Mammis
performeda surgery on Platiff following thatletter, subsequent to whicBr. Mammisopined
that Plaintiff's conditionvas improving. A.R. 89-91.

3. Testimony of the Vocational Expert

Josiah Pearsoalsotestified as a Vocational Expert (“VE”) #tte supplementdiearing
held on May 24, 2016, before the ALJ. A.R. 78. The VE testified that Plaintiff's fgoheas a
greens keeper two, B “semiskilled” job with a “medium level” of exertion, associated with
DOT # 406.683010. A.R. 83. The VE also testified that Plaintiff's former job, as a produce
stocker, is also a “senrskilled” job with a “heavy level” of exertion, associated with DOT #
299.367014. A.R. 83. Finally, the VE testified that Plaintiff's former job, as a produce manager,
is a “skilled” job with a “medium level” o&éxertion, associated with DOT # 299.1370. A.R.
83.

The VE was provided withwo hypotheticalsby the ALJ The ALJ first posited the
following:

[A]assume a hypothetical witlhe vocational profile of the claimant. Assume

further that | find that he catio sedentary work. He can lift a maximum of ten

pounds occasionally and negligible weight on a frequent basis, he can sibup to s

hours, and stand and walk a total of two hours in an eight hour day. With his left

upper extremity he can do frequent fingg, handling, ad reaching, he can
climb stairsoccasionally, can do no ladders, ropes, or scaffolds, can work with no
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contact with unprotected heights and no dgiogs machinery. He can

occasiomlly do bending, stooping, kneeling, and crawling, he e loccasional

contact with high humidity, extremes in temperature, and undue amounts of dust

or known pulmonaryrritants. He can work in jobs where the routine does not

change throughout the day, and can work in jobs that do not involve a lot of work-

related decisions. Would would there be work- well, could he do any of his

past relevant work?

A.R. 84. The VE responded “[y]our Honor, past work would not be appropriate for an individual
with thisRFC.” A.R. 84.However, when asked whether there were any sedentary occupations in
the national economy that the hypothetical individual above could perform, the VE provided that
sud an individual could work in the following positions: order clerk, food and beverage, DOT #
209.567014; document preparer, DOT # 249.88I8; and PC board inspector, DOT26.684-

110 A.R. 8485. The VE testified that thegabs,in theaggregate, are availakilethe amount of
128,262 nationally. A.R. 84-85.

The ALJ’s second hypothetical wasatee as hypothetical number one, can do sedentary
work but can sit for three hours and stand and walk a total of one hour in an eight hour day.
Based on pain and psychiatric symptoms including freqo@nt attacks and agoraphobia will
be off task more than 15% of an eight hour day and bdllabsehmore than three times a
month. Would therébe work that such an individual could perform?” A.R-86 The VE
responded that such an individual would not be able to find available work in national economy.
AR. 87.

C. ALJ’ s Findings

The ALJ issued a written decision, following the hearingJore 15, 2016. A.R. 186.

The ALJ began by finding that Plaintiff met the insured status requiremere 8bttial Security

Act to remain insured through December 31, 2016. A.R. 20. Next, the ALJ applied the standard

five-step process to determine if Plaintiff had satishiexburden of establishing disabilith.R.
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20-26.

First, the ALJ found that Plaintiff had not engaged in substantial gainful gcéivite
November 9, 2011, the alleged onset date. A.R. 20.

Second, the ALJ found that Plaintiff had the following severe impairments:
“anxiety/panic attacks with agoraphobia; traumatic arthritis of both shouldersiated discs
back; stenosis; sciatica; cendichisc disease; blurry vision; asthma; and obesity.” A.R. 20.

Third, the ALJ found that Plaintiff does not have an impairment, or a combination of
impairments, that meets or medically equals the severity of one of the listednm@pigirunder
the Act thatwould qualify for disability benefits A.R. 20-21. Specifically, in this step, the ALJ
consideredPlaintiff's psychological impairment under listing 12.06. A.R. 21. In that regard, the
ALJ examined whether the “paragraph B” criteria of that listing wassfeed, finding that
Plaintiff suffered only a “mild restriction” in activities of daily living; A.R. 21mild
difficulties” or social functioning; A.R. 21; “moderate difficulties” for camtration, persistence,
or pace; A.R. 21; and that Plaintiff hasiot experienced any extended durations of
decompensation. A.R. 21. Accordingly, the ALJ found that the paragraph B critegd'nes
satisfied” because Plaintiff's mental impairment did not cause “at least twoéedidnkitations
or one ‘marked’ limitabn and ‘repeated’ episodes of decompensation, each of extended
duration.” A.R. 21.The ALJ also considered the “paragraph C” criteridisting 12.06and
found those criteria unsatisfied as well. A.R. 21.

Fourth, the ALJ found that Plaintiff hatie residual functional capacity to perform as

follows:

[l]n an eight houworkday, sit up to six hours, stand/walk up to two hours and
lift/carry up to ten pounds occasionally and negligible weight on a frequent basis.
The claimant is able to do frequent fingering, handling and reaching \eitlefth
upper extremity; occasiorl climb stairs; and never climb ladders, ropes or
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scaffolds. The claimant is able to perform work involving no contact with
unprotected heights and no dangerous machinery. The claimant is able to perform
work involving occasional bending, stooping, knegliand crawling; and
occasional contact with high humidity, extremes in temperature and undue
amounts of dust or known pulmonary irritants. The claimant is able to perform
work jobs where the routine does not change throughout the day; and that do not
involve a lot of work related decisions.

A.R. 21. In reaching this RFC determination, the AlkdnsideredPlaintiff's statements
concerninghis own limitations, relevant medical evidence concerning Ibiglalleged physical
and mental impairments, and medical source opinion evidénRe.21. Specifically, he ALJ
found thatPlaintiff's statements concerning the intensity, persistence, andnlyratifects of
such symptoms were not entirely credible, since they could not be corroboydtesl relevant
objective medical evidence. A.R. 21.

In that regard, the ALJ consideréuk results of Plaintiff's MRI in 2011otherclinical
notes and themedical procedures which were either recommenided or performed on,
Plaintiff. A.R. 2224. The ALJfurtherconsideredhe findings of Dr. Sifonios, Dr. MammiBr.
RamosGarcia, and Dr. Kendriclwho testified as a medical expert atsupplemetal hearing
held on May 24, 2016. A.R. 22. In particular, that ALJ noted that Dr. Kendrick testified that
Plaintiff's impairments did not meet or equal the requirements of Listing }.04(a), because
there was naonedicalevidence of motor loss, and there wasmexdicalevidenceto support that
Plaintiff required a are to ambulate. The ALJ also notéuat according to Dr. Kendrick,
Plaintiff's mild carpel tunnelsyndromewas easily dealt witlthrough the use of wrist splints
while sleeping A.R. 25.

Fifth, the ALJ found that, taking into consideration Plaintiff's age, education, work
experience, and residual functional capacitiiefe are jobs that exist in significant numbers in

the national economy that the claimant can perform.” A.R. 25. In reaching this ideteym
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the ALJ relied on the testimony of a vocational expert that an individual withtifla age,
education, past relevant work experience, and residual functional capacity coulaen piéor
following representative occupation®rder Clerk, Food and Beverad@OT# 209.567-014
Document Preparer DOT# 249.5818; as well asPrint and Circuit Board Inspect@®OT#
726.684-110 which the vocational expert testified existed in the national econontiiein
amounts of 46,935, 47,549, and 15,778, respectively. A.R. 26.

Accordingly, the ALJ concluded that “thaimanthas not been under a disability, as
defined in the Social Security Act, from November 9, 2011, through the date of ¢ispdé
A.R. 26.

I. STANDARD OF REVIEW

On a review of a final decision of the Commissioner of the Social Security
Administration, a district court “shall have power to enter, upon the pleadings and transcript of
the record, a judgment affirming, modifying, or reversing the decision oEtmemissioner of
Social Security, with or without remanding the cause for a reheadgJ.S.C. § 405(g)see
Matthews v. Apfel239 F.3d 589, 592 (3d Cir. 200he Commissioner’s decisions regarding
guestions of fact are deemed conclusive on a reviewing court if supportésulistantial
evidence in the record42 U.S.C. 8 405(g)see Krepp v. Apfel204 F.3d 78, 83 (3d Cir. 2000).
While the court must examine the record in its entirety for purposes ofmil@tey whether the
Commissiones findings are supported by substantial evide@her v. Matthews574 F.2d
772, 776 (3d Cir. 1978), the standard is highly deferediales v. Barnhayt364 F.3d 501, 503
(3d Cir. 2004)Indeed, Substantial evidentas defined asmore than a mere scintilfahut less
thana preponderancéMcCrea v. Commn’ of Soc. Se¢.370 F.3d 357, 360 (3d Cir. 2004)t

means such relevant evidence as a reasonable mind might accept as adéquateet v. Apfel
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186 F.3d 422, 427 (3d Cir. 1999). A reviewing court is“eobpowered to weigh the evidence or
substitute its conclusions for those of the fiastler” Williams v. Sullivan970 F.2d 1178, 1182
(3d Cir. 1992)cert. denied507 U.S. 924 (1993). Accordingly, even if there is contrary evidence
in the record that would justify the opposite conclusion, the Commisssodecision will be
upheld if it is supported by the eviden&ee Simmonds v. Heckl&07 F.2d 54, 58 (3d Cir.
1986).

Disability insurance benefits may not be paid under the Act unless Plaistifinigets the
statutory insured status requireme@se42 U.S.C. § 423(cPlaintiff must also demonstrate the
“inability to engage in any substantial gainful activity by reason of any aigddeterminable
physical or mental impairment which can be expected to result in death or whitdsted or
can be expected to last for a continuous period of not less than 12 monthgd2.U.S.C. §
423(d)(1)(A);see Plummerl86 F.3d at 427. An individual is not disabled unldss physical
or mental impairment or impairments are of such severity that he is not onle uoatd his
previous work but cannot, considering his age, education, and work experience, engage in a
other kind of substantial gainful work which exists in the national ecoriod®/.U.S.C. §
423(d)(2)(A). Eligibility for supplemental security income requires the same showing of
disability. Id. at§ 1382c (a)(3)(AXB).

The Act establishes a fiveep sequential process for evaluation by the ALJ to determine
whether an individual is disableBee20 C.F.R. § 404.1520. First, the ALJ determines whether
the claimant has shown thia¢ or she is not currently engaged substantial gainful activity.

Id. at 8§ 404.1520(a)see Bowen v. Ykert, 482 U.S. 137, 1487 n.5 (1987). If a claimant is
presently engaged in any form of substantial gainful activity, he or sheosatically denied

disability benefitsSee20 C.F.R. § 404.1520(b¥ee also Bowert82 U.S. at 140. Second, the
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ALJ determines whether the claimant hisnonstrated asevere impairmehtor “combination

of impairment’ that significantly limits his physical or mental ability to do basic work activities.
20 C.F.R. 8 404.1520(c3ee Bowen482 U.S. at 1487 n5. Basic work activities are defined as
“the abilities and aptitudes necessary to do most’j@& C.F.R. § 404.1521(b). These activities
include physical functions such ‘asalking, standing, sitting, lifting, pushing, pulling, reaching,
carrying or handling.Id. A claimant who does not have a severe impairment is not considered
disabled.Id. at§8 404.1520(c)see Plummerl86 F.3d at 428.

Third, if the impairment is found to be severe, the ALJ then determines whiéher t
impairment meets or is equal to the impairments listed in 20 C.F.R. RtSdbgt. P., App. 1
(the“Impairment List). 20 C.F.R. 8§ 404.1520(a)(4)(iii). If the claimant demonstrates that his or
her impairments are equal in severity to, or meet those on the Impairminb&islaimant has
satisfied his or her burden of proof aml automatically entitled to benefitSee id.at §
404.1520(d)see also Bowert82 U.S. at 1487 n.5. If the specific impairment is not listed, the
ALJ will consider in his or her decision the impairment that most closely satishies listed for
purposes of deciding whether the impairment is medically equivated.20 C.F.R. §
404.1526(a). If there is more than one impairment, the ALJ then must consider whether the
combination of impairments is equal to any listed impairmdnAn impairment o combination
of impairments is basically equivalent to a listed impairment if there are medaigénequal
in severity to all the criteria for the one most sanilWilliams, 970 F.2d at 1186.

If the claimant is not conclusively disabled under thiea set forth in the Impairment
List, step three is not satisfied, and the claimant must prove at step four wiethreshe retains
the“residual functional capacity” (“RFC'fp perform his or her past relevant work. 20 C.F.R. §

404.1520(e);Bowen 482 U.S. at 141. If the claimant is able to perform previous work, the
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claimant is determined to not be disabl2d.C.F.R. 88 404.1520(e), 416.920(Bpwen 482
U.S. at 14342. The claimant bears the burden of demonstrating an inability to returnpgesthe
relevant work.Plummer 186 F.3d at 428. Finally, if it is determined that the claimant is no
longer able to perform his or her previous work, the burden of production then shifts to the
Commissioner to show, at step five, that teaimant is able t@erform work available in the
national economy.Bowen 482 U.S. at 146-47 n.BJummer 186 F.3d at 428. This step requires
the ALJ to consider the claimant’s residual functional capacity, age, emycamd past work
experience. 20 C.F.R. § 404.1520(The ALJ must analyze the cumtile effect of all the
claimants impairments in determining whether the claimant is capable of performing wibrk an
not disabledld.
[I. PLAINTIFF'S CLAIMS ON APPEAL

Plaintiff makestwo arguments on appeal as to wimg ALJ’s disability determinations
are unsupported by substantiavidence First, Plaintiff arguegshat the ALJ failed to properly
evaluate the medical evidendecluding: (3 Plaintiff's orthopedic impairments whiastensibly
meet or equal theriteria of Listing 1.04A; (b) the medical opinions of Dr. Sifonios and Dr.
Mammis, both of whonallegedlyopined that Plaintiff is unable to work; and (c) the side effects
of Plaintiff's “potent pain medicatiorisas is required under SSR-@B. Pl.’s Brief, at 2429.
Second, Plaintiff argues that the ALJ eriachis formulation of Plaintif's RFC based on the
following grounds: (a) he cannot perform sedentary vawlkhe ambulasewith a cane (b) he
failed to perform a function by function analysis as defined uS®&R 968p; and(c) he did not
provide the VE with dypothetical whichaccuratey describedPlaintiff's exertionaland mental
impairmentsld., at 29-25The Courtwill address each argumentturn.

A. The ALJ Properly Considered the Medical Evidence
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I. Listing 1.04

Plaintiff maintainsthat the ALJ erred at step three of the 20 C.F.R. § 404.4520Qsis,
because he failed to conclude that his orthopedpairments meet or equal Listing 144In
Burnett v. Commissioner of SSZ0 F.3d 112 (3d Cir. 200Gje Third Circuit held that an ALJ
must provide an adequate explanation of his or her finding at step three, so that a resoeviing
can engage in meaningful judicial reviewBurnett 220 F.3d at 11:920. However, inJonesv.
Barnhart 364 F.3db01,505 (citingBurnett 220 F.3d at 120), the Third Circuit adopted a more
flexible approachholding that“Burnettdoes not require the ALJ to use partasulanguage or
adhere to a particular format in conducting his analysis. Rather, the functBurrodttis to
ensure that there is sufficient development of the record and explanation ng$indi permit
meaningful review. In other words,an ALJ need not specifically mention any of the listed
impairments in order to make a judicially reviewable finding, provided that thésAlekision
clearly analyzes and evaluates the relevant medical evidence as it relates to tige Listi
requirement$. Scuderi v. Comin of Soc. Se¢.302 F. Appx 88, 90 (3d Cir. 2008)Ochs v.
Commr of Soc. Sec187 F. Appx 186, 189 (3d Cir. 200§)[T] here is no requirement that the
ALJ must identify or analyze the most relevant Listing.

Here, the ALJ’'s decision,read in its entirety, indicates that the ALJ discussed the
appropriate factors in determining that Plaintiff did not meet any of the listimaysding Listing
1.04A. Listing 1.04A requires:

Disorders of the spine (e.g., herniated nucleus pulposus, spinal arachnoiditis,

spinal stenosis, osteoarthritis, degenerative disc disease, facet asbrtebyal

fracture), resulting in compromise oharve root (including the cauda equina) or

the spinal cord. With:

A. Evidence of nerve root compression characterized by renatomic

distribution of pain, limitation of motion of the spine, motor loss (atrophy with
associated muscle weakness or musatakness) accompanied by sensory or
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reflex loss and, if there is involvement of the lower back, positive streaght
raising test (sitting and supine)

20 C.F.R. pt. 404, subpt. P, app. 1, 8 1l84is decision, the ALJ relied on the medical opinion
of Dr. Kendrick, who testified at the supplemental hearing on May 24, Z¥20 C.F.R. 88
404.1527(e)(2)(i), 416.927(e)(2)(i) (state agency physicianshagaly qualified and “experts
in social security disability evaluation$pecifically, diring the hearing, the ALJ inquired as to
whether Plaintiff's “orthopedic issues” met or equaladting 1.04, to which Dr. Kendrick
responded in the negative. A.R. 64. In supdort Kendrickindicated that, notwithstandirthe
fact that Plaintiff exhibited “intermittent sensory changes,” the medical record does not
demonstratehat Plaintiff suffered fronfany motor lossdue to spinal cord impingemérds is
required in order to satisfy the criteria of Listing 1.04. A.R. 64. Citing various portibtise
record the ALJ in addition,independentlffound that‘there wasno evidence of motor lossd
warrant a finding of automatic disability under 1.04Andeed the ALJ’'s determination is
grounded in substantial evidence, as Plaintiitysical examinationsoasistentlyrevealedfull
muscle strengtnd motor functioningvith no atrophy A.R. 464, 466, 549, 544, 517, 600, 687
88, 693-94,698, 701,891, 972, 9845, 1011.Therefore, because the ALJ discussed and
contemplatd the applicableelements undekisting 1.04,he didnot commit reversible ear in
his decision.

il Medical Opiniors

Plaintiff argues that the ALJ failed to consider the opinions of Dr. Sifonios and Dr.
Mammis, both of whom allegedly opined that Plaintiff is unable to work. Under 20 C.F.R. 8§
404.1527(c)(2), a treating sourseopinion will be given controlling weight if the opinidis
well-supported by medically acceptable clinical and laboratory diagnosticigees and is not

inconsistent with the other substantial evideic[the] case recordSeveral factors may also be
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used to determine the weight given to a medical opinion including: length of treatment
relationship, the nature and extent of the treatment relationship, supportabilityedical
evidence, and consistency with the record as a witblé. a treating source opinion conflicts
with that of a noftreating source;the ALJ may choose whom to credit but cannot reject
evidence for no reason or for the wrong reasolkarales v. Apfel225 F.3d 310, 317 (3dilC
2000). That is, the ALJ must rely only doontradictory medical evidenten rejecting the
treating source opinion, rather thahcredibility judgments, speculation or lay opinibid. An
ALJ is required to providéan explanation of the reasoning behind [his] conclusionsluding
“reason(s) for discounting rejected evideh€&argnoli v. Halter 247 F.3d 34, 43 (3d Cir. 2001).
Here, #hough Plaintiff maintains that the ALJ disregardedhe opinions of the
“specialists who opined thahd could not work] including Dr. Mammis and Dr. Sifonios,
neither of themrendereda determinationto that effect Rather, Plaintiff misconstruesthe
following portion of a lettefrom May 1, 2015, in whiclDr. Mammis provides‘he states that
the[cervicalgia] radiates into the arms and is associated with subjective weaknessrdorgess,
dropping of items, difficulty in writing, difficulty in opening jars and perfangtasks . . . . Hes
no longer able to work. He is no longer able to care for his family[.]” A.R. J84. plain
language of the lettedemonstrates that Dr. Mammigas merelyreferring toPlaintiff's own
representations during an office wsithe doctor, in his lettesvasnot providingan opinion as
to whether Plaintiff was capabtd working. Indeed, the alleged limitations are included after the
words “he states,” referring to Plaintifor did Dr. Sifoniosindicate that Plaintiff’'s physical
impairmentspreventechim from maintaining a job. In fact, in a letteom December 18, 2014,
Dr. Sifoniosadvised that Plaintiff shouldnly refrain from workwhich required’heavy lifting.”

A.R. 972. Significantly, he ALJ's RFCdeterminationis consistent with that opinion as
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confinesPlaintiff to sedentary work. Accordingly, the ALJ did riall to considerthe opinions
of Dr. Mammisor Dr. Sifonios, neither of whom concluded that Plaintiff's physical impairments
precluded higbility to work?

iii. Side Effects from Medication

Citing 20 C.F.R. 88 404.1520(c)(3.16.929(c)(3)and SSR 02p, Plaintiff aversthat
the ALJ “failed to even discuss, much less consider, the side effects fronifffdamany
medications on his ability to work as required by tRegulations.” Pl.’s Brief, at 27.
Specifically, 20 C.F.R. 88 404.1520(c)(3) and 416.929(c)(3) set forth a list of fadianis &n
ALJ may consider in deternmimg the severity of glaintiff’'s impairments andymptoms, one of
which includes “[t]he type, dosage, effectiveness, @idd effects of any medication you take or
have taken to alleate your pain or other symptoms[.]” 20 C.F.R. 88 404.1520(c)(3),
416.929(c)(3). Moreover, SSR @, in relevant partprovidesas follows: “[chronic pain and
many of the medications prescribed to treat it may affect an individalalisy to mainain
attention and concentration[.$eeSSR 032P, 2003 SSR LEXIS 2 at *14.

Here, Plaintiff contends that his prescriptions include “powerful, potent medications,”

and he has receivedmultiple injections,multiple surgeries, radio frequency ablation, . . .

2 Plaintiff, in addition,argues that th&LJ improperly relied upon the medical opinion of

Dr. Kendrick—the only physician who rendered an opinion with respect to whether Plaintiff was
medically disabled. In support, Plaintiff contends that “Dr. Kendrick’'s opinion was ‘i
contradiction of itself,” because he inconsistently testified that while Plairadf ‘merve
impingement,” he did not have a nerve that was impinged. Pl.’s Brief,-26.26 addition,
Plaintiff maintains that Dr. Kendrick failed to account for Dr. Sifonio®presentation tha
Plaintiff “is no longer able to work.1d. at 25. Plaintiff’'s position is wholly without merit.
Indeed, as to his first argument, Plaintiff distorts Dr. Kendrick’s reptasions by selectively
qguoting from his hearing testimony. Viewed in its entir&y, Kendrick indicated that a nerve
may be impinged without causing any loss in motor function; that opinion is not ingernall
inconsistent. Moreover, as to Plaintiff's second argument, no treating physiciaed dpiat
Plaintiff could not work, as discasdsupra Therefore, the ALJ did not em this contextby
relying on Dr. Kendrick’s opinion in his decision.
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physical therapy, facet blocks, multiple procedures through UMDNJ, including 2 mlagesd in
back and a MobC in his neck.” Pls Brief, at 27#28. However, notwithstanding the ajtd
extent of Plaintiff's medical treatment, dees notrticulateany resulting side effects, nor does
he cite to anedicaldocument whichrevealsan adverse reactiaio his prescribed medicatisn
that would result in a severe impairmeAnd, in addition, the Court’s own independent review
of the medical recordevealsthat Plaintiff did not experience ormreport any undesirable
symptomsto his treating physiciangis a result ohis prescribed medicatisnTherefore,in the
absence ofsyporting evidence, Plaintiff's reliance on 20 C.F.R. 88 404.1520(c)(3),
416.929(c)(3), and SSR & is misplaced.As such there is nobasis for finding reversible
error. Grandillo v. Barnhart 105 Fed. Appx. 415419 (3d Cir. 2004)“[The Plaintiff] contends
that the ALJ failed to take into account the adverse-diiets of[her] medication. But, as the
government observes, the record is devoid of any evidencishiegteported these adverse side
effects to her treating physiciaf)s®

B. The ALJ Properly Determined Plaintiff's RFC

I. Cane Usage

3 The Court notes that Plaintiff onbrticulateda side effect during a hearing before the

ALJ in 2014, at which he testified that “everything flares up” after recgivis epiduralsand it
takes roughly a month to calm down if you do get any relief.” A.R. 48. Notably, the ALJ
expressly considereBlantiff's epidural injectionsin his decision, noting thatome provided
him with “significant relief,” and, in ddition, the medical record de not indicate hat
Plaintiff's epidurals causehim to suffer from any adverse reactoindeed, notwithstandjrthe
fact that Dr. Freeman treated Plaintiff withultiple epidurals,Plaintiff never reported any
resulting side effects during their followp consultations. Accordingly, the ALJ was not
required to accept Plaintiff's statements concerning the inteos$ityis alleged symptois
Nazario v. Berryhill No. 165483,2018 U.S. Dist. LEXIS 186322¢*22 (D.N.J. Oct. 31, 2018)
(finding that the ALJ did not err where the plaintiff's “only cites regarding retications’side
effects is her hearing testimony, and Hg]remainder of the record contains evidence that
contradicts Plaintiff's testimony abobér side effects.”).
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Plaintiff contends that the ALJ's RFC determination is deficient, becausdsittda

account for his reliance on a cane to ambulate. Specificalijgimant’s “residual functional
capacity is defined as that which an individual is still able to do despite the limitationsdcause
by his or her impairment($)Hartranft v. Apfel 181 FE3d 358, 359 n.1 (3d Cir. 1999) (citing 20
C.F.R. 8 404.1545(a))n that connection,raALJ will meet his obligationn rendering an RFC
determinatiorby “consider[ing] and explain[ing] his reasons for discounting all of the pertinent
evidence before hinm making his residual functional capacity determinati@uinett 220 F.3d
at 121. Thereforé)[iln making an RFC determination, an ALJ must discuss both the evidence
that supports his conclusion and the evidence that was rejeGiilday v. Comm’r of Soc. Sec.
336 F. App’x 152, 156 (3d Cir. 2009) (citiBurnett 220 F.3d at 121Cotter v. Harris 642 F.2d
700 (3d Cir. 1981)). Otherwiséjn the absence of such [a discussion], the reviewing court
cannot tell if significant probative evidence was not credited or simply idrioBotter, 642
F.2d at 705.

Here,the ALJ did not err in his RFC formulation giling to account for Plaintiff's use
of a cane As the ALJspecifically acknowledgedlaintiff's treatmentecord only indicate that
hefirst used a cane in March of 2QXfuring an outpatient assessment shortly before the second
supplemental hearing. In that connection, as a thregnalitie; Plaintiff's limited caneuse
during a small fraction of the relevant timperiodfalls significantly short of the twelvenonth
durational requiremenSpecifically, aset forth in 20 C.F.R. 88 404.15@8d 416.90'[u]nless
your impairment is expected to result in death, it must have lasted or must bee@xpédast for
a corninuous period of at lease twelve monthsvans v. BerryhilINo. 16749,2019 U.S. Dist.
LEXIS 22732,at *28 (D.N.J. Feb. 12, 2019) (concluding that the ALJ did not error where the

plaintiff's use of a cane did not satisfy the tweimenth durational requirementDoherty v.
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Comnmr of Soc. Se¢No. 11:03701,2012 U.S. Dist. LEXIS 14032%t *34 (D.N.J. Sept. 12
2012) (affrming the ALJ RFC’s formulatiobecause, “for nearly all of the time period at issue,”
the plaintiff “did not use a cane.”And, in addition to this temporal deficiendyiaintiff fails to
establishnor doeghe medical recoréstablish tha he was‘medically required to use a cam
See, €.g.SSR969p, 1996 SSR LEXIS 6, at *1@a handheld device will be found to be
“medically requiretl where there is'medical documentation establishing the rieed . and
“describing the circumstances for which it is needes, (whether all the time, periodically, or
only in certain situations|[.)’

Indeed,Plaintiff's treating physiciandid notissue a medical prescription for an assistive
device for ambulationTo the contrarythe ecord onlyindicatesthat Plaintiff was observed
using a cane by a medical practitianand such circumstance are insufficient to establish a
medical necessity pursuant to the regulati®@eeZuna v. ColvinNo. 151825,2017 U.S. Dist.
LEXIS 48035,at*50 (M.D. Pa. Mar 3, 2017) (“[A]n observation that Plaintiff was using a cane
is not equivalent to an opinion that she medically required a”tasee alsoStarks v. Colvin
No. 166062,2017 U.S. Dist. LEXIS 14689&t*10 (E.D. Pa. Sept. 12017)(holding that the
ALJ did not err in omitting a cane requirement from the RFC assessment tivbier@as “no
evidence to support the claimant’s allegation that he uses a-goesaribed cane.”)Doherty,
2012 U.S. Dist. LEX$ 140329at *34 (holding that the ALJ was not required to address the
plaintiff's use of a cane in the RFC determination, because “the cane was not lsh@mg
documentation to be medically required”)

Notably, Dr. Kendrick, the only medical expert who rendered an opinion with respect to
Plaintiffs need fora cane,ultimately conclued that “there’s no medical necessity from a

functional or structural point” which supports Plaintifffsliance on arassistive devicdo
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ambulate And, in addition tahe ALJ’sreliance on Dr. Kendrick’s testimoniy his decision, the
medical record includes agsificant amount of physical examinations, during which Plaintiff
eitherexhibited a normabr steady gait, or was capablevealking on his heels and toe&.R.
512, 517, 523, 548, 551, 564, 575, 588, 600, 601, 605, 889, 924, 963, 995. Accordingly] the A
did not error by formulating an RFC which excluded Plaintiff's use of an assisalking
device.Rather, the medical record supports Plaintiff's ability to perform sedewanly, as the
ALJ so found?

i SSR 96-8p

In a conclusory fashion, Plaintiff also contends that the '&IRFC determination is in
violation of SSR 968p. Pl.’s Brief, at 31That is, Plaintiff maintains that the ALJ errgdhis
decision“by failing to focus on the plaintiff's ability to sustain work related activitidgl.”
Specifically SSR 968p, in relevant part, provides as follows: “[ijn assessing RFC, the
adjudicator must discuss the individigalability to perform sustained work activities in an
ordinary work setting on a regular and continuing bass 8 hoursa day, for 5 days a week, or
an equivalent work schedulepd describe the maximum amount of each welated activity
the individual can perform based on the evidence available in the case’r&am8SR 968P,
1996 SSR LEXIS 5, at *19.

Here, the ALJ met his obligation underSSR 968P in assessing Plaintiffs RFC.
Specifically, based on his review of the record, the ALJ rendedigtisionwhich described the

maximum amount ofariouswork-related activities that Plaintiff could perform duriag eight

4 The Courtfurther notes that claimant who ambulates with a cane is not automatically

precluded from performing sedentary work. To the contrary, the regulations providenither

certain circumstances, “the sedentary occupdtitwage will not ordinarily be significantly
eroded,” notwithstanding a claimant’s reliance on a medically required-Hedddassistive
device.SSR96-9p, 1996 SSR LEXIS 6, at *19.

37



hour workday These includeas follows:sitting for six hours; standing/walking for two hours;
occasionally lifting up to ten pounds; frequently lifting negligent weigid, fangering, handling,
and reaching withthe left upper extremity; occasmnally climbing stairs, bending, stooping,
kneeling, crawling, and coming into contact with humid or extreme temperaamdsnever
climbing ladders, ropes, or scaffolds. A.R. 21. Significartthg ALJ considered the relevant
portions of the medical reod in his decision, as well as Dr. Kendrick's medical testimony in
setting forth those restrictiorsthe only medical expert who providedfinction by function
analysiswith respect to Plaintiff’'s ability to perform various werddated taskdndeed, Plaitiff
does not identify one treating physician whose opinion conflicts with Dr. Kengrzidings
nor does the Cous own independent review of the record demonstrate as. $ndact, Dr.
Sifonios,the only other physician to expresgeneralopinionwith respect to Plaintiff's ability
to work merely advied against performing a job which requirédeavy lifting.” A.R. 972.
Clearly, the ALJ's RFC assessménaligned with Dr. Sifonios’s determination.

Nevertheless,ni lieu of medicalopinion evidence, Plaintiff primarily relies on his own
complaints of chronic numbness in his atmasds, and a diagnosis of mild carpel tunnel
syndroman his left wrist However, these grounds fail to provide a basis for determining that the
ALJ violated SSR 968P, becauséhe specifically accounted fahoseimpairmentsby limiting
Plaintiff's performance ofthe following work-related tasks with his left upper extremity:
fingering, handling, and reachiniyloreover that determination is supported By. Kendrick
who opined that Plaintiff could perform as such, and testified that “mild carpel taynéiome
rarely requires any surgical treatment”; rather, it “usually deatarily by a prescription of
wrist splints that maintain in the neutral position during sleep. Their symptoms pyiatiaturb

their sleep.” A.R. 667. Accordingly, Plaintiff's reliance oi8SR 96does notdemonstratéhat
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the ALJ erred irhis formulation of Plaintiff's RFC. Reddell v. Comi of Soc. Se¢.No. 15-
00044,2017 U.S. Dist. LEXIS 43320at *15 (D.N.J. Mar 22, 2017) (finding that the ALJ
performed the function by function analysis as contemplatealS#y 96 where he accounted for
the plaintiff's physical impairments because the RFC included temporal andhtwesgrictions
with respect to the plaintiff's ability to sit, stand, lift, and carry).

iii. The ALJ’s Hypothetical Questions

Finally, Plaintiff argues that the ALJ erred, because he failed to propexburatcfor
Plaintiff's limitations in hisfirst hypotheticalto the VE which did not “include [P]laintiff's
dependence on a cane for ambulating and balasrcghental limitatiors.” Pl.’s Brief, at 3435.
The Third Circuit has helthat, ‘{w]hile the ALJ may proffer a variety of assumptions to the
expert, the vocational expesttestimony concerning a claiman@bility to perform alternative
employment may only be considered for purposes of determining disability if tletiogque
accurately portrays the claimantindividual physical and mental impairmehtBodedworny v.
Harris, 745 F.2d 210, 218 (3d Cir. 1984). HoweVeodedwornydoes hot require an ALJ to
submit to the vocatiwal expert every impairment alleged by a clainfabptit rather only those
limitations which aré'medically supported and otherwise undisputed by the reBuitherford
v. Barnhart 399 F.3d 545, 554 (3d Cir. 2005).

Here,for reasons already stated, thieJ did not err by omitting Plaintiff's cane usage in
his hypothetical to the ALJ. Nor was the ALJ required to include anghpsygical limitations
as Plaintiff's mental status examinations were generally normal. A R.92B, 526, 547, 575,
639, 649, 657, 678, 1026, 1029. Accordindgaintiff fails to articulatea medically supported
and otherwise undisputed medical impairment, such that the ALJ was required to geoifpor

into his hypotheticals.

39



IV.  CONCLUSION
For the reasons sebrth above, | find that the ALJ's decision was supported by
substantial evidence in the record. Accordingly, the’AldEecision is affirmed. An appropriate
Order shall follow.
[s/ Freda L. Wolfson

Freda L. Wolfson
United States District Judge
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