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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JANET FOX
Plaintiff,
V. 3 Civil Action No. 17-11421BRM
COMMISSIONER OF SOCIAL :
SECURITY, : OPINION
Defendant.

MARTINOTTI, DISTRICT JUDGE

Before this Court islanet Fox's(“Fox’) appeal from the final decision of the Acting
Commissioner of Social Security (“Commissiongrjlenying er applicationfor disability
insurance benefits. Having reviewed the administrative record and the sobsi§iged in
connection with the appeal pursuant to Local Civil Rule 9.1, and having declined to Hold ora
argument pursuant to Federal Civil Rule 78(b), for the reasons set forth beloar godd cause
shown, theCommissioner’s decision BFFIRMED.
l. BACKGROUND

On Nowember 13, 2012, Fox protectively filed an application for Supplementati§ec
Income (“SSI”) disability benefits allegingisability due to pnic, anxiety, vascular issues, and

stomach issues since January 1, 2012. (Tr. I9%)claim was denied ddarch 28, 2013, and

1 Upon the Appeals Council's Order denyirgx's request for a review of the Administrative Law
Judge’s (“ALJ") decision, the ALJ’s decision became the filealision of the Commissioner. (Tr.
1.)
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denied upon reconsideration on December 2, 201310%r.133) Fox filed a written request for
hearing on January 29, 201@r. 13132.) She appeared and testified at the hearing held on
Decembed4, 2015. (Tr. 38-39.)

OnJune 2, 2016the ALJ foundrox: (1) “has not engaged in substantial gainful activity
since November 13, 2012, the application date”; (2) “has the following medicallynitedibte
impairments: depressive disorder NOS; anxiety disorder; coronary artery disst@earthritis;
hyperlipidemia; inverting papilloma of the right maxillary sinus and chronic sinusitis”;(3&nd
“does not have an impairment or combination of impairments that has significatiydlim. the
ability to perform basic workelated activities.(Tr. 19-22) The Appeals Council denieBoxs
request for reviewon September 15, 2017Tr. 1-6.) Therefore, having exhaustederh
administrative remedieshe brought this appeal on May 29, 2018. (ECF No. 1.)

. STANDARD OF REVIEW

On areview of a final decrsin of the Commissioner of the Social Security Administration,
a district court “shall have power to enter, upon the pleadings and transcript otahe, 1@
judgment affirming, modifying, or reversing the decision of the Commissioner ofl Sedarity,
with or without remanding the cause for a rehearing.” 42 U.S.C. § 4@%@Matthews v. Apfel
239 F.3d 589, 592 (3d Cir. 2001). The Commissioner’s decisions regarding questions of fact are
deemed conclusiviy a reviewing court if supported by “substahtevidence in the record.” 42
U.S.C. § 405(g)see Knepp v. ApfeP04 F.3d 78, 83 (3d Cir. 2000)his Court must affirm an
AL J’s decision if it is supported by substantial evideSea42 U.S.C. 88 405(g), 1383(c)(3).
Substantiaévidences “morethan amerescintilla. It meanssuchrelevantevidenceasareasonable
mind mightacceptisadequateo support a conclusionRichardsorv. Perales 402U.S.389, 401

(1971) (quotingConsol. EdisorCo.v. NLRB 305U.S.197, 229 (193§) To determine whether



anALJ’ sdecisionis supported bygubstantiabvidencethis Courtmustreviewtheevidencan its
totality. Daring v. Heckler, 727F.2d 64, 70 (3dCir. 1984).Howeverthis Courtmay not “weigh
the evidence osubstituteits conclusiondor those of thdactfinder.” Williamsv. Sullivan 970
F.2d 1178, 1182 (3@&ir. 1992)(citation omitted). Accordingly,this Courtmay not setan ALJ's
decisionaside,"evenif [it] would havedecidedthefactualinquiry differently.” Hartranft v. Apfel
181 F.3d 358, 360 (3@ir. 1999)(citationsomitted).
[11. THE FIVE-STEP SEQUENTIAL EVALUATION PROCESS

Under the Social Security Acthe Social Security Administration is authorized to pay
Social Security Insurance to “disablgarsons.42 U.S.C.§ 1382(a) A person is “disabled” if
“he is unable to engage in any substantial gainful activity by reason of any meditltyiniable
physical or mental impairment which can be expected to result in death orhalitdsted or can
be expectedat last for a continuous period of not less than twelvenths.” 42 U.S.C.
§ 1382c(a)(3)(A) A person is unable to engage in substantial gainful activity when higahys
or mental impairments aref such severity that he is not only unable to do his previous work but
cannot, considering his age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national econbrd2 U.S.C.8 1382c(a)(3)(B).

Regulations promulgated under t8ecial SecurityAct estalish a fivestep process for
determining whether a claimant is disabl@.C.F.R.8 416 .920(a)(1)First, the ALJ determines
whether the claimant has shown that he or she is not currently engaged in “substafiial ga
activity.” 1d. 88 404.1520(b), #6.920(b) see Bowen v. YuckeA82 U.S. 137, 1487 n.5 (1987).
If a claimant is presently engaged in any form of substantial gainful actiatygrishe is
automatically denied disability benefiSee20 C.F.R. § 404.1520(b3ee also Bowe82 U.S.

at 140. Second, the ALJ determines whether the claimant has demonstratedaifspagment”



or “combination of impairments” that significantly limits his physical or mieatdity to do basic
work activities. 20 C.F.R. 88 404.1520(c), 416.920¢epBowen 482 U.S. at 1487 n.5. Basic
work activities are defined as “the abilities and aptitudes necessaryrosigobs.” 20 C.F.R. §
404.1521(b). These activities include physical functions such as “walking, staridiimg, l§ting,
pushing, pulling, reaching, carrying or handlingd” A claimant who does not have a severe
impairment is not considered disablédl.at § 404.1520(c)seePlummerv. Apfel 186 F.3d 422,
428 (3dCir. 1999).

Third, if the impairment is found to be severe, the ALJ theterthines whether the
impairment meets or is equal to the impairments listed in 20 C.F.R. Pt. 404, Subpp.F. (the
“Impairment List”). 20 C.F.R. 8§ 404.1520(a)(4)(iii). If the claimant demonstrdtashis or her
impairments are equal in severity, tar meet those on the Impairment List, the claimant has
satisfied his or her burden of proof and is automatically entitled to bengéts id.at 8§
404.1520(d), 416.920(Bee also Bower82 U.S. at 14@7 n.5. If the specific impairment is not
listed the ALJ will consider in his or her decision the impairment that most closdfiesathose
listed for purposes of deciding whether the impairment is medically equivaksf0 C.F.R. §
404.1526(a). If there is more than one impairment, the ALJ then must consider whether the
combination of impairments is equal to any listed impairmenfn impairment or combination
of impairments is basically equivalent to a listed impairment if there are madatialgs equal in
severity to all the criteria fohe one most similakVilliams, 970 F.2d at 1186.

If the claimant is not conclusively disabled under the criteria set forth in the Impairmen
List, step three is not satisfied, and the claimant must prove at stepHetireiwhe or she retains
the “residuafunctional capacity” (“RFC”) to perform his or her past relevant work. 20 C.F.R. 88

404.1520(e)-(f), 416.920(€j}; Bowen 482 U.S. at 141Stepfour involvesthreesubsteps:



(1) theALJ mustmakespecificfindings offactasto theclaimant’s

[RFC]; (2) the ALJ mustmakefindings of the physical anehental

demands of thelaimants pastrelevantwork; and(3) theALJ must

compare th¢RFC] to the pastrelevantwork to determinewhether

claimant has thelevel of capability neededto perform thepast

relevantwork.
Burnettv. Comnr of Soc.SecAdmin, 220 F.3d 112, 120 (3cir. 2000)(citationsomitted). When
determiningRFC, “[a]ln ALJ mayrejectatreatingphysician’s opinioroutrightonly on the basis
of contradictorymedicalevidence,but may afford a treating physician’s opinionmore or less
weight depending upon trextentto which supporting explanatiorare provided.” Hoymanv.
Colvin, 606 F. App'’x 678, 67980 (3d Cir. 2015) (quotingPlummer 186 F.3d at 429).
Unsupported diagnosese not entitledto greatweight. Jonesv. Sullivan 954 F.2d 125, 129 (3d
Cir. 1991). Moreover,anadministrativdaw judgemustprovide thereasorfor providingmoreor
lessweightto theevidence.See Fragnolv. Massanarj 247 F.3d 34, 42 (3@ir. 2001).

The claimant is not disabled if his RFC allows him to perform his past relevant 20rk.
C.F.R. 8 416.920(a)(4)(iv). However, if the claiman$ RFC prevents him from doing san
administrative law judg@roceeds to the fifth and final step of the procdsds. The final step
requires theadministrativelaw judgeto “show [that] thereare otherjobs existingin significant
numbersin the national economy which tldaimantcan perform, consistentwith her medical
impairmentsage,education, pstwork experienceand[RFC].” Plummer 186 F.3dat 428. In
doing so, ftlhe ALJ must analyze the cumulative effect of all the claingaimhpairments in
determining whether she is capable of pemiag work and is not disabledId. (citation omitted).
Notably,an administrative law judge typically seeks the assistance of a vocational expest at
final step. Id. (citation omitted).

The claimantbearsthe burden of proofor stepsone,two, and four. Sykesv. Apfel 228

F.3d 259263 (3dCir. 2000). Neithersidebearghe burden of proofor stepthree”[b]Jecausestep



threeinvolves a conclusivpresumptio basedon thelistings” 1d. at 263 n.2(citing Bowen 482
U.S. at 146-47 n.5).An administrativelaw judge bearsthe burden of proof for théifth
step. See idat 263.

V. DECISION

Fox argues the ALJ erred at step two of the sequential analysis, finding ther® was n
“severe impairment” or “combination of impairments” that significantly limited gteysical or
mental ability to do basic work activities. (ECF No. 13 at 20.) The Cononessargues the ALJ's
decision—that Fox does not suffer from a “severe impairmentvas supported by substantial
evidence. (ECF No. 14 at 17.)

The Court focuses its attention on step two, the point at which the ALJ denied Fox’s
application for benefitsStep two provides that[i] f you do not have any impairment or
combination of impairments which significantly limits your physical or mentaityald do basic
work activities, we [the Social Security Administration] will find that you do noehasevere
impairment and are, therefore, not disalil&f C.F.R. 88 404.1520(c), 416.920(s¢e also id.
88 404.152(a), 416.92(a) (“An impairment or combination of impairments is not severe if it
does not significantly limit your physical or mental ability to lolasic work activities.”)Basic
work activities include (1) “[p]hysical functions such as walking, standing, sitting, lifting,
pushing, pulling, reaching, carrying, or handling2) “[c]apacities for seeing, hearing, and
speaking”; (3) “[u]lnderstanding, carrying out, and remembering simple instruct{gh&ti]se of
judgment”; (5) “[rlesponding appropriately to supervisionyarkers and usual work situations”;
and (6) “[d]ealing with changes in a routine work settind.”88 404.152¢b)(1),416.92Zb)(1).

Fox has the burden to prove te&rimpairmentor impairmentsare“severe” at this step.

McCrea v. Comrn, 370 F.3d 357, 360 (3d Ci2004). However, sh&tneed only demonstrate



something beyond a sligabnormalityor a combination of slight abnormalities which would have
no more than a minimal effect oniadividual’sability to work.”1d. (citation omitted)seeNewell
v. Comm’r of Soc. Sec347 F.3d 541, ! (3d Cir. 2003) (“If the evidence presented by the
claimant presents motban a ‘slight abnormality,” the stdpo requirement of ‘severe’ is met,
and the sequential evaluation process should continG&ltig. steptwo inquiry is a de minimis
screening device to dispose of groundless claisWell 347 F.3dat 546. Therefore,[i]f the
evidence presented by [Fox] presents more than a ‘slight abnormality,’ thsvetegquirement
of ‘severe’ is met, and the sequential evaluation process should contthlReasonable doubts
regarding severity should be resolved in favor of Fobxat 547.

However, “[a]lthough the threshold in step two may be low, the standard of review remains
the same.Givens v. Comm’r of Soc. SeNo. 135900, 2014 WL 3844810, at *4 (D.N.J. Aug. 4,
2014).“The Commissiones denial at step two, like one made at any other step in the sequential
analysis is to be upheld if supported by substantial evidelttgguotingMcCreg 370 F.3d at
360. As such, even though a determination “at step two should be reviewed withorldgse/s
it still must be affirmed if supported by substantial evident®."Substantial evidence is such
relevant evidence as a reasonable mind might accept as adequate to support a cokaogias.”
v. Bowen 823 F.2d 775, 777 (3d Cit987).This Cairt cannot weigh the evidence or substitute
its conclusions for those of the ALJ or CommissioMaCreg 370 F.3d at 36 Accordingly this
Courtmay not setan ALJ’s decisionaside,“evenif [it] would have decided tHactualinquiry
differently.” Hartranft, 181 F.3dat 360.

Here,theALJ did noterr at step two of the sequential analysis, but instead made a reasoned
decision supported by substantial evidence in the record, such as Fox’s admissadimg t

doctors, and state examiseBee Jakubowski v. Corim215F. App’'x 104 (3d Cir2007) (stating



that an ALJs decisioras to the severity of impairmensssupported by substantial evidence when
the ALJ cites to specific medical records in his decisidbhg Court does not contend Fox is not
suffering from several different impairments, but instead that the ALJ has sagpjedenial with
substantial edence Whether or not this Couvtould have decided the factual inquiry differently
is of no importanceHartranft, 181 F.3dat 360.

Indeed, the ALJ’s findings consistapproximately eight pagesplete withevidence from
the record demonstrating Fox’s impairments individually or collectively were neteséhe ALJ

found:

After considering the evidence of record, . . . that the claimant’s
medically determinable impairments could reasonably be expected
to produce the alleged symptoms; however, the claimant’s and Ms.
Santos’ statements concerning the intensity, persistence and limiting
effects of these symptoms are not entirely consistent with the
medical evidence and other evidence in the record for theneas
explained in this decision.

(Tr. 24.) Specifically, the ALJ pointed to Fox’s own hearstgtementadmitting:

that she could care for herself, dress herself and previously cared for
her mother until it became too difficult to continue. The claimant
admitted she could read and write, performed some activities around
the home, helped set the table and socialized with her father. She
reported she sometimes went to the store, did her own laundry,
cooked using a microwave, enjoyed crime shows and news
programs and independently grocery shopped. In her Function
Report, she admitted she had no trouble with personal care activities,
straightened up her home, cooked for her father and otherwise
prepared meals, did laundry, maintained the home, had no change in
her ability to cook since her alleged disability, mopped floors, could
go out alone, shopped in stores, paid bills, used a checkbook/money
order, socialized with and had no trouble getting along with others
and followed instructions "very well" (Exhibi€)}. The claimant did

not report any difficulty with lifting, squatting, sitting, seeing,
understanding, using her hands, bending, standing, reaching,
kneeling, talking or hearing.

(Tr. 24;seeTr. 59-60, 206-21.)



Moreover, the AL&itedclinical evidene demonstrating Foxjshysicalimpairments were

not severe:

In March 2013, the claimant underwentonsultative examination,
conductediy FranckyMerlin, M.D. (Exhibit 6F). Sheeporteda 2-
year historyof arthritiswith pain localized to her handsd feet,
but deniedany history of physicaltheraly. She reporteghehad
daily pain that was worsened with usieher handsand standing.
Notwithstanding thipain the claimanadmitted she coulthkecare
of her personlahygieneand perform householdhores and only
usad Motrin. Physical examination revealednarmal gait/staion,
nodifficulty arising from a sitting position or with getting on/off the
examining table, unimpaired grasping strengtfmanipulative
functions, an abilityo heeltoe walk and an ability tdlex forward
0-90 degreesind squat. Tenderness welgited in thefingers of
both hands, but she had normalsensation,5/5 motor strength,
normal reflexesand negative straight leg raising with only
minimally decreasedangeof motionof somegoints. Cardiadesting
and a comprehensiveblood pard werealso normal. Dr. Merlin
diagnosd the claimant withpolyarthralgia.

The following month, the claimant returned to David Altimore,
D.O., a treating physiciarshehad not seen him since November
2010 (Exhibit 9F). She complained of dyspnea on exertion and
chestpain and notedignificantstress at home over the past couple
of years due to prior caretaking responsibilities for her mofter.
claimant admitted her dpnea and chest pain were intermittent and
aside from griebereavement over henothefs death offered no
other complaints. Physical examination revealed the claimant was
alert and oriented and not in apparent distress ancessestially
normal with nosignificant findings. Dr. Altimore recommendad
stressechocardiogranand observeddiagnosticimpressionsthat
included chest pain/dyspnea on exertion of unknown etiology,
hyperlipidemiaand osteoarthritis Follow-up evidenceeveals the
claimants echocardiograrwas normal with the claimant at 88% of
predictedmaximumheartratefor ageandwith herhavingno chest
discomfortwith thisactivity. Furthermoretheclaimanthadanormal
bloodpressureesponséo exercisenoexerciseinducedhypoxemia
and normal exercise capacity. DAltimore recommended no
further workup and recommendedcontinuationof her existing
regimen.HerLDL levelwaselevatecindDr. Altimore recommended
amedication changenddietarychanges to address this factor.

In June2013,the claimant agairsoughtemergencydepartment



treatmenfor chestpain,with tendernesslicitedin theright T4

dermatomedistribution (Exhibit 11F). However diagnostic
imagingwvasnormabndshewas dischargdad stableconditionwith

tramadol.Shealsosought treatmergarlierthis monthfor sinus
pressur&ongestionand postsurgicalsymptomsfrom a recent
gingival graft, buta July 2013 pulmonary function testas
normal (Exhibits 11F; 12F158). July 2013 progressnotes
indicatedthe claimantremained aaretakefor herfather and a
disabledccousindespitenotingshortnessf breattonexertionand
backpain(Exhibits12F/3414;17F/504).

In June 2014, Dr. Altimoragain saw the claimant and observed that
she reported feeling relatively well since she last saw this physician in
April 2013 (Exhibit 16F). She offered no complaints of chest pain,
shortness of breath, nausea, diaphoresis, palpitations or any symptoms
related to neasyncope, and was tolerating her regimen. Dr. Altimore
found the claimant was stable from a cardiovascular standpoint and
strongly recommended dietary changes due to her hyperlipidemia and
intolerance of statins. Several months later, she endorsed some
intermittent palpitations in the epigastric area, but reported they were
not associated with syncope, near syncope or any evidence for
hemodynamic compromise. Overall, she admitted to feeling well and
offered no other specific complaints. Dr. Altimore appeared
unconcerned regarding these palpitations and recommended
observation for the time being.

(Tr. 25-27 seeTr. 36671, 380, 617-18.)
Regardingher mental impairmentghe ALJ citedevidence thalFox

also underwent gpsychiatric consultatie examinationin March
2013, conducted by¥m. Dennis Coffey, Psy.D. (Exhibit7F).
Notably, when askedwhy she appliedor disability benefits,the
claimantreplied that, essentially,she was told to do so by state
assistance/welfareorkers.When askedwhy shecould not work,
the claimantreportedshehad not done anythinigr years,did not
know howto use a computer, hadinimal education anttadbeen
depressedsince her mother's death; sheportedthat her main
mission in life was to take care of her mother.”The claimant
admittedto a history of outpatientpsychiatrictreatmentat around
age 12, butvasnottreatedagainshewasavictim of anassaul20
yearslater.Shereported sh&aspreviouslyprescribedv/alium, but
did notwantto takemediations dueo herfear of addiction.She
denied anyistoryof psychiatridhospitalizationgndwasnoton any

10



current psychiatricmedications.The claimantdescribeda typical
day asinvolving doctor appointmentg]eaningandcaringfor her
father.Howewer, shewentonto indicateshecould not do any chores
and hadminimal social interactions,but attendedchurch on a
weeklybasisand hadeenin a 10yearrelationshipwith aman.She
also admittedshe had alose girlfriend andwas able to drive a
vehide. Mentalstatusexaminatiorrevealedsomeanxietyregarding
an impending surgery, but she did not have any problems
completing abasic information form, related adequatelyto the
examiner and displayed no oddities in posture/mannerisms.
Psychomotorctivity wasnormal, she exhibited a norngdit and
shemaintainednormal eyecontactwith normalspeech Streamof
conversationwas normal, there was no evidence of a thought
disorder,shehad no problenparticipatingin the interview, mood
was normal(with anappropriateaffect) andtherewasno evidence
of obsessions, compulsions or suicidal/homicidal thinking.
Furthermore,the claimant was fully oriented, exhibited intact
attention,was able to identify the currentand former Presidents,
could perform serid 7s, could performsimple mathematical
calculationsyecalled6 digits forward and 4digits in reverse could
repeat3 objectsimmediately and 2/3 after 5 minutes,displayed
adequate proverb interpretation, had low averagtimated
intelligenceand disphyedadequate insight/judgment.

In March 2013,Dr. Coffey opined that thelaimants history and
this evaluationreflectedsymptomsof anxietyand depression, but
that shedid not meetthe criteria for a major mentaldisorderthat
would interferewith herability to work (Exhibit 7F). He noted she
was able to travel independenthto unfamiliar places,use public
transportation,respondto changesin a normal routine,work
independently, haddequateinderstanding/memory/concentration,
would not havedifficulty rememberingocations andasicwork-
like procedures,could understand/remember short asichple
instructions, could make simple work-related decisions, had
adequatepace/persistencand social interaction, could adaptto
changesin the workplace, could handlevork stressanddid not
appeamotivatedfor employment. Though he diagnodeer with
depressive disordeNOS and anxiety disorder with a rule out
diagnosis of dependent personality disorderalseassignecher a
GAF scoreof 65, reflectingonly mild functionaldifficulties. The
undersigneassigngreatweightto Dr. Coffey'sfindings,agreeing
that although thelaimantmight havementalhealthimpairments,
they do notesultin morethanminimal work-relatedimitationsand
thusarenorsevere.

11



(Tr. 27-29;s€€372-77.)

Sincethe function othis Courtis simply to ensureghatthe ALJ’s decisionwassupported
by substantiakevidence,and the abovés only a sampling of the evidencited by theALJ in
support ofits decisionthe Courtfinds the ALJ madea sound decisiobasedon the evidencthat
Fox'simpairmentsnverenot“severe.”This Court cannot apply morestringentstandardhanthat
of “substantialevidence,” norcanit actasthe factfinder. McCreg 370 F.3dat 360—361.Both
Fox’s own statementandthestatematsfrom severaldoctors providehis Courtwith “more than
amerescintilla” of evidenceo support theALJ’s decisionJonesv. Barnhart 364 F.3d 501, 503
(3dCir. 2004) (defining substantial evinag“lessthan a preponderanoéthe evidence buhore
than amerescintilla”). Accordingly, theALJ’s decision andCommissioner’sienial of review of
thatdecisionareAFFIRMED.

V. CONCLUSION

For the reasons set forth above, @mmissioner’s decision BFFIRMED.

Date: January 31, 2018 /s Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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