OSHRI v. PNC BANK, NATIONAL ASSOCIATION et al Doc. 19

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

YOEL OSHR]|
Civil Action No. 3:17ev-11594BRM-DEA
Plaintiff,
V.

: OPINION
PNC BANK, NATIONAL ASSOCIATION :
et al. :
Defendants.

MARTINOTTI, DISTRICT JUDGE

Before this Courts Defendants PNC Bank, National Association (“PNC Bankapisia
Richardson (*Richardson”), and Betty Harrison(“*Harrison”) (collectively “Defendants”)
Motion to Dismiss for Lack of Jurisdiction afal Failure to State a ClaifECF No.9.) Plaintiff
Yoel Oshri (“Oshri”)opposeshe Motion. (ECF No10.)Having reviewed the partiesubmissions
filed in connection with thélotion and having declined to hold oral argument pursuant to Federal
Rule of Civil Procedure 78(b), for the reasons set forth below and for good cause having be
shown, Defendants’Motion to Dismiss for Lack of Jurisdiction IBENIED in part and
GRANTED in part, andtheir Motion to Dismiss pursuant to Rule 12(b)(6 DENIED.
. BACKGROUND

A. TheForeclosure Action

Since 2002 Oshri has been the owner of property located at 528 Masttciiwvenue,
Lakewood, New Jersey. (ECF No. 1 T 16.) On August 20, 206Hdri applied for a refinance of
his mortgage loan with PNC Bankd({ 17.)He executed a fixed rate note (the “Note”) in the

sum of $65,000. (ECF No. 9-3.) To secure payment of this obligation, Oshriexaaunortgage
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(the “Mortgage”). (ECF No.4.) Theterm of thdoan was 15 years at a 5.488annual percentage
ratepayable inL80 monthly installmestin the amount of $531.58d(; ECF No. 1 11 121.) The
final chargej.e., the amount the credit will cost Oshwias $30,684.40. (ECF No. 1 T 20.)

Oshri's monthly installments would be automatically deducted from an actmumtas
required toopen with PNC Bankld. 1 22.) Oshri was responsible depaiting enough funds in
the PNC Bank account to cover the monthly installments.f[{ 24, 27-28.)

On January 5, 2013, Oshri defaulted on the Mortgage. (ECF-Md 8.) Consequently,
on April 18, 2014, PNC Bank filed foreclosureaction in the Supesr Court of New Jersey
Chancery Division, Ocean County (the “Foreclosure Actior8geECF No. 94.) On October 2,
2014, Ghrifiled an Answer and Counterclaims against PNC Bank, and on August 31, 2015, he
amended his pleading and filed a Thirdrty Complaint against a law firm and twalividuals,
who are not involved in this present action. (ECF N6.)NC Bank moved to disiss Oshri’s
Counterclaims and ThirBarty Complaint, and to strike his Amended Answer. (ECF No) @n
November 10, 2015, theuperiorCourt granted all relief in favor of PNC BarECF Nos. 9%,
9-7.) On December 18, 2015, the Superior Court denietdri@sMotion for Reconsideration
seekingto vacate the dismissal of his counterclaims and TRady complaint as being non
germane to the foreclosure action. (ECF N63)00n that same date, the Superior Court also
denied Oshri's motion fareconsideraon of the courts granting of summary judgment in favor
of PNC Bank. Id.) A writ of execution was issued on June 30, 2016. (ECF M) ©On July 19,
2016, a final judgment was entered in the Foreclosure Action in favor of PNC BankN&CF
10-3.)

On duly 25, 2016, Oshri filed a notice of appeal with the New Jersey Appellate Division,

appealing every order issued against him in the Foreclosure Action (the “ApE&F No. 9
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9.) On August 12, 2016, he filed an amended notice of appeal. (ECF100) On March 27,
2017, the Appellate Division denied all relief sought and affirmed the Superior Coectsion
(ECF No. 911.)

B. ThisAction

OnNovember 14, 2017, Oshri filed this action alleging six counts: (1) unlawful seizure of
his account; (2) fraud3) a violation of the Fair Debt Collection Practices Act (“FDCPA”); (4)
wrongful foreclosure; (5) tampering with court records for profit; and (6) vasiatand abuse of
due processSeeECF No. 1.) His Complaint requests the following relief:

1. For a declaration of the rights and duties of the parties,
specifically that the foreclosure dOshri]'s residence was
wrongful.

2. For cancellation ofOshri]'s mortgage and to relive him from
any debt or monies owed to the Defendagisinst the aforesaid
loan.

3. To quiet title and discharge of lien in favor{@shri] and against
Defendants.

4. For compensatory, special, general and punitive damages
according to proof against all Defendants.

5. For civil penalties pursuant to statute, restitution, injunctive
relief and reasonable attorneys fees according to proof.

6. For reasonable costs of suit and such other and further relief as
the Court deems proper.

(Id.) On January 16, 2018, Defendants filed a Motion to Dismiss the Complaint. (ECF No. 9.)
Oshriopposes the Motion. (ECF No. 10.) Oshri’s opposition includes two opposition briefs (ECF

Nos. 162 and 164) and a separate Statement of Facts drafted in complaint form (ECF-R)ot 10

1 Most of the faatincluded in Oshri'sStatement of Facts (ECF No.-2D are not included in his
Complaint. The Court cannot consider facts not in the Complategral to the Complainor
explicitly relied on by the Complainin re Rockefeller Ctr. Props. Sec. Liti@84 F.3d 280, 287
(3d Cir. 1999) As such, the Court will not consider ECF No-2A.0To the extent Oshri wishes to
amend his Complainhe shall file a motion to amend pursuant to the Federal Rules of Civil
Procedure.
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On February 21, 2018, Defendants filed a letter asking the Couwtrike Oshri’s

oppositionas untimely. (ECF No. 13.) The Court denied Defenddmatier request and allowed

Defendants to file a reply by March 2, 2018. (ECF No. 15.) Defendants only filed their reply on

March 5, 2018. (ECF No. 17.) Therefore, Oshridigeletter requesting to strike Defendants’ reply

for violating the Court’'s Order. (ECF No. 18.) Because the Court provided Oshri with an

opportunity to file a late opposition, it will also accept Defendant’s late rephprdegly, Oshri’s
letter reques(ECF No. 17) iDENIED.
1. LEGAL STANDARDS

A. Federal Rule of Civil Procedure 12(b)(1)

When a defendant moves to dismiss a claim for lack of subject matter jurisdiatien un
Federal Rule of Civil Procedure 12(b)(1), the court must determine whether defisnaaking
a “facial or factual challenge to the court’s subject matter jurisdict®auld Elecs., Inc. v. United
States 220 F.3d 169, 176 (3d Cir. 2000fportensen v. First Fed. Sav. & Loan Ass549 F.2d
884, 891 (3d Cir. 1977). Under a facial attatie movant challenges the legal sufficiency of the
claim, and the court considers only “the allegations of the complaint and documergsaed

therein and attached thereto in the light most favorable to the plai@dtild Elecs.220 F.3d at

176;Mortensen 549 F.2d at 891 (“The facial attack does offer similar safeguards to the plaintiff

[as a 12(b)(6) motion]: the court must consider the allegations of the complainedy The
Court “may dismiss the complaint only if it appears to a certainty that the plaiititiffotvbe able
to assert a colorable claim of subject matter jurisdictibnG. v. Somerset Hills Sch. Digh59 F.
Supp. 2d 484, 491 (D.N.J. 2008) (citidgrdio-Medical Assoc., Ltd. v. CrozeChester Med. Cty.

721 F.2d 68, 75 (3@ir. 1983)).



Under a factual attack, however, the challenge is to the trial court’s “very powearto he
the case.Mortensen549 F.2d at 891. Thus:
[T]here is substantial authority that the trial court is free to weigh
the evidence and satisfy itself as to the existence of its power to hear
the case. In short, no presumptive truthfulness attaches to plaintiff's
allegations, and the existence of disputed material facts will not
preclude the trial court from evaluating for itself the merits of
jurisdictional claims.
Id. Moreover, in a factual attack, “the court may consider and weigh evidence outsidgatliegs
to determine if it has jurisdictionGould Elecs.220 F.3d at 178.

Regardless of the analysis, the plaintiff bears the burden of demonstinatiexjstence of
subject matter jurisdictiorBee McCann v. Newman Irrevocable, 58 F.3d 281, 286 (3d Cir.
2006); Lightfoot v. United State$64 F.3d 625, 627 (3d Cir. 2009) (citi@@rpet Grp. Int'l v.
Oriental Rug Importers Ass 1227 F.3d 62, 69 (3d Cir. 2000)).

Here, Defendants are asserting a facial 12(b)(1) challenge because theyYDsks&rt
claims are barred by tHeooker-Feldmamloctrine.(ECF No. 91.) The Court, therefore, accepts
the allegations in the Complaint aser

B. Federal Ruleof Civil Procedure 12(b)(6)

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesn the facts allegedin the light most favorableto the [plaintiff].” Phillips v. Cty. of
Allegheny515F.3d 224, 228 (3€ir. 2008).“[A] complaintattackedby a . . . motiortio dismiss
does notneeddetailedfactual allegations.”Bell Atl. v. Twombly 550 U.S. 544, 555 (2007).

However the paintiff’'s “obligationto providethe‘grounds’ of hisentitle[ment]to relief’ requires

morethanlabelsand conclusionsand a formulaic recitationof theelementsof a causeof action
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will not do.”ld. (citing Papasarv. Allain, 478U.S. 265, 286 (1986)). A cours “not boundto
acceptastrue a legal conclusion coucheds a factual allegation.” Papasan 478 U.S. at 286.
Insteadassuminghefactualallegationsn the complainaretrue,those‘[flactual allegationsmust
be enoughio raisearight to relief above the speculative levellivombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009) (quotingwombly 550U.S.at 570).“A claim hasfacial plausibility when
the pleadedactualcontentallowsthe courtto drawthereasonablénferencethatthe defendans
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more
than asheermossibilitytha a defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”1d. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamrmedme accusationmustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo notpermitthe courtto infer
more than themere possibility of misconduct, thecomplant has alleged—but it has not
‘show[n]'—‘that the pleadeliis entitledto relief.” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

While as a general rule, a court many not consider anything beyond the four corhers of t
complaint on a motion to dismiss guant to 12(b)(6), the Third Circuit has held “a court may
consider certain narrowly defined types of material without converting the motuisniss [to

one for summary judgment pursuant under Rule 36]c& Rockefeller Ctr. Props. Sec. LitiG84
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F.3dat287. Specifically, courts may consider any “docunietatgral to or explicitly relied upon
in the complaint.'In re Burlington Coat Factory Sec. Litigl14 F.3d at 1426.
[11.  DEecIsION

A. Rooker-Feldman

Defendantsargue Oshri's claims are precluded by RwmokerFeldman doctrine because
the final judgment in the Foreclosure Action “decided the following elenmredsfendants’ favor:
the validity of the Note and Mortgad€@shri]'s default; and Defendants’ right to foreclose.” (ECF
No. 91 at 8.)Oshriconends‘there was never any litigation in the Superior Court of New Jersey”
because Defendants moved to dismiss all his affirmative defenses and countefEl@imslo.

10 at 2-3.)

Pursuant toRooker-Feldmanfederal district courts lack subject matter jurisdiction to
review and reverse state court judgmentsre Knappey 407 F.3d 573, 580 (3rd Cir. 2005).
Rooker—Feldmaserves to bar a claim when: (1) the federal claim was actually litigateden sta
court before the plaintiff filed the federal action or, (2) “if the federal claim is iicakiy
intertwined with the state adjudication, meaning that federal relief can oplsed&ated upon a
conviction that the state court was wrontd’ The Third Circuit has held a federal claim is
“inextricably intertwined” with an issue adjudicated by a state court when: “(1etlezd court
must determine . . . the state court judgment was erroneously entered in order teegeantdsted
relief, ar (2) the federal court must take an action that would negate the stats goigtment.”

In re Madera 586 F.3d 228, 232 (3d Cir. 2009) (quotMalker v. Horn 385 F.3d 321, 330 (3d
Cir. 2004)). Significantly,
[flour requirements must be met for ttRopkerFeldmar) doctrine

to apply: (1) the plaintiff lost in state court; (2) the plaintiff
complains of injury caused by the state court judgment; (3) the state
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court judgment was rendered before the federal suit was filed; and

(4) the plaintiff invites thelistrict court to review and reject the state

court judgment.
Gage v. Wells Fargo Bank, NA AR1 F. App’x 49, 5851 (3d Cir. 2013) (citingsreat Western
Mining & Mineral Co. v. Fox Rothschild LLB15 F.3d 159, 166 (3d Cir. 2010)). Where, on the
otherhand, the federal plaintiff presents “some independent claim, albeit ordethias a legal
conclusion that a state court has reached,” the doctrine does notaplg.Mobil Corp. v. Saudi
Basic Indus. Corp.544 U.S. 280, 292 (2005juoted inTurnerv. Crawford Square Apartments
I, L.P., 449 F.3d 542, 5448 (3d Cir. 2006). In such an instance, jurisdiction is confirmed and
the court should then consider “whether the defendant prevails under principles ofigméclus
Exxon Mobi) 544 U.S. at 292.

The RookerFeldman doctrine “is a narrow doctrine that applies only in limited
circumstances.Shibles v. Bank of Am., N,Alo. 172386, 2018 WL 1448670, at *2 (3d Cir. Mar.
23, 2018) (citations omitteddn re Philadelphia Entit & Dev. Partners 879 F.3d 492, 499 (3d
Cir. 2018) ([F]ederal courts had been applying fRReoker-Feldmardoctrine too broadly and
consequently it clarified that the doctrine is confined to ‘limitedwnistances’ where ‘stat®urt
losers complain[] of injuries caused by stabeirt jJudgments rendered before the district court
proceedings commend and invit[e] district court review and rejection of jndgenents.”)
(citation omitted).The four requirements “must be met for the doctrine to ap@wage 521 F.
App’x at 50-51.

The Court agrees that the first and third factorghe doctrineare satisfied as final
judgment was entered in the Foreclosure Action against Oshri on July 19, 2016, pher to t
initiation of this action in federal court. (ECF No.-2Q In several counts in his Complaint, Oshri

is complaining about the injuries caused by HoeeclosureAction and requesting this Court,
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explicitly or implicitly, to review and reject the state court judgment. Howevergthre also
several counts that would not requites Court to undercut the validity of the state court’s
foreclosure judgment or result in inconsistent decisiohs.Court will address each Count in turn.

In Count OneOshriclaims Defendants unlawfully seized his bank account for his monthly
mortgage installment paymerasd “intentionally failed to withdrawn [sic] the monthly mortgage
payments . . . although there were enough funds ifiQkbkri]'s account to cover aboutxs(6)
future installments [sic] payments against the Jb8ECF No.1 § 43.) Although Oshri does not
specifically request that the Court vacate or set aside the forecladgregnt in Count One, he
does implicitly request that th€ourt invalidate theForeclosureAction because he had the
sufficient funds in his account and default should have never been granted. A favorabla decisio
for Oshri would have the effect of overruling tRereclosureAction, which determined he was in
default and owed a sum t&n. Accordingly, Defendants’ Motion to DismisSGRANTED as to
Count One.

In Count Twq Oshri claims he wadefrauded by Defendants when they induced him to
send them $2,500, instead of $4,252.64 (the amount overdue in monthly payments of principal and
interestlas a compromiséo reinstate his mortgage asip the initial foreclosure proceskl. (1
4553.) Oshri'sclaim isbarredby RookerFelmanonly to the extent this count seeksnwgalidate
the mortgagdased on said actions. However, Oshavks the door open for a recovery under
fraud, which does not depend on the Court deciding the validity of the mortgage. Accordingly,
Defendants’ Motion to Dismiss BENIED as to Count Two.

In Count ThreeOshri alleges Defendants violated the FDCPAWay of sending via fax
and US Mail, a collection letter dated March 7, 2014[Qshri]; demanding the amount of

$7,897.20 to be paid, and included the amount of $1,380 for attorney fees and cost as a condition
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to reinstate[Oshri]s mortgage loan.” Ifl. § 55 (emphasis removed)Defendants allegedly
included attorney fees the amount to be paid even though no counsel was hired for that collection
purpose.Id.) In addition, Oshri alleges “Defendants intentionally failed to providenguedatory
FDCPA Notice as requires [sic] by laws [sic] . . . advising him of his rights to dispute kte de
prior to filing their Complaint against him.Id. 1 58.)CountThreeis notpremisednanallegation

that the ForeclosureAction was invalid. Instead,this FDCPA claim involves Defendants’
misrepresentationand fraudulenefforts to collect on the debtFor this reason,Defendants’
Motion to Dismisswith respecto CountThreeis DENIED.

In Count Four, a wrongful foreclosure claim, Oshri explicitly asks the Gowdcate the
final judgment in the Foreclosure Action, because it was based on fldufl 8587.) Oshri
requests “the said Note and mortgage shall be cancelled, the lien removed, and thadl tiiée sh
cleared from any cloud hold by Defendants agd@shri]'s property.” (d.  87.) A favorable
decision for Oshri on thi€ount would require the Court to overrule the Foreclosure Action’s
judgment. Therefore, Defendants’ Motion to Dismiss Count FOBRANTED.

CountFive alleges Defendants tampered with the Superior Court’s records “[tjo agoid th
trial day where they will be requirdsic] proving [sic] that[Oshri] was in default with his
mortgage loan but obviously could not do that since they kneyAkhti] wasNEVER in default
of his mortgage whatsoevert( § 103.) Oshri alleges Defendants tampered with the docketing
records to forge the return date on their summary judgment molebrf] (02.) Determining
whether Defendants tampered with Court records to forge the summary judgmentdaatt and
grant damages does not require the Coureveew and reject the state court judgméiar this

reason, Defendants’ Motion to Dismiss Couiviehs DENIED.
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Lastly, Count Six alleges violations of Oshri's due pssceights. Specifically, Oshri
alleges he was deprived of a fair trial because he was d#medpportunity to submit an
opposition to the summary judgment motion emthkeoral depositionsDefendants were allowed
to file thingsout of time; Defendantebtained a final judgment through fraud, and Defendants
tampered with the Superior Court’s recordd. ([ 116116.) Determining whether Defendants
violated his Due Process rights does not require the Court to review and rejstatéh court
judgment. Accordingly, Defendants’ Motion to Dismiss Count SRENIED.

B. Entire Controversy Doctrine

Defendants argue Oshri's Complaint is also “subject to dismissal under theeofres
judicata and New Jersey’s entire controversy doctrine.” (ECF Nd. & 9.) Specifically,
Defendants argue the Complaint “represents nothing more[@smi]'s last ditch effort to re
litigate claims that have already been decide@shri]'s detriment.” (d. at 12.)Oshricontends
the Foreclosure Actiodid not result ina final judgment on the merits. (ECF No. 10 at He)
furtherargues Richardson and Harriseare not parties in the Foreclosure Action, therefore his
claims against them are not precluded. &t 12-13.)

New Jersey’s entire controversy doctrine is “atreamely robust claim preclusion device
that requires adversaries to join all possible claims stemming from an esemies of events in
one suit."Chavez v. Dole Food C#B36 F.3d 205, 228 n.130 (3d Cir. 2016). The doctrine

requires a party to bringnione action all affirmative claims that it
might have against another party or be forever barred from bringing
a subsequent action involving the same underlying facts. The central
consideration is whether the claims arise from related facts or the
same transaction or series of transactions.

Opdycke v. StouR33 F. App’x 125, 129 (3d Cir. 2007) (marks and citations omittssh;also

Ricketti v. Barry 775 F.3d 611, 613 (3d Cir. 2015). “The purposes of the doctrine are threefold:
11



(1) the need for completend final disposition through the avoidance of piecemeal decisions; (2)
fairness to parties to the action and those with a material interest in the aati¢B) efficiency
and the avoidance of waste and the reduction of delaiyrdlio v. Antiles 662 A.2d 494 502
(N.J. 1995). The Third Circuit has ruled that “[a] federal court hearing a fe@derse of action is
bound by New Jersey’s Entire Controversy Doctrine, an aspect of the substantivieNaw
Jersey, by virtue of the Full Faith and CreddtA28 U.S.C. § 1738 (1994)litgo N.J., Inc. v.
Comm’r N.J. Dep’t of Envtl. Prqt725 F.3d 369, 400 n.2 (3d Cir. 2013) (quotiygoline Prods.
v. C & W Unlimited 109 F.3d 883, 887 (3d Cir. 1997)).

The entire controversy doctrine applies to foreclogpuoeeedings, biencompasses only
“germane” counterclaims. N.J. Ct. R. 4:64“Only germane counterclaims and crotams may
be pleaded in foreclosure actions without leave of couse§;also In re Mullarkeyp36 F.3d 215,
228 (3d Cir. 2008)The wad “germane’is construed very narrowly in this conteXthe use of
the word ‘germane’ in the language of the rule undoubtedly was intended to limit coumircla
in foreclosure actions to claims arising out of the mortgage transactioh ishhe subjaanatter
of the foreclosure actionl’eisure TechnologyNortheast v. Klingbeil Holding Cp349 A.2d 96,
98 (N.J. 1975). For example, Mullarkey, the Third Circuit foundhat because Mullarkegid
“not contend that the Defendant’s actions cause the default of his mortgageiaigigand
“[r]ather, his claims are based on the actions and representationgtbetdefendant] during the
bankruptcy proceedings,” they were not germdneae Mularkey, 536 F.3d at 230Therefore,
courts have foundounterclaims in foreclosure proceedings tddemane”if they arose out of
the mortgage that was the basis of the foreclosure agstiorere dispositive to the foreclosure
proceedingSee e.g.Colenan v. Chase Home Fin., LLC ex rel. Chase Manhattan Mortg. Corp.

446 F. App’x 469, 472 (3d Cir. 2011) re Mullarkey 536 F.3d at 230.
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Resjudicatabarsplaintiffs from bringingcause®f actionthatwerealreadyadjudicatedn
an earlier action betweentwo partiesor that could havebeendeterminedn an earlier action.
Watkinsv. Resortdnt’l Hotel and Casino, In¢.124N.J. 398, 409 (1991)Resjudicata, orclaim
preclusionjs acourtcreatedule thatis designedo drawaline betweerthe meritoriousclaim on
the one hand and the vexatiovspetitiousand needlesslaim on the other hand.Purtnerv.
Heckler, 771F.2d 682, 689-90 (3@ir. 1985) (footnote anditationomitted). The doctrine“bars
apartyfrominitiating a seconduitagainst theameadversarnpasecdnthesamecauseof action’
asthefirst suit.” Duhaneyv. Atty. Gen.of U.S, 621 F.3d 340, 347 (3@ir. 2010)(citing In re
Mullarkey, 536 F.3dat225).“A partyseekingo invokeresjudicatamustestablisithreeelements:
‘(1) afinal judgment on theneritsin a prior suit involving (2) theamepartiesor their privies and
(3) a subsequent subasedon thesamecauseof acion.” 1d. (quotingIn re Mullarkey, 536 F.3d
at 225).“The doctrine ofresjudicatabars not onlyclaimsthatwerebroughtin a previousaction,
but alsoclaimsthat could havéeenbrought.”In re Mullarkey, 536 F.3dat 225 (citing Postv.
Hartford Ins. Co., 501F.3d 154, 169 (3cCir. 2007)).

Defendants argu®shri wasrequired,by the entire controversy doctrirte asserall the
claims in his Complairagainst Defendants theForeclosure ActionDefendants conter@shri’s
failure to bring those cleis against them in tHeoreclosureAction precludesim from bringing
those claims in tils action.However,Defendants'argumenis fundamentallyflawed in that the
entirecontroversy doctrine only appliesclaimsthataregermaneo the foreclosure preedings.

Becausehe Court hasalreadydismissedDshri’'s unlawful seizureand wrongfuldischarge
claims, it will only addresghe remainingfour claims. The Court finds theentire controversy
doctrine does not apply Oshri’'s fraud, FDCP, tamperingwith courtrecords,anddue process

claimsagainstDefendantbecaus¢heywerenot germanéo the ForeclosureAction. Theseclaims
13



arenot challengingDefendantstight to ultimatelyforeclose rather ratherthey challenge actions
during thecollection processthat violated the FDCPA and constitutedfraud In addition,these
claims challengeDefendants’and the SuperiorCourt’s actions during the Foreclosufetion,
which allegedlyviolatedhisrights. The Foreclosuréiction deternined whetheOshrifulfilled his
obligations under the Mortgage and defedlbn his obligations. Thodactsdo not giverise to
Oshri'sotherclaimsbecauséis claimsarenot premised on anallegationthat Defendantdid not
fulfill their obligationsor that the Foreclosur&ction wasinvalid.

Indeed,Oshriwould have had to interrupt the Foreclosure Action multiple times and file
motions to amenadr motions for sanction® bring its claims that were allegedly occurring at
different times during that proceeding. Such a requirement would be inefficient aydticke|
proceedingK—Land Corp. No. 28 v. Landis Sewerage AWBR0 A.2d 861, 868 (N.J. 2002) (“The
entire controversy doctringis] an equitable preclusionary doctrine whose purposes are to
encourage comprehensive and conclusive litigation determinations, to avoid rtatiome of
litigation, and to promote party fairness and judicial economy and efficiengydgldition, in hs
Superior Court Complai®shri assertesgimilarclaims in his counterclaims to the counts asserted
in the Complaint before this Cour6¢eECF No. 95.) Howeverthe Superior Court dismied his
counterclaims as being ngermane to theoreclosure Ation. (ECF No. 1€8.) Accordingly, the
Courtis notbarredfrom hearingOshri’'sclaimsunder theentirecontroversydoctrine.Defendants’
Motion to Dismiss pursuant to the entire controversy docisiDENIED.

This Court’s reasoningset forth above likewise appliesto Defendants’res judicata
argument, namelyhis suitwasnotbasedon thesamecauseof actionasthe Foreclosure Action,
which determined whetheDshrifulfilled his obligations undethe Mortgage and efault on his

obligations Oshridid notreceiveafinal judgment on theneritsasto hisfraud,FDCPA,tampering
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with court records, and due processlaims becausethe Superior Courtdismissedthose
counteclaimsbecaus@asnon-germango the actionTherefore resjudicatadoes not ba®Oshri’s
claims.Accordingly, Defendants’ Motioto Dismissbasedonresjudicatais DENIED.
V. CONCLUSION

For the reasons set forth aboizefendantsMotion to Dismiss pursuant to Rule 12(b)(6)
is DENIED in its entirety, but theirMotion to Dismiss for Lack of Jurisdiction GRANTED in
part andDENIED in part andCounts One and Four are dismisgedunts Two, Three, Five, and

Six will proceed.

Date:August 29, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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