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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

On Appeal From:
In Re: : BankruptcyCaseNo. 17-25962KCF

KEITH SAUNDERS

Debtor.
KEITH SAUNDERS,
Appellant,
CaseNo. 17-13691BRM
V.
KAREN E.BENZER,ESQ., TRUSTEE : OPINION
Appellee

MARTINOTTI, DISTRICT JUDGE

Before this Court is Appellant Keith Saunders (“Appellant”) Motion to Reopenhis
Appeal (ECF No. 4), which hadbeendismissedandclosedby OrderdatedJanuaryl0, 2018jn
accordancaith FederaBankruptcy Rule 800fr Appellant’sfailureto complywith Bankruptcy
Rule 8009Appellee, TrusteeKarenE. BeznerEsq.(“Appellee”), opposes the MotioECF No.
5.) Havingreviewedthe submissiongiled in connectionsvith themotionandhavingdeclinedto
hearoral argumentpursuanto FederalRule of Civil Procedure 78(b), fdhe reasonsetforth

belowandfor goodcauseshown, the Motioio Reoperis DENIED.

1 Unless othewise indicated,.e., “Bankr. ECF,” all ECF document numbers refer to the District
Court docket.
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|. BACKGROUND

Appellantfiled a Chapter 7 Bankruptcy petition on August 7, 2017, Apgelleewas
appointed trustee of the esta@ankr. ECF No. 1, 3.pn December 22, 2017, Appelldiied a
perplexing appedECF No. 1)He describedhe ordetbeing appealeds a Denial of a Motion to
Convert the Case from a Chapter 7 to a Chaptehdlgstedthe dateof the order being appealed
as December 2017 (although an independent review of the Bankruptcy Docket reveals a
hearing took place on December 5, 2017, denying the motion to convertle atidhchedas the
order being appealed, a December 15, 2017 Order enforcing a prior ordérjsnthie sbject a
separate appeal before this Court.

On January 8, 2018, the Deputy Clerk of the Bankruptcy Court dil€ebrtification of
Failure to File Designation of Record, certifying that Appellant had faileifieta designation of
items to be included ithe record on appeal as well as a statement of issues to be presented, as
required by Bankruptcy Rule 8009. (ECF No. 2.)

On January 10, 2018, having not received a request for an extension of time from Appellant
or anyclarification of theorder being apmded the Court dismissed the appeal. (ECF No. 3.)

Nearly six weeks later, Appellant filed this Motion to Reopen, statif@yr office failed
to file the designation of record, as we were waiting to obtainrtrescript and upload the
transcript on to théankruptcy docket. Upon receiving theanscript, the case was already
dismissed. (Byck Cert. (ECF No. 41) § 5.) Appellant attached the designation of record and
statement of issue, which leads the Court to believe Appellant is appealing the BanRoupt’'s
denial of its Motion to Convert from a Chapter 7 to a Chapter 13. The transcript of thaghea
was posted to the Bankruptcy Court docket on January 24,(Bah&r. ECF No. 65), nearly four

weeks before this Motion was filed.



Il. APPELLATE JURISDICTION

Pursuant to Titl28 of the United States Code, Section 158(a), “[t]he district courts of the
United States shall have jurisdiction to hear appeals” from “final judgmentss pather decrees”
of a bankruptcyourt.28 U.S.C. 8§ 158(a)(1)Vhile neitherparty contestthis Court’s jurisdiction,
the appeal was dismiss@@dCF No. 3), and therefore, the sidsuebefore the Couris whether
AppellantsatisfiedBankruptcy Rule 8008ndwhether theappealshould beaeinstated.

I11. LEGAL STANDARD

An gppellant must file with théankruptcyclerk and serve on the appellee a designation
of the items to be included in the record on appeal and a statefrietissues to be presented
within 14 days aftethe entry of the orddyeing appealedsee Fed. R. Bankr. P. 8002(a)(1); Fed.
R. Bankr. P. 8009(a)(1).

Within 14 days aftethe entry of the orddyeing appealed, the appellant has a duty to order
in writing from the reporter a transcript of the proceedings that the apipetiasiders necessary
for appealFed. R. Bankr. PB009b)(1)(A). If a transcript of a hearing or trial is unavailallie
appellant may prepare a statement of the evidence or proceedings from thaitedeaneans,
including the appellant’s recollection” ortHe parties mayprepare, sign, and submit to the
bankruptcy court a statement of the case showing how the issues presented by tlaecggaad
were decided in the bankruptcy coufed. R. Bankr. P. 8008)-(d).

Whenthe parties are required to complete anvatiiin a certain perio@f time pursuant
to the Bankruptcy Rules, the court may extend the deadline if the request is madeHhgefore
expiration previously prescribed or on a motion made after the expiration oetioeilped period

if the failure to comfete the act was the result of excusable nedtaxt. R. Bankr. PR006b)(1).



|V. DECISION

Appellants decision to waifor the Bankruptcy Court’s transcript is not a valid reason for
latefiling of the designationSee Fed. R. Bankr. P. 8009¢¢!); In re Buccolo, No. 071036-MLC,
2007 U.S. Dist. LEXIS 78868, *8 (D.N.J. Oct. 23, 2007T.he plain language of tigankruptcy
Rulesoffers three other options if a court transcript is unavailad Appellant failed to utilize
any of them (1) the appellat may prepare a statement of the proceedings from her/his own
memory; (2) the appellant may prepare a statement with the appellee a&iestids presented by
the appeal arose and were decided; and (3) the appellant may request an extdiisidhet
designation of records at a later tingee Fed. R. Bankr. P. 8009(¢)l). And while the Court may
allow the case to proceed bglaning the extent of the party personal responsibilitywhether
the party has a history of dilatorinessidd whether the party acted willfully or in bad faiske
Buccolo, 2007 U.S. Dist. LEXIS 78868, *8, Appellant has provided the Court with no reason to
do so apart from stating that Mr. Byck was waiting for the trans@iptilarly, Appellant has
provided no evidence that the failureitoely file the designation of records was due to excusable
neglect.See Fed. R. Bankr. P900gb)(1); In re Balt. Grill, No. 17220RMB, 2017 U.S. Dist.
LEXIS 123193, *36 (D.N.J. Aug. 4, 2017)in re Alexander, Bankr No. 01:62882KCF, Civ. A.
No. 05-2467MLC, 2006 U.S. Dist. LEXIS 16564, *3, 27 (D.N.J. Mar. 22, 2006).

The Motion was filed nearly four weeks after the transcript was filed. The @uids no

reason to relax Rule 8009 after the filing deadline, and Agqméd Motion iSDENIED.



V. CONCLUSION

For the reasons set forth abp@pellant’'sthe Motionto Reoperandreinstatehis gppeal
(ECFNo. 4)is DENIED. An appropriatéOrderwill follow.
Date: SeptembeR8, 2018 /s Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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