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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

THE COHENFAMILY 2007TRUST
BY TRUSTEESDAVID J.COHENAND
ABRAHAM J.COHEN

Plaintiff,
Civ. Action No. 17-12648BRM-LHG
V.
OPINION
THE UNITED STATESOF AMERICA,
EX REL. THE U.S.ARMY CORPSOF
ENGINEERS

Defendant.

MARTINOTTI , DISTRICT JUDGE

Before this Court iDefendantThe United StatesEx. Rel. The U.S. Army Corps of
Engineers (“ACOE”) Motion to Dismiss for Lack of Jurisdiction pursuant to FeBeda of Civil
Procedurel2(b)(1).(ECF No.12.) Plaintiff The Cohen Family 2007 Trust by Trustees David J.
Cohen and Abraham J. Cohen (the “Cohen Trugpf)oses the Motion. (ECF N&7.) Having
reviewed the parties’ submissions filed in connection with the Motion and having dediheld
oral argument pursuant to Federal Rule of Civil Procedure 78(b), for the reasfumthdetlow,
and for good cause showhCOE's Motion to Dismiss iISSRANTED.

l. BACKGROUND

This tortmatter arises from a beaodplenishment project undertaken by the ACOE in the

aftermath of Hurricane Sandyhe CohenTrust is a trust organized under the $aa New Jersey

and owns land and improvements located in the Borough of Deal, Monmouth Coemtyehsey
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(the “Cohen Property”). (Am. Compl. (ECF No. 5)  1.) ACOE is a United StatAsnefica
agency that:
designed, implemented, directed and oversaw a beach
replenishment project (technically known as the “Coastal Storm
Risk management and Erosiomor@rol Project” and the “Atlantic
Coast of New Jersey, Sandy Hook to Barnegat Beach Inlet Beach
Erosion Control Project, Section ISea Bright to Ocean Township;
Elberon to Loch Arbour Reach[fthe “Beach Project”)hlong the
New Jersey shorelinefrom the Town of Sea Bright to the
Manasquan Inlet in Monmouth Counfyhe project was coordinated
with the State of New Jersey, each municipality in which work was

performed (here the Borough of Deal, Monmouth County) and
designed, implemented, directed and overseen by the ACOE.

(Id. 11 2, 6.)The BeachProject included pumping millions of cubic yards of material to elevate
the elevation of beachfront area with onshore slope of 1:10 (vertical to horizontalheand t
modification of existing stormwater datls.” (Id. § 6.)

A. The ACOE’s Authority to Regulate Navigable Waterways

Congress delegated to the Secretary of the Army the duty to “prescribe such regulations
for the use, administration, and navigation of the navigable waters of thel Gtites as ihis
judgment the public necessity may require for the protection of life and property, or atiaper
of the United States in channel improvement, covering all matters not spkgiflelegated by
law to some other executive department.” 33 U.S.C; §8eB3 U.S.C. §%40, 541The ACOE'’s
responsibilities include evaluating proposed projects and preparing repbrtsttsg the reports
to Congress with a recommendation setting forth the ACOE’s judgment on how to design and
implement a proposed proje¢Ded. of Anthony Ciorra (ECF No. 12) T 4) Once a project is
authorized by Congress, the ACOE prepares a General Design Memorandum (“GDM”) hehere t
ACOE “evaluates alternatives to the proposed project and further evaluatesgj¢iaeip terms of
expense and environmentadpact.” (d.) Next, the ACOE prepares draft plans and specifications
to meet the GDM.I{.) Finally, comes the construction and implementation of the projdat. (
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B. ACOE Project

ACOE allegedly initiated thiBeach Poject “in response to continued beach erosion and
damages incurred along the New Jersigyre as a result of coastal storms such as hurricanes and
nor'easters.”ld. § 5.)The ACOE submitted its original report to Congress recommending federal
action to remedy the erosion incurred along the New Jersey shore in [tO6R.was not until
1989, however, that the ACOE “prepared a GDM analyzing an area of the New bersethat
included the area where [the Cohen Property] is locatield § 6.) The 1989 GDM evaluated many
possible solutionsotaddress the erosion in the area, ultimately, recommending “a plan for this
area of the New Jersey shore that included &t06t[-] wide berm, as well as groin and outfall
modifications.” (d. 1 7.)

On October 29, 2012, Superstorm Sandy struck the New Jersey Coast, including the
shoreline near the Cohen Propertyl. @ 8.) On January 29, 2013, Congress passed the 2013
Disaster Relief Appropriations Act, which provided “supplemental appropriatrhe fiscal
year ending 30 September 2013, to conduastigations and to improve and streamline disaster
assistance for Hurricane Sandy, and for other purposes, at full federal exp&hsg.9.j In
approximately August of 2014, the ACOE finalized the Integrated Hurricane Sandied.imi
Reevaluation Repband Environmental Assessment, “which served as the decision document to
use the funds provided by the Hurricane Sandy Relief Bill to perform work to address the problem
of beach erosion and storm damage risk identified in the 1989 GIdM¥ (0.)

OnJanuary 16, 2015, the ACOE awarded a contract (the “Contradffaser Consulting
P.A., ("Maser”) to perform the work that forms the basis of the Cohen Trust's Amended
Complaint. (d. T 12.) The Contract allegedly “involved construction of an approxlypna@o to

295 ft wide beach berm at elevation +9.3 ft North American Vertical Datum ],.988H beach



fill material amounting to approximately 1.37 MCY (Million Cubic Yards)d.) It also included
“several groin medications, outfall extensions, as aglbther hard structure features at certain
existing outfalls.” [d.) The ACOE acknowledges that in order for BeachProject toserve its
purpose“it was necessary to ensure that storm water being discharged onto the newlyctamhstr
beach from exighg storm water outfall pipes was draining properly into the Atlantic Ocelah.” (

1 13; ECF No. 174 1 9.)The failure of the water to drain into the Atlantic Ocean would cause
pooling water, which would in turn cause beach erosion and safety risks to members ofithe publ
using the beach. (ECF No. 12-2 1 13.)

At the time of Superstorm Sandy, the ocean exigridetheseawall and there was a
municipal 18inch stormwater outfall pipe (tHéipe”) penetrating through tlseawall. (ECF No.
17-1 9 7; ECF No. 5 1 7Brior to theBeachProject, the Pipe drained directly into the ocean at the
based of theeawall.(ECF No. 5 § 7; ECF No. 129 14; ECF NO. 1-1  7.) TheBeachProject
did not extend the Pipe beyond the face osdavall because “previous data did not demonstrate
that the volume of storm water from this outfall required any modifications.” (ECE2AR 14.)
“Based on previous data, the [ACOE] expected that the storm water from the pedallhe
[Cohen Property] would drain through the sand without creating pooling conditidds.” (
However, after th8eachProject the outfall drained onto mewly constructed beach at the base
of the seawallcausing erosion and pooling water near the Cohen Property. (ECF{Rd 12
and ECF No. 17-1 1 8.)

Realizing this “drainage issue,” the ACOE executed a modification to tker@antract
for theconstruction of a temporary outfall extension to mitigate the drainage istgearea until
a permanent solution was executed. (ECF Ne2 1215.) The ACOE eventually “decided to

construct arundergrounddrainage structure (dry well) as a permanentitgsmt to address the



drainage issue at the outfall near the [Cohen propertd].¥(16; ECF No. 17  16l) made this
decision after allegedly evaluating many different alternatives, policyid@asons, and
engineering options SeeECF No. 122 1 17-22.) Therefore, the ACOE presented a drawing
showing the proposed dwells to Magrin the fall of 2015. (ECF No. 11 { 17.) Masrexpressed
someconcerns with the plans and specificationd. {{ 17-21.) These issues were discussed
among representatives of ACOE, the Borough of Deal, and the Cohen Fddil§. 21.)
Nevertheless, the ACOE allegedly went ahead and constructed theelisywithout making
changes to the plans and specifications because it believed “this approach would raffldinn o
draining properly into the Atlantic Ocean, thus protecting the Cohen Propédityf"43.)

Thedry wells were eventually built with deviations from its own design drawikag.f|(
24.)"According to the design drawings, the two drywells were suppodseltonstructed leveled,
with their tops at the same elevation. However, as constructed, the twaeyellare at different
elevations, with one well one foot lower than the othdd’) (The Cohen Trust alleges “[t]his
difference in elevation created a major issue as more water flowed out of the gwell,d
creating more volume and higher erosive velocity from the lower drywikll)"The Cohen Trust
further argues “[t]he drywells as constructed failed to meet the goals set by theoAC&pHLIring,
containing, and infiltrating stormwater runoff.td( { 28.) It contends “[tlhe drywells’ poor
performance is exacerbating damage to the Seawall which has already taken placendue to t

ACOE'’s breach replenishment activitiedd.(T 32.)



A. Procedural History

On December 6, 2017, the Cohen Trust filed an initial Complaint. (ECF No. 1.) The
Complaint wasamended on January 11, 2018. (ECF No. 5.) On April 16, 2018, ACOE filed a
Motion to Dismiss for Lack of Jurisdiction. (ECF No. 12.) The Cohen Trust opplosédotion.
(ECF No. 17.)
Il. LEGAL STANDARD

When a defendant moves to dismiss a claim for lack of subject matter jurisdiatien un
Federal Rule of Civil Procedure 12(b)(1), the court must determine whether defisnaaking
a “facial or factual challenge to the court’s subject matter jurisdi¢t®auld Elecs., Inc. v. United
States 220 F.3d 169, 176 (3d Cir. 2000lortensen v. First Fed. Sav. & Loan Assg49 F.2d
884, 891 (3d Cir. 1977). Under a facial attack, the movant challenges the legal sufficidrey of t
claim, and the court considers only “the allegations of the complaint and documergscaed
therein and attached thereto in the light most favorable to the plai@dtild Elecs.220 F.3d at
176;Mortensen549 F.2d at 891 (“The facial attack does offer similar safeguards téathéfp
[as a 12(b)(6) motion]: the court must consider the allegations of the complaioeds The
Court “may dismiss the complaint only if it appears to a certainty that the plaiititifioivbe able
to assert a colorable claim of subject matteisgiction.”D.G. v. Somerset Hills Sch. Dis559 F.
Supp. 2d 484, 491 (D.N.J. 2008) (citi@grdio-Medical Assoc., Ltd. v. CrozeChester Med. Ctr.
721 F.2d 68, 75 (3d Cir. 1983)).

Under a factual attack, however, the challenge is to the trial cOuet'g power to hear
the case.Mortensen549 F.2d at 891. Thus:

[T]here is substantial authority that the trial court is free to weigh
the evidence and satisfy itself as to the existence of its power to hear

the case. In short, no presumptive truthfusnasaches to plaintiff's
allegations, and the existence of disputed material facts will not



preclude the trial court from evaluating for itself the merits of
jurisdictional claims.

Id. Moreover, in a factual attack, “the court may consider and weigh evidence outsicgatliegs
to determine if it has jurisdictionGould Elecs.220 F.3d at 178.

Regardless of the analysis, the plaintiff bears the burden of demonstrating thecexaste
subject matter jurisdictiorSee McCann v. Newman Irrevocable, 768 F.3d 281, 286 (3d Cir.
2006); Lightfoot v. United State$64 F.3d 625, 627 (3d Cir. 2009) (citi@grpet Grp. Int'l v.
Oriental Rug Importers Ass 1227 F.3d 62, 69 (3d Cir. 2000)). Here, Defendants are asserting a
factual12(b)(1) challengeand boh parties provide and heavily rely on competileglarations
As suchthe Court is free to consider and weigh the evidence provided outside the pleadings to
determine if it has jurisdictiorGould Elecs.220 F.3d at 178.

1. DECISION

ACOE arguesthe Courtlacks subject matter jurisdictioover this matter due to the
discretionary function exception to the Federal Tort Claims Act and pursuantRiotiaeControl
Act, 33 U.S.C. § 702¢SeeECF No. 121.) The Cohen Trust argues the ACOE does not fall within
the discretionary function exception and that the Flood Control Act does not &gsEizQF No.
17.)

As a preliminary matter, the Flood Control Act “bars recovery where ther&led
Govenment would otherwise be liable under the Federal Tort Claims Act . . . for pergongal i
caused by the Federal Government’s negligent failure to warn of the dangers frehedkse of
floodwaters from federal flood control project€ent. Green Co. Wnited States531 U.S. 425,
429 (2001) PNC Bank Nat'l Ass’'n v. United States Army Corps of Engindé&ys13374, 2018
WL 1531790, at *4 (N.D. Ind. Mar. 29, 201@)t has been held that the Federal Torts Claim Act

does not in any way modify or repeal the provisions of the Flood Control AA¢Causehe Court



finds ACOE is immune from suit pursuant to the Fl@mhtrol Act, it need not decide whether
the Federal Torts Claims Act applies or whether ACOimisune pursuant tthe discretionary
function exceptionSee Burlison v. United Staté27 F.2d 119, 120-21 (8th Cir. 1980).

That Flood Control Actstates, “No liability & any kind shall attach to or rest upon the
United States for any damage from or by floods or flood waters at any’[88dd.S.C. § 702c.
The Supreme Court has reviewed this immunity provision in connection with water floaztimg fr
a federally owned canah Cental Green The Court held thato determine whether the
Government is entitled to immunity, courts should look &"tharacter of the waters” that caused
the damage at issue and the purposes behind their release, not to the character ddltheofeder
or the purposes it serveSent. Green C9531 U.Sat433.The Central Green Courhoted it “is
relatively easy to determine that a particular release of water that has reachatbfieod ‘flood
water,’. . .or that a release directed by a power company for the commercial purpose afiggner
electricity is not.”ld. at435.

The Fifth Circuit hasheld underCentral Green“the government enjoys immunity only
from damages caused by flood waters released on account ctiatd! activity or negligence
therein.”In re Katrina Canal Breaches Litigatio®96 F.3d 436, 444 (5th CR012).“Thus, after
Central Greenwaters have the immune character of ‘flood waiétee governmens link to the
waters is through floedontrol activity. That is to say, the governnisracting upon waters for
the purpose of flood control is floembntrol activity, and flooecontrol activity is what gives
waters an immune charactetd. at 466. TheKatrina court further concluded“We recognize
immunity for any floodcontrol activity engaged in by the government, even in the context of a

project that was not primarily or substantially related to flood contichl 4t 447.



SinceCentral Greencourts have found that the Flood @ah Act bars claims for tort
damages similar to those at issue her@NC Bank the plaintiff alleged its commercial property
had experienced flooding after the ACOE removedhterdrain pipe as part of building a flood
control levy.PNC Bank2018 WL1531790, at 1. In finding the ACOE was shielded by the Flood
Control Act, the court found “the statute protects United States from liability ehen ws
flooding solution in one area causes floods in another. Just as the Corps has no liabilityifigr ope
a dam that has reached flood stage eve if it knows that properties down the tikerfleibded:

Id. at 3.

Likewise, inA.O. Smith Corp. v. United Statéé. 120429, 2013 WL 771919, at(M.D.

Tenn. Feb. 28, 2013ff'd, 774 F.3d 359 (6th Ci014),the plaintiff allegedly sustained property
damage as a result of the Cumberland ffived andcontended that the ACOE caused the damage
by mismanaging a dam that was located upriver. In concluding that the Flood Contoalrvsct
any tort claim, the court found that “even if Old Hickory Dam in not characterized femod *
control project,’. . .the alleged misconduct was flood control activity involving flood waters”
because the dam had been caused by floodwédeedt.3.

Here,it is undisputd that the “character of the waters” that caused the damage at issue was
“flood waters. The Cohen Trust admits tlseawall damage was caused by “stormwater.” (ECF
No. 5 T 8 (stating[tljueto the slope of the newly added sand and the distance from the end of the
Pipe to the relocated shoreline, stormwater pouring onto the newly added sandrat tfighe
Pipe flowed under th8eawall undermining th8eawall and the remainder of the Colioperty
behind (west of) th&awall'); ECF No. 17 at 4stating that the only place for the “stormwater”
to go was under theeawall, “where its velocity and movement resulted in a large scour hole at

the Pipe’s original base, causing or exacerbating movement in the Seawalleagcound



subsidence at the top of the SeawdllCohen Trust’'s argumetihatthe Flood Control Act does
not apply becaus@COE’s actions to remedy erosided to the to the flood imisplaced Indeed,
PNC Bankound the Flood Control Act shielded the ACOE “from liability even when it’s flogdi
solution in one area causes floods in anothdr.at 3.

Moreover, the flood waters were released on account of “fomdol activity or
negligence.” The ACOE initiated this project fesponse to continued beach erosion and damages
incurred along the New Jersey shore as a result of coastal storms such as hurricanes and
nor'easters.” (ECF No. 12  5.) The ACOE submitted its original report to Congress
recommending federal action tawedy the erosion incurred along the New Jersey shore in 1956.
(Id.) In 1989, the ACOE “prepared a GDM analyzing an area of the New Jersey shovel tioked
the area where [the Cohen Property] is located.'f[(6.) The 1989 GDM evaluated many possible
solutions to address the erosion in the area, ultimately, recommending farlais area of the
New Jersey shore that included a [t[f0ot[-]Jwide berm, as well as groin and outfall
modifications.” (d. § 7.)On October 29, 2012, Superstorm Sandy struck the New Jersey Coast,
including the shoreline near the Cohen Propelty.f(8.) On January 29, 2013, Congress passed
the 2013 Disaster Relief Appropriations Act, which provided “supplemental appropsiédr the
fiscal year ending 30 September 2013, to conduct investigations and to improve andrgreamli
disaster assistance for Hurricane Sandy, and for other purp@dde§ 9.) In August of 2014, the
ACOE finalized the IntegrateHurricane Sandy Limited Reevaluation Report and Environmental
Assessment, “which served as the decision document to use the funds provided by theeédurric
Sandy Relief Bill to perform work to address the problems of beach erosion amddstmage
risk identified in the 1989 GDM.”Id. 1 10.)This Court concludeshe ACOE’sconductwasfor

flood control. Accordinglythe Flood Control Act shields ACOE from liability in this matter.
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V. CONCLUSION
For the reasons set forth abo&OE’s Motion to Dismissfor lack of subject matter

jurisdictionis GRANTED.

Date:November 20, 2018 /s/Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
WNITED STATES DISTRICT JUDGE
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