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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LUZ RODRIGUEZ

Plaintiff,
CaseNo.: 3:17¢ev-12902BRM-TJB
V.
OPINION
THE DEPARTMENTOF POLICE
(TRENTON,NJ), etal.,

Defendants.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis Defendants TrentoRolice Departmenandtwo unidentifiedofficers
(“Defendants”} Motion to Dismiss pro se Plaintiff Luz Rodriguez’'s (“Rodriguez”) Second
AmendedComplaint. (ECF No. 59.) Rodriguez opposdbe motion. (ECF No. 62.) Having
reviewedtheparties’submissionéiled in connectiorwith the Motion and havindeclinedto hold
oral argument pursuati FederalRule of Civil Procedure 78(bJor thereasonsetforth below,
and for goodcauseshown,DefendantsMotion is GRANTED WITH PREJUDICE.

. BACKGROUND

TheSecond Amended Complaistdifficult to decipher, but the Cougteansthe following

facts.On October 2001, Rodriguaezascleaninga home sheharedvith anunidentifiedmanwhen

she gointo anargumentvith him. (ECFNo. 57 at 3.) Sherefusedo arguebecausdewasdrunk,

1 The Second Amende@omplaint’scaptionlists “Departmentof TrentonPolice Officer” asthe
Defendant.However, Sectionl, “Partiesin this complaint” lists “two police officer[s]” from
Trenton,New Jersey as the DefendantsBecauseRodriguezis pro se the Courtconstrueshe
Second Amendedomplaint liberally and interprets Rodriguezis seekingrelief againstthe
Departmenbdf Trentonandtwo unidentifiedofficersfrom thatstation.
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but he continuetb screamather.(ld.) As aresult,shecalledthe TrentorPoliceDepartment(ld.)
Becauseshewas not aresidentlisted on theleaseor the owner of thehome,shewas askedby
policeto evacuatdrom the premises(ld.) For reasons unknowto the Court, shavasultimately
“lock[ed]” up and transferredto the Trenton Police Department.(Id.) Following herarrest
Defendantzausedhysicalinjuriesto herat the policestation.(ld. at 2-5.)

Plaintiff filed a Complaint against the Trenton Police Department on December 11, 2017.
(ECF No. 1.) On December 22, 2017, she filed an Amended Complaint. (ECF Ro.J&huary
9, 2019 this CourtdismissedRodriguez’sAmendedComplaint forlack of jurisdiction and gave
her onéastopportunityto file a second amended complaint curihgdeficienciesaddressedn
the record(ECF No. 55, 56.) Rodriguefiled her Second Amended Complaint denuary 22,
2019,namingtheTrentonPoliceDepartmentand‘two [unnamed] policefficer[s].” (ECFNo. 57
at1-2.)OnApril 4, 2019Defendantgiled aMotion to Dismiss.(ECFNo. 59.) Rodriguez opposed
the Motion on June 24, 201&ECFNo. 62.)

. LEGAL STANDARDS
A. Federal Rulesof Civil Procedure 8 and 12(b)(6)

Everycomplaint mustomplywith the pleadingrequirement®f theFederaRulesof Civil
ProcedureRule8(a)(2)requireghatacomplaintcontain“a short anglain statemenof theclaim
showingthat the pleaderis entitled to relief.” Fed.R. Civ. P. 8(a)(2). “Specific facts are not
necessarythe statemenheedonly ‘give the defendariir noticeof whatthe . . claimis andthe
grounds uponvhichit rests.” Ericksonv. Pardus 551U.S.89, 93 (2007]citationsomitted).

In deciding amotion to dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall

inferencedn thefactsallegedin the light mostfavorableto the [plaintiff].” Philips, 515 F.3dat



228.“[A] complaintattackedby a Rule 12(b)(6notionto dismissdoesnot needdetailedfactual
allegations.”Bell Atlantic Corp. v. Twombly 550 U.S. 544, 555 (2007)citations omitted).
However theplaintiff's “obligationto providethe ‘grounds’ of his‘entitle[ment]to relief’ requires
morethanlabelsand conclusiongndaformulaicrecitationof theelementf acauseof action.”
Id. (citing Papasarv. Allain, 478U.S. 265, 286 (1986)). A cours$ “not boundto acceptastruea
legalconclusion coucheadsafactualallegation.”Papasan478U.S.at 286.Insteadassuminghe
factualallegationsn thecomplaintaretrue,those‘[flactual allegationanust beermoughto raisea
right to relief abovethe speculative level. Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint must containsufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Astcroft v. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonabléenferencethat the defendantis
liablefor misconduct alleged!d. This “plausibility standard” requirethe complaintallege*more
than asheermossibilitythata defendantasactedunlawfully,” butit “is not akinto a‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required,but “more than‘an unadorned, the defendamrmedme accusation'mustbe pled;it
must include“factual enhancementsand notjust conclusorystatementor arecitationof the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermit the courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not

‘show[n]'—'that thepleadeliis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).



While as a general rule, a court many not consider anything beyond the four obthers
complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has hetufamay
consider certain narrowly defined types of material without convetttiegnotion to dismiss [to
one for summary judgment pursuant under Rule 36]:& Rockefeller Ctr. Props. Sec. Liti84
F.3d 280, 287 (3d Cir1999). Specifically, courts may consider any “docunietggral to or
explicitly relied uponin the complait” In re Burlington Coat Factory Sec. Litigl14 F.3d at
1426.

[I1.  DECISION

Defendantargue the Second Amended Complaint contains many of thedsfiois as
the Amended Complaint. (ECF No.-5%t 1.) Specifically, they contend this Court lacks subject
matter jurisdictionRodriguezfailed to state a claim upon which relief can be granted, she failed
to file a tort claim notice prior to initiating this &mt, her claims are barred by the statute of
limitations, andhat her42 U.S.C. § 1983 claims are barred dukdnnability to identify the two
officers. SeeECF No. 595.)

A. Subject Matter Jurisdiction

Defendants argue the Second Amended Complaint fails to allege a clearlydvikddtzal
Statute or that Rodriguez’s constitutional rights were viol#tedebyinvoking federal question
jurisdiction. (ECF No. 59-5 at 2.) Rodriguez’'s SecémlendedComplaintallegegurisdictionis
basedon “FederalQuestions,” U.S. Governmen®Plaintiff,” andthat sheis bringing“this matter
and [her] constitutionalright[s] [sic].” Because Rodriguez igro se the Court construes her
Second Amended Complaint liberalsge Haines v. Kerngd04 U.S. 519, 5221 (1972), and
interpretsRodriguezto allegean excessive force claim in violation ofl883. Accordingly, the

Court finds it has jurisdiction to hear the matter.



B. Failureto Statea Claim

Defendants arguthe Second Amended Complaint is difficult to decipher and that they
cannot reasonablgnount a defense to it. (ECF No.-5%t 3.) Specifically, they contend they
“cannot determine what cause of action plaintiff pleads, and what claims she mskés,
submission contains some rambling sentencdd.) The Court agrees. Rodriguez’s Second
Amended Complaint fails to provide Defendants with “fair notice” of whatlams are and the
grounds upon which her claims reStickson 551 U.S. at 93. For that reason alone,Sbeond
AmendedComplaint may be dismissed, pursuanRtde 8(a). Nonetheless, becal®dadriguezs
pro se the Court construesehSecond Amende@omplaintliberally and interpretst to allegea
single claim ofexcessive force in violation of § 1983.

The Fourth Amendment prohibitslaw enforcemenbfficer from using“excessiveforce
in the course of makingnarrest,investigatorystop, or otherseizure.” Grahamv. Connor, 490
U.S. 386, 388 (1989)‘A personis seizedby the police and thuentitled to challengethe
government’sactionunderthe Fourth Amendmentwvhenthe officer, by meansof physicalforce
or show of authorityterminateor redrainshis freedom of movement througheansntentionally
applied.” Brendlin v. California, 551 U.S. 249, 254 (2007) (emphasis amdernal citations
removed).

“Seizure’ aloneis not enough for 8 198&ability; theseizure—including theforceused
to effecttheseizure—"must be ‘unreasonable.”Browerv. Inyo Cty., 489U.S.593, 599 (1989).
To determinewhetheran officer’s useof force wasunreasonablé’a court mustconsider[]all of
the relevantfacts and circumstancedeading up to the time that the officers allegedly used
excessivdorce.” Rivasv. City of Passaic365 F.3d 181, 198 (3dir. 2004). A court must give

“careful attentionto thefactsandcircumstancesf eachparticularcase,including theseverityof



the crime at issue,whetherthe suspecposesanimmediatethreatto the safetyof theofficers or
others, and whethgthe suspect]s activelyresistingarrestor attemptingo evadearrestoy flight.”
Graham 490U.S.at 396. Otherfactorsto considerinclude whether thplaintiff may be “violent
or dangerous, the duration of the action, whetheattientakesplacein the context oeffecting
anarrestthe possibilitythatthe[plaintifff maybearmed,andthe number of persongith whom
the policeofficers mustcontendat onetime.” Kopecv. Tate 361 F.3d 772, 777 (3dir. 2004).
Courtsmay also consider anynjury or theabsenceof anyinjury to the plaintiff. SeeMellott v.
Heemer 161 F.3d 117, 123 (3dir. 1998).

Courtsmustview thesefactorsin light of thetotality of thecircumstancesand“from the
perspective of aeasonabl@fficer on thesceneyatherthanwith the 20/20 vision of hindsight.”
Johnsorv. City of Phila., 837 F.3d 343, 350 (3dir. 2016) (quotingsraham 490U.S.at39697).
Courtsmustlikewise “mak[e] ‘allowancefor thefact thatpolice officersareoftenforcedto make
split-second judgmentstr circumstanceghat aretense uncertain,andrapidly evolving—about
the amount oforcethatis necessaryn aparticularsituation.” Id. (quotingGraham 490U.S.at

396-97). This inquiry proceeds™without regard to [the officer's] underlying intent or
motivations.’ Thus, if a use offorce is objectively unreasonablean officer's good faith is
irrelevant;likewise, if a use offorce is objectivelyreasonableany badfaith motivation on the
officer's partis immaterial.” Estateof Smithv. Marascq 318 F.3d 497, 515 (3@ir. 2003)
(quotingGraham 490U.S.at 397).

Rodriguez does not plead a plausible claim of excessive fehepleadgwo unidentified
police officers usedforce againsther at the TrentorPolice Station.However,shefails to plead

factsdemonstratinghe use offorcewasunreasonable @xcessiveln fact, shefails to allegewhat

kind of force the officer’'s use.Shemerelystatesthe officers assaultedher and that heiorehead



was bleedingat the station Rodriguezmust show more than a mere possibility of liability.
Connellyv. Lane Constr. Corp.809 F.3d 780, 786 (3@ir. 2016). Rodriguefails to pleada
plausible claim of excessiveforce, therefore Defendants’ Motionto Dismiss this claim is
GRANTED.

C. ClaimsAgainst the Unidentified Officers

Even though the Court haalreadydeterminedRodriguez has naufficiently plead a
§ 1983excessiveorce claim, the Courtalso notesthe 8 1983claim fails asto the unidentified
officers dueto Rodriguez’sinability to identify them. The Third Circuit hasdeterminedthat a
plaintiff's “inability to identify his attackemwasfatal to his[§ 1983]claims.” Jutrowskiv. Twp. of
Riverdale 904 F.3d 280, 284 (3@ir. 2018).“[A] defendanin a civil rights action musthave
‘personalinvolvement’in the allegedwrongs.” Rodev. Dellarciprete 845 F.2d 1195, 1207-08
(3d Cir. 1988). Therefore, “a plaintiff alleging that one or more officers engagedin
unconstitutional conducahust[plead]the ‘personal involvement’ afachnameddefendant.ld.
Accordingly, the § 1988laim againstheUnidentifiedOfficersis DI SM1SSED for thisreasoras
well.

D. ClaimsAgainst the Trenton Police Department

Regarding Rodriguez’s § 19&83aims againstthe TrentonPolice Department,[c]ourts
‘treat a municipality andits police departmenas a singleentity for purposes ofection1983
liability.” Mikhaeil v. Santos No. 10-03876, 201®/L 6554093 at*4 (D.N.J.Dec. 14, 2012)
(quotingBonenbergev. PlymouthTwp, 132F.3d20, 25 n.4 (3d Cir.1997))The SupremeCourt
enunciatedhe rule for imposingliability againsta municipality [or local government] under
section1983in Monellv. Department of Soci@ervice®f City of NewYork 436U.S.658 (1978).”

Kneippv. Tedder 95F.3d1199, 1211 (3€ir. 1996). Pursuarnb 42U.S.C.8§ 1983, governmental



entitiescannot bdiable for the actionsof its employees on eesporeat superiotheory.Igbal,
556U.S.at676.The Courtin Monell held:

[A] local governmenimay not besuedunder § 1983 foan injury
inflicted solely by its employeesor agents.Instead,it is when
execution of a governmentmlicy or custom, whether adeby its
lawmakersor by those whosedictsor actsmay fairly be saidto
represenbfficial policy, inflicts the injury that the governmenas
anentity is responsible under § 1983.

Id. at694.Theremust be ddirect causalink betweera municipal pbicy or customandthealleged
constitutional deprivationto establishmunicipalliability. City of Cantorv. Harris, 489U.S.378,
385 (1989).

Therearethreescenariosvheretheactsof a government employeeay be characterized
to be theresultof a policy orcustomof a governmengntity:

The first is where the appropriatefficer or entity promulgatesa

generally applicable statementof policy and the subsequeaict

complained ofis simply an implementationof that policy. The

secondoccurswhere no rule hasbeenannouncedas policy but
federallaw hasbeenviolated byan act of the policymakeitself.

Finally, a policy or custommay also exist wherethe policymaker
hasfailed to actaffirmatively at all, [though] theneedto take some
actionto control theagentsof the governmenis soobvious,andthe

inadequacy oéxistingpracticesolikely to resultin theviolation of

constitutionakights, thatthe policymakecanreasonablye saidto

havebeendeliberatelyindifferentto the need.

Jiminezv. All Am.Rathskeller)nc., 503 F.3d 247, 250 (3dir. 2007)(citationomitted).

A policy or customcan be establishedn two ways.“Policy is madewhena decision[]
makerpossess[inglinal authorityto establishmunicipalpolicy with respecto the actionissues
anofficial proclamation, policy, or edictBenjaminv. E. OrangePolice Dep’t, 937F. Supp. 2d
582, 595(D.N.J. 2013) (quotingAndrewsv. City of Phila, 895 F.2d 1469, 1480 (3dir. 1990)

(citationomitted)).“A course of conduds consideredo be a custom when, though not authorized

by law, suchpracticesof stateofficials [are] sopermanent angell settledasto virtually constitute



law.” 1d. (quotingAndrews 895F.2dat 1480(citation omitted)). Customcanalsobeestablished
throughevidenceof “knowledge an@cquiescenceId.

“[lln theabsencef an unconstitutional policy, aunicipalitys failure to properlytrain
its employees andfficerscancreateanactionableviolationof apartys constitutionakights under
§ 1983."Reitzv. Cty. of Bucks 125 F.3d 139145 (3d Cir. 1997)(citation omitted). However,a
failure to train claim canonly serveasthe basisfor a 8§ 1983iability when*“the failure to train
amountdo deliberatandifferenceto therights of personsvith whom thelmunicipal employees]
comeinto contact.”ld. (citation omitted).“Only wherea failureto train reflectsa ‘deliberate’or
‘conscious’ choice by municipality—a‘policy’ asdefinedby our priorcases—canacity beliable
for suchafailure under 8 1983.1d. (citationomitted).

Establishing dailure to train claim under § 1983 difficult. 1d.; City of Canton 489U.S.
at 387 (concludinghereare “limited circumstances which an allegationof a failure to train’
canbe thebasisfor liability under § 1983 “A plaintiff pressing a 8 1988aim mustidentify a
failure to providespecifictrainingthathas acausahexuswith theirinjuriesandmustdemonstrate
that theabsencef thatspecifictrainingcanreasonablypesaidto reflectadeliberatandifference
to whethettheallegedconstitutionaldeprivations occurredReitz 125F.3dat 145(citing Colburn
v. Upper DarbyTwp, 946 F.2d 1017, 1030 (3dir. 1991). A “plaintiff mustalsodemonstrate
that, throughits deliberateconduct, themunicipality wasthe “moving force” behind thenjury
alleged.”Bd. of Cty.Commirs of BryanCty.,OKkl.v.Brown 520U.S.397, 404 (1997 Gpecifically,
“a plaintiff must showthatthe municipalactionwastakenwith therequisitedegreeof culpability
and must demonstratedirect causallink betweenthe municipalactionand thedeprivationof

federalrights.” Id.



As such, toestablishwhether amunicipalitys allegedfailure to train amountedto a
deliberateor conscioushoice, a plaintiff must demonstrateéhat: “(1) municipal policymakers
know that employeewill confront aparticularsituation;(2) the situationinvolves adifficult
choiceor a history of employees mishandling; and (3) the wrong choicatvgmployeewill
frequentlycausedeprivation of constitutionalghts.” Doev. LuzerneCty. 660 F.3d 169, 180 (3d
Cir. 2011) (quotingCarter v. City of Phila., 181 F.3d 339, 357 (3€ir. 1999). “A patten of
similar constitutionalviolations by untrained employe&s‘ordinarily necessaryto demonstrate
deliberateindifferencefor purposes ofailure to train.” Connickv. Thompson563U.S. 51, 62
(2011)(citationomitted).

Rodriguez fails to plead the existence of any policy, custom, or practice, that@ould f
the basis of liability.The Second Amended Complaint is devoidaofy facts demonstrating a
policy orfactssupportinghatexcessivdorcewasso pervasive anavell settledasto constitutea
custom undeMonell in the TrentonPolice Department Rodriguezfails to allege any factsto
support dinding thatthe TrentonPolice Departmentailed to train, supervisepenalize or correct
anyofficer’s behavior.Therearenofactssupporting théailure to provide anyspecifictrainingor
adeliberatandifferenceto the rights of Rodriguez or anyone.

Moreover,the Court cannot conclude that the Trenfwolice Departmentsupervisedan
employeewnhenit does not knowvhich officerscommittedthe misconducallegedby Rodriguez.

Accordingly,all § 1983claimsagainsthemareDI SMISSED for thisreasoraswell.

10



V. CONCLUSION
For the reasonsetforth above, Defendast Motion to Dismissis GRANTED2 WITH

PREJUDICE.?

Date: September 12, 2019 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE

2 Becausdefendantsivereunableto comprehend Rodriguez’s Second Amen@edhplaint,they
mountedseveraldefenseshe Court findsrrelevant.Specifically,theyargueRodriguez’s Second
Amended Complaint should lbessmissedbecauseshefailedto file atort claim noticeandbecause
her personal injurglaim is barredby thestatuteof limitations. The Court does not construine
Complaintto pleadcause®f actionunder thel'ort ClaimsAct or for personahjury. Nevertheless,
to theextert sheattemptedo pleadsuchthe claims fail pursuant to Ru8$a) and 12(b).

3 This Court previouslydismissedRodriguez’s Amended Complaifdr lack of jurisdiction and
gave her on&astopportunityto file aseconcamended complaint curirigedeficienciesaddressed
on the record. Although the Couid not reachthe merits,it notedthat the Second Amended
Complaintfailed to statea claim for relief under 12(b)(6). Rodriguez hdailed to cure the
deficienciesRodriguez hasiled threecomplaintstherefore grantingherleaveto amendat this
ratewould befutile. The Courdismissesvith prejudice.
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