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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CRAIG CUNNINGHAM,

Plaintiff, . Civil Action No.: 1I7-13050(FLW)
V. ;
OPINION
CAPITAL ADVANCE SOLUTIONS, LLC
et. al,

Defendants

WOL EFSON, United States District Judge:

This matter comes before the Court three separatenotions to dismisdiled by (1)
Capital Advance SolutionsLC (“Capital”), Geoffrey Horn (“Horn”), Charles Betta (“Betta”),
and Dan Logan (“Logan”)(2) WebBank Corporation (“WebBank”) and Retail Capital, LLC
(“Credibly”); and (3)EBF Partners, LLC (“EBF"}. Specifically, these éfendantseek dismissal
on variousgrounds ofPlaintiff Craig Cunningham’s (“Plaintiff”) Amended Complaintherein
he alleges that Capital at the direction of the Individual Defendantslated the Telephone
Consumer Protection Act (“TCPA”) by contacting Plaintiff's a@r phone through the use of
an automated telephone dialing system, on bedfdlie Bank DefendantsFor the reasons set
forth below,the motion to dismiss filed b@apital and théndividual Defendantss DENIED as
to Capital andGRANTED as to the Individual Defendantand WebBank and Credibly’s

motion to dismisss DENIED; however EBFs motionto dismisss GRANTED.

! For purposes ofsimplicity, the various groups ofdefendantsshall be referred to as
follows: (1) Captal, EBF, WebBank, and Credibly (the “Corporate Defendgn{2) EBF,
WebBank, and Credibly (the “Bank Defendants”); (3) Horn, Betta, and L{ibartindividual
Defendats.”).
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The following factual allegations are taken from PlairgiimendedComplaint and are
accepted as trutor the purposes of this motion to dismigdaintiff, a Tennessee resident,
proceedingro se assertyiolations of the TCPAagainst Capitala New Jersey corporation, and
the entities on behalf of which Capitahllegedly conductedtelemarketing activitie$
Specifically, these include EBF, WebBarand Credibly, all of whicharein the business of
providing “loan products Amended Complaint (“Am. Comp.”)|112-7, 11.Plaintiff also names
Horn, Betta and Logan as defendants in their individual capaciiésf whom areemployed at
Capital as corporate officiafdd., 1 3-5.

In 2015, Plaintiffalleges that heeceivedmultiple telephonecalls on his cellilar phone
from Capital placedthroughan automated telephone dialing system, at the direction of the
Individual Defendantdd., 1116-17.Upon answering, Plaintiff was presented with the following
prerecorded messaggs]top and listen. Do you need immediate cash? Need additional working
capital?No collateral? No fixed payments? Bad Credit? No problem. Press 1 to be cdnnecte
Press 2 if you are not interestedd:, § 18. Plaintiff claims that hesubsequentlyposed as an
interested customer arapplied for a loan througlapital after answering “a few qualifying

guestions,”for the sole purpose atlentifying the “end users or sellergfn behalf of which

2 NotwithstandindPlaintiff's pro sestatus he is described as a “professional plaintiff” who

has filed over 85 TCPA actionsCapital Advance Solutions Motion to Dismiss (“Capital’s
Brief”), at 20.

3 For purposes of completeness, the Court notes that Plaintiff, in the Amended Complaint,
also includes the following corporate entity and individuals as named defendants isghte:di

(a) JGRD, Inc.; (b) Brian Ebersole; and (c) Eric Oakley. Am. Corfipl3-10. Moreover, in a
section of the Amended Complaint labeled “Liability of Brian Ebersole, Eald&y, and JGRD,

Inc.,” Plaintiff contends that the aforementioned parties “are the actual compamiescutives

of defunct companies that dialed the saib the Plaintiff . . . .”Id., T 31. Although such
allegations are inconsistent with Plaintiff’'s prior assertions, in which heealldgt the disputed

calls were placed by Capital, the Court, in any event, notes that n@@RD, nor Brian
Ebersole, nor Eric Oakley have moved for dismissal.

2



Capitalwas caling Plaintiff. Id., 11 18, 21-22Thereafter CapitalallegedlysubmittedPlaintiff’s
informationto various loan providers, including EBF, WebBank, and Creditlyy 17.

In a letter dated March 1, 2016yedibly andWebBankdeniedPlaintiff's loan request
Id., § 22. Moreoverthe letter from Credibly and WebBank waaritten on “Credibly, LLC
letterhead and containedthe following language: “[tlhank you for applying to us for credit
through Capital Advance Solutionsld. EBF, on the other hand, approved Plaintiff's loan
requestand provided Plaintiff with an eightegrage contract extendiragloan in the amount of
$30,000.1d., T 23. The contractadditionally “included an application from Capital Advance
Solutions at the very end indicating that Capital Advance Solutions was the brakssrththe
loan to EBF Partners, LLCId.

On December 13, 2017, Plaintiffitiated the instant actionThereafterPlairtiff filed an
Amended Complaintassertingthree countsSpecifically, h Countl and Countll, Plaintiff
allegesthat Defendants*unsolicited and unwelcome telephone callgére in violation of§8
227(c)(5) and (b) of the TCPA, respectively, because Defendants faileglerient a written
policy regarding telemarketing, failed to maintain andd-call list, and failed to have trained
personnel to engage in telemarketilt, 11, 49-52. Additiondly, in Countlll, Plaintiff asserts a
claim for invasion of privacy-intrusion on seclusiatieging that Defendants’ actions “constitute
multiple intrusions upon the seclusion of the Plaintifd.; 11 5354.

In the instant matterDefendants move to dismiss Plaintiff's Complaint pursuant to
Federal Rules of Civil Procedure 12(b)@)d12(b)(6). In that connection, Capital moves for
dismissalon the basis that the TCPA provisions upon which Plaintiff relies are inapplicable
the instant disputebecause Plaintiff has failed swfficiently allegethat the primary use of his

cellular phone is for nebusiness purposebloreover WebBank and Capitaeparatelynove



for dismissal,arguingthat Plaintiff failed to allege that either entity contacted Plaingifd
neitherentity canbe heldvicariously liable forCapital’salleged TCPA violations pursuant @&
agency relationshipFinally, EBF joins in WebBank and Capital’'s argumensts to vicarious
liability, while EBF separately contends thais not subject to this Courtfgersonajurisdiction.
Plaintiff opposes Defendants’ Motions.
. DISCUSSION

A. Standard of Review

“A district court sitting in diversity may assert personal jurisdiction over a siderd
defendant to the extent allowed under the law of the forum "sM&tcalfe v. Renaissance
Marine, Inc, 566 F.3d 324, 330 (3d Cir. 2009geFed. R. Civ. P. 4(eY herefore, in resolving a
motion to dismiss pursuant to 12(b)(2) for lack of persquraddiction, the Courts analysis is
twofold: “[tlhe court must first determine whether the relevant state domgstatute permits the
exercise of jurisdiction; if so, the court must then satisfy itself that the exefgisesdiction
comports with due proce$Display Works 182 F. Supp. 3d66, 172(D.N.J. 2016) (citingMO
Indus., Inc. v. Kiekert AGL55 F.3d 254, 2589 (3d Cir. 1998) “Since New Jerseéy longarm
statute allowsthe exercise of personal jurisdiction to the fullest limits of due prpfteesCourt
must]‘look to federal law for the interpretation of the limitsinrpersonamurisdiction.” Malik
v. Cabot Oil & Gas Corp.710 F. Appx 561, 563 (3d Cir. 201 quotingIMO Indus., Inc, 155
F.3dat 259).

“TheDue Process Clause of the Fourteenth Amendsetatthe outer boundaries of a
state tribunak authority to proceed against a defendadbodyear Dunlop Tires Operations,
S.A. v. Bran, 564 U.S. 915, 923 (2011). Int'| Shoe Co. v. State of Wash., Office of

Unemployment Comp. & PlacemeBR6 U.S. 3101945), the Supreme Court held that a state



may authorize its courts to exercise personal jurisdiction over a nonresidemndatd ifthat
defendant haScertain minimum contacts with [the State] such that the maintediribe suit
does not offendtraditional notions of fair play and substantial justicéd. at 316(citation
omitted) “Following International Shog‘the relationship among the defendant, the forum, and
the litigation . . . became the central concern of the inquiry into personal jurisdicBamler
AG v. Bauman571 U.S. 117, 126 (2014) (quotiSdpaffer v. Heitnerd33 U.S. 186, 204 (1977)).
Moreover, in resolving a motion to dismiss under Rule 12(b)(@pufts accept all
factual allegations as true, construe the complaint in the light most favorabéegiaititiff, and
determine whether, under any reasonable reading of the complaint, th#f pteary be entitled
to relief.” Fowler v. UPMC Shadysidé&78 F.3d 203, 210 (3d Cir. 2009) (quotiRgillips v.
Cty. of Allegheny515 F.3d 224, 233 (3d Cir. 20083ge als&Zimmerman v. Corbet873 F.3d
414, 41718 (3d Cir. 2017)Revell v. Port Auth. of M. & N.J, 598 F.3d 128, 134 (3d Cir.
2010). In other words, a complaint survives a motion to dismiss if it contains suffiactud
matter, accepted as true, &tdte a claim to relighat is plausible on its faceBell Atl. Corp. v.
Twombly 550 U.S. 544, 57(2007). ‘A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thatahdaaht is lible
for the misconduct allegedAshcroft v. Igbal 556 U.S. 662, 6782009); seealso Fair Wind
Sailing, Inc. v. Dempste764 F.3d 303, 308 n@d Cir. 2014).“A pleading that offers ‘labels
and conclusions’ ora formulaic recitation of the elements @afcause of action will not do.”
Igbal, 556 U.S. at 678 (quotinwombly 550 U.S. at 555). In addition to the allegations of the
complaint, a court may consider matters of public record, documentficacreferenced in or
attached to the complaint, and documents integral to the allegations raised in tregrtoliigle

v. Fed. Reserve Bank of N.859 F.3d 251, 255 n.5 (3d Cir. 2004).



B. Analysis
1. The TCPA

The TCPA was passedy Congresdo protectconsumergrom receiving“intrusive and
unwantedcalls.” Gagerv. Dell Fin. Servs.LLC, 727 F.3d 265, 26@d Cir. 2013)(citing Mims
v. Arrow Fin. Servs.,LLC, 565 U.S. 368 (2012)).In doing so,“[ CJongressdeterminedthat
federal legislation was neededbecausetelemarketerspy operatinginterstate,were escaping
statelaw prohibitions on intrusive nuisancalls.” Mims 565U.S.at 371.In particular,pursuant
to 47 U.S.C. § 227b)(1)(B), the TPCA restrictsthe useof any automatedelephone equipment
thatusesartificial or prerecordedoiceto deliveramessagéo any“residentialtelgphoneline[.]”
Under thestatute an automatedelephonedialing systemis definedas equipmenthat possesses
both of the followingcapabilities:*(A) to storeor produce telephone numbé¢oshecalled,using
a random osequentiahumber generatognd(B) to dial suchnumbers.”47 U.S.C. §8227(a)(1).

2. Capital?

Capitalmoves for dismissal on the basis that the TCPA provisions upon which Plaintiff's
claims are based are inapplicable the instant dispute. Specifically, Capital contends that 47
U.SC § 227c)(5) concerngelemarketingsolicitationsin connection witH resdential telephone
subscribers,tdefinedto exclude‘subscribejs] to a telephone exchange senjado constitute]
business subscriet.” Capital’s Brief, at 1518. However, Capitaimaintains thatPlaintiff's
Amended Complaint “fails to allege sufficient factsnfravhich this Court can concludbat

“[P]Jlaintiff used his cellular telephone as a residential telephone subgchbeausePlaintiff

4 As a threshold issuelthough Defendantscontendthat Plaintiffs Amended Complaint

was filed on Marct20, 2018, five days subsequent to the date upon which the deadline expired,
in an exercise of discretion, the Court accepts Plaintiffs Amended Comaaiimely. Plaintiff,
however, is well advised that he is subject to all the rules and requireasegtsforth by the
Federal Rules of Civil Procedure.



“has filed at least eightfive lawsuits nationwide, each stemming fralleged violations of the
TCPA” Id., at 1920. Citing Stoops v. Wells Fargo Bank.A., 197 F. Supp. 3d82 (W.D. Pa.
2016), Capital argues tha®laintiff's extensive history obringing suit pursuant to thECPA
precludes hinfrom qualifying asa “residential telephone subscribeogcausehey demonstrate
that Plaintiffis in the business ofifing TCPA claims]]” Id.

Section227(c)(5)of the TCPAcreates a privateght of action for “a [p]erson who has
received more than one telephone call within arymbath periodoy or on behalf of the same
entity in violation of the regulationsprescribed undethis subsection . . . .” 47 U.S.C. §
227(c)(5). Moreover, the referencedregulations pertain to those which theFederal
Communications Commission (“FCC@re directedto adoptfor the purpose oprotecfing]
residential telephone subscribéngrivacy rightsto avoid receiving telephone solicitations to
which they object. 47 U.S.C. 8§ 227(c)(1jemphasis added)eealso Cunningham v. Rapid
Response Monitoring Sery251 F. Supp. 3d 1181159-12@ (M.D. Tenn. 2017). Although, in
this regard, the FCC is instructed tmmpare and evaluate alternative methods and procédures
in order toprotectsubscribers’ privacy rightg 227(c)(3 of the TCPA explicitlyreferenceshe
implementationof “a single national database” that “compilegs]ist of telephone numbers of
residential subscribersvho object to receiving telephone solicitations, and to make that
compiled list and parts thereof available for purchage, U.S.C. § 227(¢))(a), (c)(3)
(emphasis added).

Here, at this juncture of the litigation, Plaintiff has sufficiently pldtat his cellular
phoneis used for residential purposeSapital’s reliance orStoopsis prematurejindeed, the
court’s ruling, there,was madein connection wh the telemarketing defendahtmotion for

summary judgmentSpecifically, theStoopsCourt found that the plaintiff lacked standing to



pursue her TCPA claims, because the plaintiff purchésedontactedcellular telephong to
solelyreceive calldrom telemarketersStoops 197 F. Supp. at 79802.In soholding the court
cited extensive portionsf the plaintiff's depositiontestimony during which sheexpressly
concededhat“her only purpose in using her cell phones is to file TCPA lawduitsl. at 800.
Notably, based upothe plaintiff's ownadmission the Stoopscourt ruled that the plaintiffs

claims pursuant to the TCPA didtrarise from‘unwanted calls,” or calls whiclvereconsidered
“a nuisance and an invasion of privdcyd. (citations and quotations omitted).hese
circumstancesas the court foundustified an awardof summary judgmenin favor of the

telemarketinglefendants.

Unlike Stoops the parties, here, are in the beginning stages of litigation. InGapdal
presumesprior to the exchange of discovetlyat Plaintiff's cellular phone is primarily used for
non+esidentialpurposes, becaudelaintiff has filed a significant amount GfCPA lawsuits.
Capital's Brief, at 20 (“Essentially, [P]laintiff is in the business of filingPRClawsuits.”).
Although Capitalmay ultimately substantiatéhesecontentionssubsequent tthe exchange of
discovery thedismissalof Plaintiff's TCPA claimon this basis, with nothing mqrs not proper
at this stage of litigatianin fact, wnlike Stoops wherein the plaintiffadmittedthat her cellular
phones were only used for the purpose of receiving telemarketing calls, Rldiatdfhas
identified various nonbusiness purposes for which he utilizes ¢efiular phone.Specifically,
Plaintiff plead that Capital contactechis cellular telephone which hequiresfor the following
purposes

personal, family, and household use. The Plaintiff maintains no landline phones at

his residence and has not done so for at least 10 years and primarily relies on

cellular phaes to communicate with friends and family. The Plaintiff also uses

his cell phone for navigation purposes, sending and receiving emails, timing food
when cooking, and sending and receiving text message. The Plaintiff further has



his cell phone from his personnel accounts, and the phone is not primarily used
for any business purpose.

Am. Compl., § 33.Plaintiff's allegations, in this regard, are consistent with the afsa
“residential telephoné and aresufficient for the purposes gfermitting his TCPA claims to
proceedpastthe dismissastage of litigationAbramson v. Oasis Power LI.80. 180479, 2018
U.S. Dist. LEXIS 129090at*17 (W.D. Pa. July 31, 201§jinding thatStoopsfailed to justify
the dismissal of the plaintiff's TCPA claimdespte Plaintiff havinga “prolific history” of filing
such lawsuitshecause th&toopsdecision was rendered ahé summary judgment stage after
discovery) (emphasis in original)Accordingly, Capital has failed to raise a proper basis upon
which todismiss Plaintiff's TCPA claimat this juncture Indeed, | note Capital has not raised
any other arguments on the merits.
3. ThelIndividual Defendants

However Plaintiff has not allegedvalid TCPA claim against the Individual Defendants
Notably, n City Select Auto Sales Inc. v. David Randall Assahke Third Circuit expressed
significant“doubts” as to whether personal liabildgnattach to a corporate officeursuant to
the TCPA. 885 F.3d 154,62 (3d Cir. 2018) Despite such reservatigner the purpose of that
appeal,the Third Circuit assumed, without deciding, that a corporate officer may be held

personally labile for a corporatisTCPA violations pursuant the common law’spersonal

5 Moreover these allegations are sufficient to distinguish the instant matter from
Cunningham,a case cited by Defendants. Specifically, the court, there, dismissed Pdaintiff
TCPA claims, on the basis that Plaintiff “pled no facts” to support that the asteting
defendants contacted a cellular phone which Plaintiff used for residential puposesigham

251 F. Supp. at 1201. Plaintiff's assertions, as pled in the Amended Comgiathtierent than
those in the previous case.



participation” theory® Id. Under the assumptiothat “personalparticipation liability is in fact
available under the TCRAthe Third Circuit heldhat a corporate officemay be personally
liable pursuant tdhe statute in the event thathe officer “had direct, personal participation in or
personally authorized the conduct found to have violated the statuiewas not merely
tangentially involved. Id. at 162 (citations omitted). In other words, the Third Circegisoned
thata corporate officerunder such a theorif,applicable,maybe personally liable if the officer
“actually committed the conduct that violated T@&PA, and/or [he] actively oveaw and
directed this conductld. (citation omitted).

Here, to the extent that the TCPprovides a basis for filing suit against a corporate
officer in that officer’'s individual capacityPlaintiff's allegationsin support thereof fail to
demonstrate that the Individual Defendants wei@e than“tangentially involved”with the
complained oftelemarketing callsRather Plaintiff advances genericonclusorystatements

which presume thdhe Individuals Defendants personallgithorized,” “oversaw and “directed”

the challenged telemarketing callsasedsolely upon their status ascorporateofficials. Am.
Comp., 11 280. BecausePlaintiff's generaland conclusoryallegations need not be accepted
under al2(b)(6) standard, Plaintiff'slaims against the Individual Defendandse dismissed.
Cunningham 251 F. Supp. at 1201 (finding that Pl&fm$ allegationsin connection withthe
individual defendantfailed to detail “any individual actions that would supp§ttieir] personal
liability beyond tle generic assertions that [the individual defendants, as corporate qfficials

were]ultimately responsible fdthe company’sjnvolvement in any actionable calls.”).

4, EBF & Credibly/WebBank

6 Specifically, the Third Circuit refrained froarticulating adefinitive ruling on this issue,
because the pies in the underlying actiofneither litigated[it],” nor was the issue fully
briefed and argued on appedCity Select Auto Sales In&85 F.3cat 161.
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At the outset, | note thalaintiff did not allegethat the Bank Defendantgolated the
TCPA by directly contacing his cellular phone through the use of an automated telephone
dialing systemRather to establishliability against these entities, Plaintiff allegbat they are
vicariously liable for the acts of their age@gpital.In thatregard, Credibly and WebBankgae
that, because “Plaintiff has failed to sufficiently plead the existence of angipgat-agent
relationship betweelithe Bank Defendantsand Capital,” Plaintiffs TCPA claims must be
dismissedWebBank and Credibly’s Brief In Support of Dismissal (“WebBank and Credibly’s
Brief”), at 511. Moreover, while EBHikewise maintains that Plaintiff has failed tiemonstrate
aproperbasis upon which testablishvicarious liability, EBF separatelyxontendghat dismissal
is appropriate for lack opersonaljurisdiction. EBF Partners, LLC’s Brief in Support of
Dismissal (“EBF’s Brief”), at 9The Courtffirst addressetheparties’ contentions with respect to
the issue oaigency prior to a determination of whether jurisdiction over EBF is proper.

As the Supreme Court has helfl] t is well established that traditional vicarious liability
rules ordinarily make principals or employers vicariously liable for actsheir agents or
employees in the scope tifeir authority or employmentMeyer v. Holley 537 U.S. 280, 285
(2003); Burlington Industries, Inc. v. Ellerttb24 U.S. 742, 756 (1998)An employer may be
liable for both negligent and intentional torts committed by an employee withstdpe of his
or her employmeny’! Moreover, inCampbellEwald Co, the Supreme Coyradoptinga ruling
issued by the FCCOpund that the principles of vicarious liability and the traditionafederat
common lawtheoriesof agencyare applicable within the context of TCPA violatioGampbell-
Ewald Co. v. Gomez1l36 S. Ct. 663, 674 (2016) (finding “no cause to question” the FCC'’s
ruling in Dish Networl In re Joint Petition Filed by Dish Network, L|.28 FCC Rcd. 6574

(2013).
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The Supreme Court's guidana®nfirms that a party may be vicariously liable for
prohibitedconducted pursuant to tAECPA, such that “seller or creditor cannot shield itself
from liability simply by outsourcing telemarketing or collection calls to a thirdygaKlein v.
Just Energy Grp., IncNo. 141050,2016 U.S. Dist. LEXIS 84447t *28 (W.D. Pa. June 29,
2016).To the contrarya party may be vicariously liable for conduct lptoted by the TCPA
pursuant tdfederalcommontaw theories of agency, and the determination of such reqaires
reviewing court taconsiderthe nature of the defendant parties’ relations8geCity Select Auto
Sales, InG.2014 U.S. Dist. LEXIS 13404@&t *22 (“Other courts that havaddressed vicarious
liability under the TCPA have . . . applied federal common law agency principtEtemine
vicarious seller liability for violations of theCPA.") (citing case} Klein v. Commerce Energy,
Inc., 256 F. Supp. 3d 563, 584V.D. Pa. 2017) (Vicarious liabilityunder theTCPAmay be
established under a broad range of agency th¢¢t)es

In this regard,vicarious liability may be established througiee following agency
theories (a) actualauthority, (b) apparent authorityand (c) ratificationAs to the first theory,
“[aln agent acts with actual authority when, at the time of takiogon that has legal
consequences for the principal, the agent reasonably believas;ardance with the principal’
manifestations to the agent, that the principal wishes the agent so B@ahfton v. Int'l Assi
of Approved Basketball Officiglg§10 F.3d 114, 12@3d Cir. 2013)(citation and quotations
omitted). Moreover, as to the second theory, “[a]pparent authority arises in those situations
where the principal causes persons with whom the agent deals to reasonabd theliehe
agent has dbority despite the absence of an actgéncyrelationship.”ld. (citation and
guotations omitted). Finally, as to the third thedfs},atification is the affirmance of a prior act

done by another, whereby the act is given effect as if done by an ageqt with actual
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authority.” Restaément Thirdof Agency, 8§ 4.01 (2006Notably, aplaintiff is only required to
demonstratene of the common lawmgencytheories in order to hold a defendamtariousy
liabile for another defendant’s alleged TCPA violations.

Here while the Bank Defendantsadmit thatthe principles ofvicarious liability are
applicablewithin the context of thisaction they neverthelesscontendthat Plaintiff has failed to
plead a cognizable theory under agency laWowever, the Court finds thatPlaintiff's
allegations at thisstageof the litigation are sufficient for the purpose atserting a claim of
vicarious liability against the Bank Defendants in connection witGapital’s alleged
telemarketing callsynderactual authorityi.e., “one party consefihg] to have another act on its
behalf, with the principal controlling and directing the acts of the ag€ow/ington 710 F.3dat
120.

In the Amended Complaint, Plaintifassertsthat a contractuabgreemengoverns the
relationship ofthe Bank Defendantend Capital, pursuant to whict Capital conducis]
marketing and obtajg] customers for [the BanRefendantkthat are intersted in obtaining loan
productsfrom [the Bank Defendantghrough [Capital]” Am. Compl., {1 15Plaintiff further
asserts tha pursuant to the parties’ agreeme6@gpital places telemarketing callfor the
ultimate benefit ofthe BankDefendants,]’and, in exchangé&;apital receives “commission fees
for each and everySuccessful solicition 1d., Y115, 17.Moreover, the Amended Complaint
allegesthat Plaintiff ultimately applied for a loan through Capitahd Capital subsequently
submitted Plaintiff's application tthe Bank Defendants for consideration. Indeada letter
rejecting Plaintiff's loan application, defendants Credibly and WebBank inclinetbiowing
language![tlhankyou for applying to ugor credit through Capital Advance SolutippsId.,

22. Likewise, EBF, which approved Plaintiff foa loan, provided Plaintiff with acontractwhich
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“included an application from Capital Advance Solutions . . . indicating that Capltan&e
Solutions was the broker that sent the loan to EBF Partners, LL.CY 23.

Based upon tlee allegations, the Court may reasonably infer that the Bank Defendants
exercised acertain level of control over, or, at a minimum, were aware oGapital's
telemarketing effortsin this regardpased on the existence of an alleged agreerttenBank
Defendantxontracted with Capital to condueiemarketing activitieand, in so doing, provided
Capital withthe actual authority to solictheir products. Acording to Plaintiff Capital was
authorized to procurdoan applicationson behalf of the Bank Defendantsy placing
telemarketingcalls to potential clientsand Capital submitted the loapplications tdhe Bank
Defendantslt is reasonable to infer that the Bablefendants “directed” Capital to engage in
theseefforts pursuant to tl contractwith Capital of which the Bank Defendants were the
ultimate beneficiaes. Covington 710F.3dat 120 Accordingly, the circumstancesas alleged,
demonstraten agency relationshipetweenthe BankDefendants and Capitalhich adequately
supports Plaintiff's claim®f vicarious liabilityon the part othe BankDefendantsDobkin v.
Enter. Fin. Group No. 141989, 2014 U.S. Dist. LEXIS 123317t *10-11 (D.N.J. Sept. 3,
2014) poldingthat an “outsourcing arrangement in which [one defendhat] actual authority
to sell [another defendant'sproducts through telemarketing calls indicative of an agency
relationship);McCabe v. Caribbean Cruise Line, In&No. 136131, 2014 U.S. Dist. LEXIS
91116,at*10 (E.D. PaJuly 3, 2014 (finding a plausible claim of vicarious liability where the
plaintiff alleged that the disputed “robocall was made pursuant to a contatilingham251
F. Supp. at 1199 (finding a cognizable agency relationship where Plaingfjedl an unlawful

telemarketing scheme the end result of which was the generation of business for [the
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defendani; despite the fact that Plaintiff “has not alleged every detail of the relationship
between the [d]efendaritat the pleadings stag€.

Having determined that an agency relationshgs been pledthe Court proceeds to
address whether jurisdictionay be exercisedver EBF® “There are two distinct theories under
which personal jurisdiction can arise: general and speciiitdham v. Naddaf635 F. App’x
32, 3738 (3d Cir. 2015). For a corporatiaine “paradig[m] . . . bases for general jurisdiction”
are its place of incorporation and principal place of busireasnler AG 571 U.S.at 137.
However, while a corporation may also be subjeageneral jurisdiction in a forum other than
where it is incorporated or kaits principal place of business, such circumstances are
“exceptional” and onlyappropriate wherthe following condition is met: thecorporation’s
“affiliations with the Staten which suit is brought are so constant and pervasive as to render it
essentially at home in the forum Statiel”at 122. (quotingsoodyear564 U.S.at919).

In the absence ditontinuous and systemdticontacts warranting the exercise of general
jurisdiction, a plaintiff may rely on specific jurisdictiavhere the cause of action is related to, or

arises out of, the defendant’s contacts with the fotf Indus., Inc. 155 F.3dat 259 (citation

! Although defendants Credibly and WebBarkispute that Plaintiff sufficiently
demonstrated theequired level ofcontrol over Capitalthe Court rejects thiargumen for the
reasonsprovided supra Moreover, to the extent that Credibly and WebBank maintain that
Capital is employed as an independent contractor, a determination of this negjuires the
Court to make findings of fact, which are not appropriate at the dismissal stajgatibh.
Accordingly, Plaintiff's allegations, as pled in the Amended Complaint, arecieuifor the
purposes of asserting a claim for vicarious liability.

8 As further discussednfra, although EBF is not subject to the Court's personal
jurisidciton, neither Credibly nor WebBank raise a jurisdictional challenge intiHla TCPA

claim on this motionThese entities are deemed to have waived any objection in conneittion
personal jurisdictionAzubuko v. E. Banki60 Fed. Appx. 143, 146 (3d Cir. 2005) (“This Court

has held that because personal jurisdiction may be conferred by consent of teeeparessly

or by failure to object, . . . a court may soia spontelismissfor want ofpersonal jurisdiction

at least where a defendant has entered an appearance by filing a motion.”) (citation and
guotations omitted).
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omitted) In this regard, establishing specific jurisdiction under the Due Process Ciauses
satisfaction of a threpart test.O’Connor v. Sandy Lane Hotel Cd96 F.3d 312, 317 (3d Cir.
2007).First, the defendant must have “purposefully direditsil activities” at the forumBurger
King Corp. v. RudzewicZ71 U.S. 462, 4721985) (quotation markemitted). Second, the
litigation must “arise out of or relate to” at least one of those activitiedicopteros Nacionales
de Colombia, S.A. v. Halt66 U.S. 408, 4181984).And third, if the prior two requirements are
met, a court may consider whether the exercise of jurisdiction otherwisgtets] with ‘fair
play and substantial justice O’Connor, 496 F.3d at 316 (quotirigt’l Shoe 326 U.S. at 320).

Here, Plaintiff fails to provide a adequatebasis upon whichto exerdse personal
jurisdiction over EBFFirst, | find that the requirements of general jurisdiction are not imet.
this regard EBF is not incorporated, nor does it maintain a principle place of business in New
Jersey. To the contrarigBF’s employees, offices, artmlisinessaccounts are all located outsid
of that state and, therefore, such grounds fail to provaldédasis upon whicko find general
jurisdiction Affidavit of Tracy Parks (dated April 17, 2018) (“Parks Cert.”), . 3/oreover
although in an “exceptional case . . . a corporation’s operaiiosforum other than its formal
place of incorporation or principal place of business may be so substantial and @ahsiigre to
render the comration at home in that Staté?laintiff's Amended Complainioes notllegethat
EBF’'s activities within New Jersegise to such a leveDaimler AG,571 U.S. atl39 n.19
Accordingly, EBF is not subject to the Courtienerajurisdiction.

Notwithstanding the absence a@fegations demonstrating general jurisdictomer EBF,
Plaintiff attempts to establish jurisdiction over EBF on the basis of specific jurisditrtidinis
regard Plaintiff maintainsthat EBF purposefully availed itsedf the protections of New Jersey

by “conducting businessiith Capitalto solicit EBF’s loan products, as a result of whdpital
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contacted Plaintifé cellular phonePlaintiff’'s Opposition (Pl.’s Opp~), at8. Indeed Plaintiff
argues that specific jurisdiction Eesent becauseCapital’s “illegal telemarketingactivities
arisefrom a contractual agreement with EBK. at 89. However, Plaintiff's contentiorfail to
satisfy his burden adstablishing jurisidtion.

Within the context of agency relationships, the Third Circuitfbaad: “[a]ctivities of a
party’s agent may count toward the minimum contacts necessary to supporttjorisdgrand
Entertainment Group v. Star Media Salé88 F.2d 476, 483 (3d Cir. 1993) (citation omitted);
see also Mellon Bank PSFS, Nat'l Ass'n v. FariB60 F.2d 1217, 1226 n.5 (rejecting the
defendant’s argument “that the contacts of their agent with the forum atatetde attributed to
them.”) (citations omitted)As athresholdissue although Capital’selemarketingactivitiesmay
be imputed to EBFthe parties’agencyrelationship,with nothing more is not sufficientto
subject EBF to the Court'specific jurisdiction “[tthe mere fact that a picipalagent
relationship exists does not confer personal jurisdiction over a nonresident prinSigat v.
Lackey No. 021586, 2010 U.S. Dist. LEXIS 4350, at *35 (M.D. Pa. Jan. 20, 2010) (citation
omitted);see also Rychel v. Yaté¢o. 091514, 2011U.S. Dist.LEXIS 38824, at *38 (W.D. Pa.
April 11, 2011);Alcoa Inc. v. Alcan In¢gNo. 06451,2007 U.S. Dist. LEXIS 51565t *8 (D.
Del. July 17, 2007)Myelle v. Am. Cyanamid CdNo. 925243, 1993 U.S. Dist. LEXIS 397t
*6 (E.D. Pa. Apr. 1, 1993Applied Biosystems, Inc. v. Cruachem, L7d2 F. Supp. 1458, 1464
(D. Del. 1991).Rather Plaintiff, in order to satisfy his jurisdictional burden, must demonstrate
that EBF purposefully availed itsedf the privilege of conducting business in the farstate of
New Jersey througtie actions of itagent,.e., Capital.

In that connectionPlaintiff alleges thateBF contracted withCapital for marketing

purposesnd obtaining additional customers. Am. Compl., {H&wvever,Plaintiff's allegations
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are not sufficient The Amended Complaint does nexplicitly assertthat Capitaldirectedits
telemarketing activitiesowards New Jersews a result of its contractual agreement with EBF
Nor canthe Courtreasonablynfer that Capital’s telemarketing effortargetedhis state. Indeed
while Plaintiff aversthat he was the recipient of Capitabslicitations,the contacteghone
number is associatedth an areaodein Tennessedhe state in whicPlaintiff resides. Id., 1 1.
Moreover,at bottom Plaintiff does notassert that he wdscatedin New Jersey during the time
Capital allegedly contacted his cellular phoriégherefore becausePlaintiff has failed to
sufficiently allegethat Capital conducted'marketing activities*which “targetel the forum state
of New Jersey Plaintiff's claimsagainst EBF are dismissed for lack of personal jurisdiction.
Int'l Playthings LLG 2013 U.S. Dist. LEXIS 18677@t*14 (citing O’Connor, 496 F.3cat 317).
1. CONCLUSION

For the reasons set forth abotlee motion to dismiss filed by Capital and the Individual
Defendants iDENIED as to Capital anlSRANTED as to the Individual Defendants, and
WebBank and Credibly’s motion to dismissD&ENIED; however, EBF’'s mabn to dismiss is

GRANTED.

o In addition to its contract wit Capital, Plaintiff arguesthat EBF has “purposefully

availed” itselfof the benefits and protections of New Jersegause itllegedly“mak|[es] loans”

and “market[s] to business in New Jersey. Am. Compl., § 14. However, these grounds fail to
provide abasis forfinding specific jurisdiction, because the Third Circuit requires that
plaintiff's “claim . . . be one which arises out of or results from the defendant’s foelated
activities[.]” Budget Blinds, Inc. v. Whit&36 F.3d 244, 260 (3d Cir. 280(citation omitted).
Here, Plaintiffs TCPA claim against EBF e® not arise from the loan services which EBF is
alleged tohave providedin New Jersey. Indeed, Plaintiff concedes that the instant action is
unrelated to the following: “EBF’s offer for credit that was emailed [tanEf§, nor is the
Plaintiff suing [EBF] because they mailed the Plaintiff a contract fayaa.” Pl.’s Opp., 8.
Likewise, Plaintiff, whose cleular phone was contacted in Tennessee, cadaptonstrate that

his TCPA claimarosefrom EBFs allegedmarketing “to business&is New Jersey Thus these
additional grounds are without merit.
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Dated: November 20, 2018

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge
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