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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CRAIG SCHMELL,

Plaintiff,
Civ. No. 17-13080
V.
OPINION
MORGAN STANLEY & CO, INC,,

Defendant.

THOMPSON, U.S.D.J.

INTRODUCTION

This matter comes before the Court uplomRenewedViotion to Compel Arbitration and
Stay Proceedings Pending Arbitration by Defendant Morgan Stanley SmiteyBarC ! (ECF
No. 28.)Plaintiff Craig Schmell opposeECF No. 31.) The Court has decided this matter based
on the written submissions of tharties without oral argument pursuant to Local Civil Rule
78.1(b). For the following reasons, Defendant’s Motiogranted

BACKGROUND

This case arises out of Defendant’s allegedly discriminatory and wrdegfuhation of
Plaintiff's employment as &enior Vice Presiden(See generallompl., ECF No. 1-1.pn
November 13, 2017, Plaintiff filed this action in state cotlgimingviolations of the New
Jersey Law Against Discrimination (“LAD”)Id.) Defendanthenremoved to this Cour(ECF
No. 1.)

On January 4, 2018, Defendant moved to compel arbitration and stay proceedings

! Defendant’s name is improperly pleaded. Its correct name is “Morgan S&midyBarney
LLC.” (Mot. Compel at 1, ECF No. 28.)
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pending arbitration pursuant to its CARE (“Convenient Access to Resolutions fooyaagl)
Arbitration Agreemen(the “Agreement”) (ECF No. 7.) CARE was implemented pursuant to an
opt-out system between September and October 2Bit&t Qp. at 2, 4-5, ECF No. )3®uring
this period Defendant sent emails to all employees informing them “that the program was
mandatory unless they opted out and that their continued employment without opting out
constituted acceptance [@he Agreement; the Agreementvas available on Defendant’s
internalhuman resourcgsortal me@MS (Id. at 5) Plaintiff continued his employment and did
not opt out, and although “continued employment without opt-out constitute[d] as3kamiff
submitted certified statements that presented “an underlying dispute astbemlaintiff had
notice of thgA] greement.” [d. at 6) The Court denied the Motion to Compel on March 1, 2018
(ECF No. 14)finding “a genuine dispute of material fact as to whef{Réaintiff] was on notice
of the[A] greement to arbitrate such that there was a meeting of the minds and he coally mutu
assent to the terms of the CARE program,” which would make arbitration binding and
enforceabldFirstOp. at 7). After Defendant once again moved to compel arbitration (ECF No.
17), the Court granted the parties sixty days—beginning May 30, 2@l 8srduct limited
discovery on the question whetherPlaintiff hadnotice of theAgreemeni{ECF No. 23).

The discovery period closedndDefendanfiled a RenewedVotion to Compel
Arbitration and Stay Proceedings Pending Arbitration on September 5, 2018. (ECF Rlo. 28.)
Plaintiff opposed on September 17, 2018. (ECF No. 31.) As per the Court’s Order, no further

briefing was entertaineoh this matter(ECF No. 32.)T'he Motion is presently before the Court.

2 Plaintiff claims that Defendant’s Motion is really a Motion for Reconsideratialisiguise.
(Pl.’s Br. at 13+12.)But Defendant is simply following the Court’s Order to “file a renewed
motion to compel arbitration following the close of the sixty (60) day discoverydde(ECF
No. 23.)Of coursethe Court will not entertain relitigation ahy questionalready decideth
this case.



LEGAL STANDARD

Where there is a contract between the parties that provides for arbittiagignis “an
emphatic federal policy in favor of arbitral dispute resolutittPMG LLC v. Cocchi565 U.S.

18, 21 (2011) (per curiam) (quotitgjtsubishi Motors Corp. v. Soler Chrysler-Plymouth, Jnc.
473 U.S. 614, 631 (198Kjinternal quotation marks omittedyeeFederal Arbitration Act, 9
U.S.C. 8§ 2. “Any doubt concerning the scope of arbitrability should be resolved in favor of
arbitration.”Mitsubishi Motors Corp.473 U.S. at 626 (quotingoses H. Cone Mem’l Hosp. v.
Mercury Constr. Corp.460 U.S. 1, 24-25 (1983pee also Gray Holdco, Inc. v. Cassafig4

F.3d 444, 451 (3d Cir. 2011). When a party refuses to submit to arbitration pursuant to a valid
contract provision, the party seeking to arbitrate may petition the court for arcondeelling
arbitration 9 U.S.C. 8§ 4. For this presumption in favor of arbitration to apply, there must be a
valid contract or agreement to arbitréetween the partie3he Court must find tha(1) there is
an agreement to arbitrate and (2) the dispute at issue falls within the scogeagireement.”
Centurylndem. Co. v. Certain Underwriters at Lloyd’s, Longdb84 F.3d 513, 523 (3d Cir.
2009).Whether therés an agreement to arbitrate is determined by the cotdvact the

relevant stateAliments Krispy Kernels, Ine. Nichols Farms851 F.3d 283, 288—-89 (3d Cir.
2017) (citations omitted).

When deciding a motion to compel arbitratenmd where “the nemovant has come
forward with enough evidence in response to the motion to compel arbitration to place the
guestion [of arbitrability] in issuefourts erploy the standard for summary judgment pursuant
to Rule56(c) of theFederal Ruls of Civil ProcedureGuidotti v. Legal Helpers Debt Resolution,
L.L.C, 716 F.3d 764, 774 (3d Cir. 2013). Therefore, the Court nfiust determine whether

there is agenuine issue of material fact as to whether a valid arbitration agreement exists.



Jayasundera v. Macy's Logistics@ps., Dep’t of Human Re2015 WL 4623508, at *2 (D.N.J.
Aug. 3, 2015)see also Alimeni851 F.3d at 288—89.

DISCUSSION

There is exactly one question to be answérr@ whether Plaintifihad notice of the
Agreement If Plaintiff had notice, then his continued employment without opting out constituted
assento the Agreementand the Court shoultbmpel arbitration of his claim§-irst Op. at &

8.) If Plaintiff lacked notice, theheis not bound byhe Agreementand the Court may not
compel arbitration(ld.)

When the Court first addressed this question in March 2018, there was a genuine dispute
of material fact as to whethBtaintiff had noticeof the Agreement(ld.) But Plaintiff has failed
to put forthsufficientevidenceo maintain agenuine factual dispute; the record presented to the
Courtindicates that Plaintiff had notic&he parties do not dispute that the emaiswento
Plaintiff, in the sense that the email appeared in Plaintiff's inbox. Plavdgfrequired to review
all work email as a condition of his employme&tkmellDep. 31:12-15, ECF No. 28;2vas
working the day the email was seitt. 63:8—16), responded to other emails that ahy40:6—
60:1),and answered emails that weent both before and after the one in quesichh All of
these facts establish that Plaintiidnotice of the email.

Plaintiff claims that he never read the emaihimch the Agreemenwas sent, and does
not recall reviewing it.1fl. 40:9-41:10.He also statethathe could receive many, possibly
hundredspf emailsin asingleday. (d. 61:4-12.)But whether Plaintiff specifically recalls the
email in question is beside the point. The fact that the email appeared in Péaimibidik,
combined with the expectation that Plaintiff would read his email, is sufficient tatethat

Plaintiff had ndice of the Agreement.



Plaintiff also notes that themail was sent after normal working hodtsing the week
before Labor Day weekend,week where few employees were in the off{te 79:17-80:17).
The implication, it seems, is that Defendant coudtihave expected Plaintiff to read an email
sent at such a time. However, Plaintiffl read and respond to several emtiks day the email
in question is sent, and responded to emails sent both before and after the one in question
Defendant couldhereforeexpect that Plaintiff likewise saw the email containing the Agreement.
Because the record establishies indicia that Plaintiff had notice of the email, he
assented to the Agreement, and that Agreemamtom enforced by compelling arbitration.

CONCLUSION

For the reasons stated above, Defend&eisewedMotion to Compel Arbitratiorand

Stay Proceedings Pending Arbitratiorgraintel. An accompanying Order will follow.

Date: 10/15/18 /s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.




