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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MICHAEL BALICE,
Plaintiffs, : Civil Action No. 17-13601(FLW)

V.
OPINION
UNITED STATESOF AMERICA,
MICHAEL MACGILLIVRAY, KEVIN
MCNULTY, JEFFSESSIONSAND
VALERIE CATANZARO,

Defendants.

WOL FSON, United States District Judge:

Pendingbeforethe Courtaretwo separatenotionsto dismissfiled by i) defendantshe
United Statesof America(the “Government”)andIRS agentsMichael MacGillivray andValerie
Catanzarp and ii) defendant AttorneyGeneral Jeffrey Sessions(collectively, the “Moving
Defendants”) Pro sePlaintiff Michael Balice (“Balice” or “Plaintiff”) institutedthis suitagainst
the Moving Deferdants,aswell as Hon. Kevin McNulty, U.S.D.J. (togethewith the Moving
Defendants!Defendants”)! accusingthem of violating his constitutionakights in connection
with afederaltax collectionaction. In their motiors, the MovingDefendantsnaintainthat this
Court lacks subjectmatterjurisdiction basedon sovereignimmunity. In addition, they movéo
dismisson thebasisthat Plaintiff fails to statea claim. For the followingreasonsthe Moving

Defendan’ motions to dismissareGRANTED andPlainiff's Complaintis DISM|SSED.?

1
2

Forthereasondelow,the Courtsua spontéismisseslaimsagainstJudgeMcNulty.
This matterwas removedby Defendantsafter Plaintiff broughtthis suit in statecourt.
Plaintiff hasrequestedor remandIn thatregard Plaintiff argueghatthis Court does not have the
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff's § 1983relatedclaimsariseout of a pendingax actionagainstPlaintiff in the
United StatesDistrict Court for the District of New Jersey,in which the United States(the
“Government”)seekdo collectatax assessmerandsubjectPlaintiff to tax liens onreal property
ownedby Plaintiff. Thattaxactionis still pendingSeeUnited Statesy. Balice,etal., Civ. Action
No.: 14-3937.

In responséo that Tax Action, Plaintiff filed the instant ComplairtgainstDefendanton
Decemberl2, 2017jn the Superior Court dfliddlesexCountyNew Jersey Plaintiff allegesin
the Complainthat Defendantssiolated Plaintiff’'s unspecifiedrights under both théederaland
New Jerseyconstitutions.Compl., 1 3.Significantly, it appearshatPlaintiff is suing Defendants
in their official capaciy, asPlaintiff addressemdividual cefendantsn the Complaint undeheir
official titles; indeed, nowhere doeRlaintiff allege that Defendantsactedin their individual
capacity

While the Complaintassertsa host ofclaims under theU.S. Constitution | noteat the

outsetthat Plaintiff’'s theores of liability againstDefendantsare difficult to comprehed. First,

requisite subject matter jurisdiction to hear the alleged constitutional violationsby federal
defendants.Compl., { 6. Plaintiff’'s arguments wholly without merit. Pursuanto 28 U.S.C.8
1442(a)(1),

acivil action. . .thatis commencedn a StateCourtandthatis againstor directed
to [ the United Statesor any agencythereofor anyofficer . . . ofthe United States
or anyagencythereof,in anofficial or individualcapacityfor or relatingto anyact
under color okuchoffice . . .] mayberemovedby themto thedistrict courtof the
United Statedor thedistrictanddivisionembracingheplacewhereinit is pending.

28 U.S.C. 81442(a)(1)BecauseDefendantshere,arethe United Statesandits federalofficers,
theyarepermittedunder § 1442 (a)(1p removethis casefrom statecourt. ThusPlaintiff’'s motion
for remands deniedwithout further consideration.



Plaintiff allegesthat Defendantsviolated Plaintiffs’ constitutionalrights through imposingand
enforcemenbf a“direct tax or federaltaxation” of income. Id. at T 9. Plaintiff alsoallegesthat
Defendants- by attemptingto take “Plaintiff’'s constitutionallyprotectedprivate propertyand
family home under color afffice andcolor ofall” have @gagedn anillegal conspiracy.ld. at
10. Plaintiff assertsthat the enforcementof the Tax Action— which Plaintiff believesto be
unconstitutional— withouteview from the judiciary or trial by jury violated his right to due
process.ld. at{ 11.

Plaintiff also allegesthat Defendantsviolated Plaintiff's rights under theNew Jersey
Constitution. Plaintiff allegesthat“the namedDefendantsby fraudulentlymanufacturingclaims
for a direct unapportionedtax on income, under afalsely alleged (and constitutionally
unenforceable) authority of thefl&mendmento enforcethe paymenof adirectunapportioned,
disproportionatelymposed,tax of income upon thelaintiff . . . haveviolated the New Jersey
constitutionalrights of the Plaintiff . . . .” 1d. at § 7. However,Plaintiff doesnot specifywhich
rights under theNew JerseyConstitution are being violated. Plaintiff further allegesthat
Defendantsused computerfraud in order to facilitate the Tax Action. Id. at § 9. Moreover,
Plaintiff aversthat“by refusingto allow . . . production oévidenceat federaltrial of thePlaintiff
.. .all thenamedDefendantdave violded the New Jerseyconstitutionatights of thePlaintiff to
legaldueprocessandtrial by jury beforepropertyis takenin thenameof tax.” Id. at{ 11. In that
regard,Plaintiff allegesthat his right to “acquire,possessandprotect” and“defend” Hs private
propertyhavebeenviolated by the Tax Action. Id. Finally, Plaintiff allegesthat Defendants—
under color ofoffice and color of law— haveengagedn a conspiracyo violate the Plaintiff's

constitutionalrights under theNew JerseyConstitdion and “completethe conspiratoriakaking



under colorof law and color of office of the private propertyof the Plaintiff, in the nameof tax
only.” Id. at{ 14.

On Decemberl2, 2017 Defendantgemovel this casefrom statecourt pursuanto 28
U.S.C. 81442(a)(1)Thereafterthe Moving Defendantled the instant motions dismiss inter
alia, pursuantto FederalRule of Civil Procedure 12(b)(1basedon lack of subjectmatter
jurisdiction,arguingthattheyareentitledto sovereigrimmunity. Sincethe inception othiscase
Plaintiff hasfiled multiple motions? all of which are mootedbecausefor the reasons below,
Defendantsareentitledto immunity.

. LEGAL STANDARD

Pursuanto FederalRule ofCivil Procedure 12(b)(1), @efendahmay moveto dismissa
casefor lack of subjectmatterjurisdiction. SeefFed.R. Civ. P.12(b)(1). Becausesubjectmatter
jurisdictionis requiredfor adistrict courtto reachthemeritsof aclaim, “the court should consider
the 12(b)(1) challengefir st becausef it mustdismissthe complaintfor lack of subjectmatter
jurisdiction,all otherdefensesndobjections become mootBish@ v. Department of Homeland
Sec, No. 14-5244, 2018VL 2125782at* 2 (D.N.J.May 6, 2015).Unlike a Rulel2(b)(6)motion,
thereis no presumption afuth attachedo theallegationsn the complaintvhendeterminingthe
court’'ssubjectmatterjurisdiction.Seed.; seealsoMortenserv. First FederalSav. & Loarmss’n

549F. 2d 884, 8913d Cir. 1977).

3 In additionto movingfor remand Plaintiff alsofiled the following motionsandrequess:
Motion for MiscellaneoudRelief (ECF 10), Motionfor MiscellaneousRelief (ECF 12), Response
(ECF13), Motionfor Miscellaneousrelief(ECF 16), Motionto Strike (ECF20), Motionto Strike
(ECF21),Motionto Strike(ECF23), Respons@ECF24).Becausehe Court findshatDefendants
areentitledto immunity, all of Plaintiff’s filings arerenderedmoot.n re CorestatesTrust Fee
Litig., 837F. Supp. 104, 10%E.D. Pa.1993),aff'd, 39 F.3d 61(3d Cir. 1994]finding that once
the courtlackssubjectmatier jurisdiction,all other objectionbecomemoot).



A Rule 12(b)(1)motionto dismissis treatedaseithera“facial or factualchallengeto the
court’s subjectmatterjurisdiction.” Gould Electronics,Inc. v. United States 220F. 3d 169, 176
(3d Cir. 2000). A facial attack,suchasin this case,‘is anargumenthat considers &laim onits
faceandassertghatit is insufficientto invoke thesubjectmatterjurisdiction of the courbecause
.. .it does nopresent question ofederallaw . ..”. ConstitutionParty of Pennsylvania. Aichele
757 F. 3d 347, 3583d Cir. 2014). In thatregard the courtviews only theallegationsin the
pleadingsn thelight most favorabléo theplaintiff. U.S.exRel.Atkinsonv. PA. ShipbuildingCo.,
473F. 3d 506, 5093d Cir. 2007).

The Moving Defendans alsomoveto dismissunderFederalRule ofCivil Procedure Rule
12(b)(6). Rule 12(b)(6) providethata courtmaydismissaclaim“for failureto stateaclaim upon
whichrelief canbe granted.”Fed.R. Civ. P. 12(b)(6). Whenconsidering anotionto dismiss the
Courtacceptsvell-pleadedallegationscontainedn the Complainastrue,viewing theallegations
in thelight mostfavorableto the Plaintiff. Lethermanv. Tarrant CountyNarcoticsintelligence
and CoordinationUnit, 507 U.S. 163, 164 (1993).For a plaintiff to survive a Rule 12(b)(6)
motion, aplaintiff is obligatedto providefactualallegationghatare sufficientto raisearight to
relief above the speculatighatall of theallegationsn the complainaretrueandthatarefacially
plausible ortheir face.Bell Atl. Corp.v. Twombly 550U.S. 544, 1959 (2007).A complaintis
plausiblewhenthe plaintiff “pleadsfactual contentthat allows the courtto draw the reasonable
inferencethatthedefendants liable for the misconducalleged” Ashcroftv. Igbal, 556U.S.662,
678 (2009). A “sheerpossibility that the defendanthasactedunlawfully” will not satisfy the
plausibility requirementld. (quotingTwombly 550U.S.544at127). A complaintcannotsimple
statelegal conclusionsor recite elementsof a causeof actionsin orderto be sufficient. See

Twombly 550U.S. at 555.



Additionally, it is well recognizedhatthe pleadingtandardsequiredby pro seplaintiffs
in a complaintarelessstringentthanthe formal pleadings driéed by lawyers.Hainesv. Kerner,
404U.S.519, 596 (1972)Therefore,[c]ourts areto construecomplaintsso“as to do substantial
justice,” Fed.R. Civ. P. 8(f), keepingin mind that pro se complaintsin particular should be
construedliberally. Alstonv. Parker, 363 F. 3d 229, 234(3d Cir. 2004) (quotingDluhos v.
Strasberg 321F. 3d 365,3693d Cir. 2003)).

1. DISCUSSION

A. Sovereign | mmunity*

At the outsetwhile Plaintiff hasassertedrariousstateandfederalconstitutional violations,
he does natpecifythestateandfederalstatutesiponwhich hepredicatesis constitutionatlaims.
Typically, suchpleadings do ngtassRule 12(b)(6)muster;however, lecausdlaintiff is pro se
the Court construeBlaintiff ashavingassertectlaimsunder 42 U.S.C. § 19&hdNew Jersey
Civil RightsAct (“NJCRA”).

Beforethe Courtcan considerthe merits of Plaintiff' s claims, the MovingDefendants’
assertiorof sovereignmmunity mustfirst beaddressedSeeF.D.I.C.v. Meyer, 510U.S.471, 475
(1994)(“Sovereignimmunity is jurisdictionalin nature.). The Governmentandthe Individual
Defendantsarguethat they areimmunefrom suit, andthat none of theexceptiors to immunity
applies. In his lengthy responsédo the dismissalmotions, Plaintiff does not addresssovereign
immunity. Rather,Plaintiff cites inappositecaselaw addressinghis Court’s subjectmatter

jurisdictionin ageneralfashion. Plaintiff alsoinsiststhatthis Courtlacksthe authorityto decide

4 In this sectionof the Opinion, the Couwtill separatelyaddressvhether the Government

and the individual defendantd,e., MacGillivray, Catanzaroand Sessions(the “Individual
Defendants”) are entitled to sovereignimmunity. Then, Iwill discussjudicial immunity with
respecto theclaimsassertedgainstJudgeVicNulty.



the MovingDefendantsmotionsto dismiss. Simply put, Plaintiff's argument&renon-responsive
to the Moving Defendants’ position @overeignmmunity.

First, the Courtlackssubjectmatterjurisdiction overPlaintiff's § 1983claimsagainstthe
Governmentand official capacityclaims againstthe IndividualDefendants It is well-settled
“that theUnited Statesof Americamaynot besuedwithoutits consent.’United States/. Mitchell,
445U.S.535, 538 (1980%eeF.D.I.C, 510U.S.at475;seeUnited Statess. Dalm, 494U.S.596,
608 (1990).The consent “must be ‘unequivocakyxpressedin statutorytext, andcannotsimply
beimplied” Adelekev. United States 355 F.3d 144, 15@d Cir. 2004)(citingUnited Statesv.
Nordic Village, Inc., 503U.S. 30, 33 (1992)).“Absentawaiver, sovereignmmunity shields the
FederalGovernment . . . .F.D.I.C,, 510U.S.at 475; seeMierzwav. U.S, 282Fed.Appx. 973,
977 (3dCir. 2008). Additionally, sovereigrimmunity extendgo federalemployeesctingin their
official capacity. Webbv. Desan 250 Fed.Appx. 468, 47X3d Cir. 2007). Importantly, neither
the United Statesnorits agencies— andemployeesvho act on behalfof thoseagencies— have
waivedsovereignmmunity for constitutionaklaimsunder § 1983.United Statesv. Testan 424
U.S. 392, 400-02 (1976). Accordingly, Plaintiff's claims againstthe Governmentind the
Individual Defendantsin their official capacity,aredismissedwith prejudiceastheyareentitled
to sovereignmmunity.

Next, to the extentPlaintiff assertBivensclaimsagainstthe Individual Defendants, they
aresimilarly dismissedor lack of subjectmatterjurisdiction. “To stateaclaim under § 1983, a

plaintiff mustallegethe violation of aright securedby the Constitutionandlaws of the United

5 Plaintiff's NJCRAclaimsareanalyzedn tandenmwith his § 1983laims,becausé is well-

settledthat courts ‘tonstrug] the NJCRA in termsnearlyidentical to its federal government
counterpart:Section1983.” Chapmanv. New Jersey, No. 08-4130, 2009VL 2634888.at * 3
(D.N.J. Aug. 25, 2009).



Statesand must showthat the allegeddeprivationwas committedby a persoractingunder the
color oflaw.” Martin v. New Jersey No. 16-3449, 201%L 1025178 at *3 (D.N.J. Mar. 16,
2017) (quotingvelezv. FuentesNo. 15-6939, 2016VL 4107689at*5 (D.N.J.July 29, 2016)).
“The federalcorollaryto 8 1983is Bivensv. Six UnknowrFed. NarcoticsAgents 403U.S. 388,
397 (1971)which implies a causeof actionfor damagesagainstfederalagentswho allegedly
violatedthe Constitution.” McCruddenv. United StatesNo. 14-3532, 2016VL 1259965at *2
(D.N.J.Mar. 31, 2016). A properBivensactioncannot be brouglagainstfederalagenciespnly
federalagents.Id. Significantly, however,Bivensclaims can only be brought againstfederal
agentswho have- in their individual capacity- allegedlyviolatedthe Constitution.Bivens 403
U.S.at 397. In otherwords,Bivensactionsdo notpermitplaintiffs to sue defendantsho acted
in their official capacity

Here,asthis Courthasnotedsuprag Plaintiff is suing the Individual Defendanis their
official capacity,notin their individual capacity Indeed,Plaintiff’'s Complaint does not include
anyspecificallegationsonnectedo a defendann his orherindividualcapacity. The Complaint,
instead,only makesambiguousand broadallegationsagainst'namedDefendants’assertinghat
they collectively, and generally committedunconstitutionabcts Moreover,in his opposition,
Plaintiff makesnoreferenceo claimsbrought against the IndividuBlefendantsn theirindividual
capacity. As such,to the extentPlaintiff seeksto bring Biven claims againstthe Individual

Defendantstheyaredismissed.



Accordingly, the Governmenand the IndividualDefendantsare entitled to sovereign
immunity, and Plaintiff's claimsagainstthemaredismissedwith prejudice® | turn, next, to the
claimsassertecgainstludgeMcNulty.’

B. Judicial Immunity

It is well-establishedhatjudicial officersin theperformanceof their duties have absolute
immunity from suit. Mirelesv. Wacq 502U.S.9, 11 (1991). €deralandstatejudgesalike “will
not be deprived aimunity becauseheaction[they] tookwasin error,wasdonemaliciously,or
wasin excessof his authority . . . .”Stumpv. Sparkman435U.S. 349, 356 (1978)Bradleyv.
Fisher, 80U.S. 335, 347 (1871)(holdinthat“judgesof courts of superior ageneralurisdiction

arenot liable [in] civil actionsfor their judicial acts,evenwhensuchactsarein excessof their

6 Evenif Plaintiff had broughtBivensclaims against the Individual Defendanits their

individual capacity Plaintiff hasfailed to statesuchclaims. In orderto stateaclaim underBivens

a plaintiff mustallege: (1) a deprivatiorof a rightsecuredoy the Constitutionandlaws of the

United Statesand(2) thatthe deprivation of theght wascausedy a persoractingundercolor

of federallaw. SeeCouderv, Duffy, 446 F.3d 483, 49@3d Cir. 2006)(statingthat underSection
1983, ‘anindividual may bring suit for damagesgainstany personwho, actingunder color of
statdaw, deprivesanother individual odnyrights,privileges,orimmunitiessecuredy theUnited

StatesConstitutionor federallaw,” andthatBivensheldthata parallelright existsagainstfederal
officials). Here,Plaintiff's Complaintmakesbroad generahllegationsof wrongful conductaken
by Defendantsn the Tax Action. Plaintiff fails, however,to specifically aver any cognizable
constitutionaliolation that Defendantdiavecommittedin thatregard. In addition, Plaintiff fails

to setforth the wrongcommittedpersonallyby eachdefendansuchthat a deprivation ofights

occurred. Rather Plaintiff's Complaint containpreciselythetype of claimssubjectto dismissal
underlgbal andTwombly

7 The Court noteghat no counsehasenteredan appearancen behalfof JudgeMcNulty.

As such, | decide thpidicial immunity issuesua sponte See.e.g, McKnightv. Bryant, No. 09-

5128, 2009VL 3681908at *2 (D.N.J. Nov. 2, 2009) fgro se complaintallegedviolations of 8§
1983againstjudgeandthe coursua sponteonsideredvhetherthedoctrine ofudicialimmunity
applied);Wachtlerv. Cnty. of Herkimer, 35 F.3d 77, 822d Cir. 1994) (upholdinglistrict court's
sua spontelismissalof claim againsta judgeevenwhenthatjudgedid notso move - theplaintiff

wasgiven noticethat otherdefendantsvere movingfor dismissalandan opportunityto respond
to those motionstherewasno evidence of injuryn theallegationsagainstthe judgeandit was
clearthe judge would havieeenshieldedby judicial immunity).



jurisdiction. ..”). As such,judicial immunity cannot be overcontgy allegationsof badfaith or

malice. SeeMireles 502U.S.at 11; seealsoPiersonv. Ray, 386U.S.547, 554 (1967).Judicial

immunity servesan important purposen our democraticsociety and to the integrity of the

judiciary; assuch immunity “is notfor the protection obenefitof amaliciousor corrupt judge,
butfor thebenefitof the public, whoseterestit is thatthe judges should ta liberty to exercise
their functionswith indepenénceand without the &arof consequences.Pierson 386U.S. at

554 (quotingBradley, 80U.S.at 349 n. 16).

Thereare,however two instancesvherejudicial immunity doesnot apply. First, ajudge
is not immuneor actions althoughconsideregudicial in nature aretakenin thecompleteabsence
of all jurisdiction.SeeStump 435U.S.at 357-58. Second, judgearenotimmunefrom liability
for nonjudicialactions. SeeForresterv. White 484U.S.219, 228 (1988).

Here,Plaintiff takesissuewith various rulingsnadeby JudgeMcNulty in the Tax Action;
theserulings areindisputablyjudicial in nature. Additionally, Plaintiff has notallegedanyfacts
whatsoevesuggestinghat JudgeMcNulty engagedn conductthatwould deprive him ojudicial
immunity. In fact, Plaintiff does notirectanyspecificallegationsat JudgeMcNulty. Absentany
allegationsof wrongdoing outside of hjadicial capacity JudgeMcNulty simply actedwithin his
role asa federaldistrict judge,entitling him to judicial immunity. Accordingly,Plaintiff's claims

againstludgeMcNulty aredismissé with prejudice.

10



V. CONCLUSION

For the foregoingeasonsthe MovingDefendantsmotions to dismissfor lack of subject
matterjurisdictionareGRANT ED, andfurthermore Plaintiff's claimsagainstiudgeMcNulty are
dismissedasthe Judges entitledto judicial immunity. As such,all of Plaintiff's motionsfiled

aftertheremovalof this caseareDENIED asmoot.

Dated: August6, 2018 [s/ Fredal. Wolfson
Aadal. Wolfson

United State<District Judge
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