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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SCOTTE. TELLEP,
Plaintiff,
Civil Action No. 18-392BRM-TJB
V.

OXFORDHEALTH PLANS, etal.,
OPINION

Defendant.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis Defendant©xford HealthInsurancenc., Oxford HealthPlans(NJ),
Inc., Oxford Health Plans, LLC, Oxford Health Plans, and UnitedHealthCarelnsurance
Company’'s(“Defendants”)Motion to Dismiss pursuantto FederalRules of Civil Procealure
12(b)(6). (ECF No. 6.) Plaintiff ScottE. Tellep (“Plaintiff’) opposes the Motio(ECF No. 7).
Having reviewedthe submissionfiled in connectionwith the motion and havingdeclinedto
hearoral argumentursuanto FederalRule ofCivil Procedure 7@®), for reasonsetforth below
andfor goodcauseshown,Defendand’ Motion to Dismissis GRANTED.

l. BACKGROUND

For the purposes othis Motion, the Courtacceptsthe factual allegationsin the
Complaintastrue anddraws all inferencesn thelight most favorabldéo Plaintiffs. SeePhilips v.
Cty. of Allegheny515F. 3d 224, 228&3d Cir. 2008).Further,the Courtconsides any“document
integralto or explicitly relied uponin the complaint.In re Burlington Coat Factory Sec.Llitig.,

114 F.3d 1410, 142@d Cir. 1997)(citationomitted).
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Defendantsare insurersand administratos of healthbenefit plans.(Am. Compl.,Ex. A
(ECFNo. 1-1)at 2.) In themid-1990s Plaintiff wasdiagnosedvith aseizuredisorderandplaced
on a brandiame prescriptionmedicdion, Lamictal, for treatmentpurposes. I{. at 2-3.) In
October2011,Plaintiff, asel-employedworking owner purchased healthinsuranceplanfrom
Defendantdo receivehealthbenefits including coveragéor the costof his seizuremedication.
(Id.) While on Lamictal, Plaintiff’'s seizureswere well controlled. [d. at 3.) In July 2015,
DefendantsllegedlycontactedPlaintiff’'s physician,Dr. Mian, and advisedher the brandname
medicationwas no longercovered but insteadl.amotrigine,the genericequivalent ofLamictal
would be covered (Id.) Plaintiff claims DefendantsdemandedDr. Mian replace Plaintiff
brandname medicationwith the generic equivalent. Id.) According to Plaintiff, Dr. Mian
objectedwithout unsuccessndPlaintiff wasswitchedto thegenericequivalent (Id.)

On October 14, 2015Rlaintiff beganexperienang breakthrouglseizureswhile on the
genericequivalent (Id. at 4.) Once notified, Defendantsagreedto pay for the brandaame
medication (Id.) NonethelessPlaintiff continuedto experiencebreakthroughseizuresafter
switchingbackto the brandaamemedication (Id.) Plaintiff attributed theinitial changefrom the
brandnamemedicationto the genericequivalentasthe causeof the breakthroughkeizures(id.)
Accordingto Plaintiff, the seizureshaverestrictedhis ability to drive, operatehis businessand
participate in outdoor activities without supervision. I4.) Plaintiff claims he relied on
Defendantsto keep their contractualpromise made under the health insuranceplan and the
decisionto ceasecoverageof the brandaamemedicationconstituteda wrongfulterminationof
benefits.(Id. at4-5.)

Plaintiff now bringstwenty-five countsagainstDefendantsallegingthe denial of health

insurancebenefts constitutedi(1) breachof contract(CountsOnethroughThree; (2) violation



of the New JerseyConsumerFraud Act (“NJCFA”), N.J.S.A. 56:8-1et seq (Counts Four
throughTwelve) (3) violation of theUnfair Claim Settlemen®PracticeAct (“UCSPA”), N.J.S.A
17B:30-13.1(d) (Count¥hirteenthroughFifteen); (4) breachof fiduciary duty (CountsSixteen
through Eighteen);(5) violation of the New JerseyLaw Against Discrimination (“NJLAD”) ,
N.J.S.A. 8§ 10:5-1et seq (CountsNineteenthrough Twenty-One); (6) negligent hiring of
employees(Counts TwentyTwo to Twenty-Four); and (7) commonlaw negligence (Count
Twenty-Five). (Id. at 5-22.)

. LEGAL STANDARD

A. Rule 12(b)(6)

In decidinga motionto dismisspursuanto Rule 12(b)(6), adistrict courtis “requiredto
acceptastrue all factualallegationsn the complainanddraw all inferencesn thefactsalleged
in the light most favorableo the [plaintiff]l.” Phillips, 515 F.3dat 228 (3d Cir. 2008).“[A]
complaintattackedby a . . .motionto dismissdoesnot needdetailedfactual allegations.”Bell
Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff's “obligation to provide the
‘grounds’ of his ‘entitle[men{ to relief’ requiresmore than labels and conclusionsand a
formulaic recitation of the elementsof a causeof actionwill not do.” Id. (citing Papasanv.
Allain, 478 U.S. 265, 286 (1986)). A courtis “not boundto acceptastrue a legal conclusion
couchedas a factual allegation.” Papasan 478 U.S. at 286. Instead, assuming thedactual
allegationsn the complaintaretrue, those“[flactual allegationsmust be enougto raisearight
to relief above thespeculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausible orits face.” Ashcroftv. Igbal, 556

U.S. 662, 678 (2009jciting Twombly 550U.S. at 570. “A claim hasfacial plausibility when



the pleadedactualcontentallowsthecourtto draw thereasonablénferencethatthe defendants
liable for misconductalleged.” Id. This “plausibility standard”requiresthe complaintallege
“more than a sheerpossibility that a defendanhasactedunlawfully,” but it “is not akin to a
‘probability requirement.””Id. (citing Twombly 550U.S. at 556). “Detailed factualallegations”

are not required, butmore thanan unadorned, theefendanharmedme accusation’”’must be
pled;it must includéfactual enhancementsindnot just conclusorgtatement®r arecitationof
theelementsf acauseof action.ld. (citing Twombly 550U.S.at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontex-
specifictask that requires thaeviewing courtto draw on its judicial experienceand common
sense.ld. at 679.“[W]here thewell-pleadedactsdo notpermitthe courtto infer morethanthe
mere possibility of misconduct, the complaint haleged—but it hasnot ‘show[n]'—that the
pleadeiis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).
I11.  DECISION

In moving to dismiss Plaintiff's First Amended Complaint, Defendantsargue all
Plaintiff's claimsarepreemptedy ERISA. (ECF No. 6 at 1.) Accordingly, “the existenceof the
federalclaim would provide théasisfor federalquestionjurisdiction. . . [and]requiredismissal
basedon completepreemption.”ld. at 446. Therfore, the Courtaddressegachof Plaintiff's
statelaw claimsin turn.

A. ERISA Preemption

DefendantsarguePlaintiff's statelaw claimsare completelypreemptedy ERISA. (ECF
No. 6 at 6.) Specifically, Defendantsallege“claims basedon theprocessingf benefitsunderan

employeebenefitplan—evenif styledin a complaintasarising understatelaw—are deemedo

‘relate to’ that benefit plan, and thereforefall underERISA’s preemptionclause.”(Id. at 8.)



Plaintiff contend€ERISA does not preempt théaselaw claims.(ECF No. 7 at 9.) Specifically,
Plaintiff arguesan insuranceplan for a selfemployedworker is not an ERISA plan, and

thereforenot subjectto preemption. Ifl. at 10.) Further,to theextentthe healthinsuranceplanis

consideredhn ERISA-governedplan, Plaintiff assertdefendantsnadea medicaldetermination
for treatmentpurposes, natneligibility determinationandthereforethe statelaw claimsarenot

preemptedy ERISA. (Id. at11-13.)

“ERISA is a comprehensivstatuteenactedto promote thenterestsof employeesand
their beneficiariesn employeebenefit plansandto protectcontractuallydefinedbenefits.”In re
UnisysCorp. RetireeMed. Benefits‘ERISA” Litig., 58 F.3d 869, 9043d Cir. 1995). Under the
complete preemption doctrinefederal courts recognized“that Congressmay so completely
preempt a particular area that any civil complaint raising this select group of claims is
necessarilyfederal in character.”PascackValley Hosp., Inc. v. Local 464AUFCW Welfare
Reimbursemerflan, 388 F.3d 393, 40(Bd Cir. 2004) (quotingMetro. Life Ins. Co.v. Taylor,
481 U.S. 58 (1987)).“Once an areaof statelaw hasbeencompletelypreempted,any claim
purportedlybasedon thatpre-emptedstatelaw is consideredfrom its inception, aederalclaim,
andthereforearisesunderfederallaw.” Caterpillar Inc. v. Williams, 482U.S. 386, 393 (1987);
see also Ben. Nat'l Bank v. Anderson 539 U.S. 1, 8 (2003]*“When the federal statute
completelypre-emptsthe statelaw causeof action,a claimwhich comeswithin the scope ofhat
causeof action,evenif pleadedn termsof statelaw, is in reality basedonfederallaw.”).

Notably, the Supreme CountasrecognizedSection502(a) of ERISA as “one of those
provisions with such ‘extraordinary pre-emptive power’ that it convertsan ordinary state

commonlaw complaintinto onestatingafederalclaim.” Pascackvalley Hosp.,Inc., 388 F.3cat



399-400 (quotingAetnaHealth Inc. v. Davilla, 542U.S. 200, 211 (2004)). Indeed, the Supreme

Courtarticulated:
[1]f anindividual brings suit complaining of @enial of coverage
for medicalcare,wherethe individualis entitledto suchcoverage
only becausef thetermsof an ERISA-regulatedemployeebenefit
plan, and where no legal duty (stateor federal) independent of
ERISA or the plantermsis violated,thenthe suitfalls ‘within the
scope of ERISA [Section]502(a)(1)(B).. . . In otherwords,if an
individual, at some pointin time, could have brought hislaim
underERISA [Section] 502(a)(1)(B),and wherethereis no other
independentegal duty thatis implicatedby a defendant’sctions,
thenthe individual’'scauseof actionis completelypre-emptedby
ERISA [Section]502(a)(1)(B).

Davilla, 542U.S.at 210.

Relying on the Suprem€ourt’s holding, theThird Circuit established two-prongtest
for detemining whethera statelaw claim is completelypreemptedy ERISA. PascackValley
Hosp.,Inc., 388 F.3dat 400.Specifically,a statelaw claim is completelypreemptedvhen (1) a
plaintiff could have brought thelaim within the scope ofSection502(a);and (2) “no other
independenkegal dutyis implicatedby a defendant’s actionsld.

Section502(a),ERISA’s civil enforcementemedy,allows a “participantor beneficiary”
to bring acivil action“to recoverbenefitsdueto him under théermsof his plan,to enforcehis
rightsunder theermsof the plan, oto clarify hisrightsto future benefits under theermsof the
plan.” Pascackvalley Hosp.Inc., 388 F.3cat 400 (quaing 29 U.S.C. §1132(a)(1)(B))seealso
Pilot Life Ins. Co.v. Dedeaux481U.S. 41, 53 (1987)firestoneTire & Rubber Cowv. Bruch,

489 U.S. 101, 108 (1989)In determiningwhethera claim falls within the scope ofSection

! ERISA definesa “participant” as“any employeeor formeremployeeof anemployer. . .whois
or may becomeeligible to receivea benefit of any type from an employeebenefit plan.” 29
U.S.C. 8 1002(7)ERISA definesa “beneficiary” as“a persondesignatd by a participant,or by
the termsof an employeebenefit planwho is or may becomeentitledto a benefit thereunder.”
29 U.S.C. § 1002(8).



502(a) of ERISA, “the court musexaminethe complaints,the statuteon which the claims are
basedandthe variougplan documents.Davila, 542U.S. at 211.Significantly, to fall within the
scope ofSection502(a), theThird Circuit explained:

Regardles®f thelanguageused, theultimate distinctionto make

for purposes ofcomplete preemptionis whether the claim

challengesthe administrationof or eligibility for benefits,which

falls within the scope of[Section] 502(a) andis completely

preempted, or the qualityof the medical treatmentperformed,

which maybe the subject of stateaction.
Pryzbowskiv. U.S. Healthcare,Inc., 245 F.3d 266, 2783d Cir. 2001) (quotingPegramv.
Herdrich, 530U.S. 211, 228(2000)).In other words, th&hird Circuit's completepreemption
analysisdistinguishesbetween*eligibility decisions which turn on the plan’s coverage of a
particularcondition ormedicalprocedurdor its treatment,”and “treatmentdecisiors, which are
choicesin diagnosingandtreatinga patient’scondition.” DiFelice v. AetnaU.S. Healthcarg346
F. 3d 442, 44713d Cir. 2003) (quotingPrybowskj 245 F.3dat 273).Accordingly, a claim based
on anadministrator’'seligibility decisionis preemptedy ERISA, but aclaim basedsolelyon a
medicaltreatmentecisionis notpreemptedy ERISA.Id. at 448.

Notwithstandingthis distinction the Third Circuit recognizedcertainclaims might rise
from decisionsbasedon thedistinction betweeneligibility and treatment.In thosecases,the
court“must scrutinizethe complaintor ‘artful pleading,’andthenreferto [S]lection502(a)itself
anddeterminewhether theactualallegedwrongdoing underlying theauseof actioncould have
formedthebasisof a suit undethatsection.”ld.

Oncedetermned whether aplaintiff's claim falls within the scope oSection502(a), a
statelaw claim is completelypreemptedy ERISAif no other independetggal duty exists.See

N.J. Carpentersv. TishmanConstr. Corp. 760 F.3d 297, 3083d Cir. 2014) (“Becausethe

[Pascack testis conjunctive, astatelaw causeof actionis completelypreemptednly if both of



its prongsare satisfied.”). A court finds“a legal duty is ‘independent’if it is not basedon an
obligationunderan ERISA plan, orif it ‘would existwhetheror notan ERISA planexisted.” Id.
(citationomitted) Accordingly,“if thestatelaw claimis not‘derivedfrom, or conditioned upon’
thetermsof an ERISA plan,and‘[n]Jobody needso interpretthe planto determinewhetherthat
duty exists,’ thenthe dutyis independent.’ld. (QuotingGardnerv. Heartland IndusPartners,
LP, 715 F.3d 609, 61¢6th Cir. 2013)).

Here, Plaintiff’'s health insuranceplan is an ERISA plan, and thereforethe state law
claims are subjectto preemption. Thestatutory language ofan ERISA-governedemployee
benefit plan includeshealth insurance plans providingnedical, surgical, or hospitalcare or
benefits,or benefitsin the eventof sicknessaccident,disability, deathor unemployment.” 29
U.S.C. 8§ 1002.Indeed, Plaintiff concedeshe purchasedhis health insuranceplan from
Defendantsto receive medical benefitsand coveragefor the costsof his seizuremedication.
(ECFNo. 1-1at2-3.)

Moreover,to the extentPlaintiff arguessel-employedworkersare not part of an ERISA
plan,asa working owner of his businedlaintiff qualifies as a “participant” as definedunder
ERISA. See RaymonB. YatesM.D., P.C.Profit SharingPlanv. Hendon 541U.S.1, 16 (2004)
(“Congress intended workingwnersto qualify as plan participants.”).The Supreme Courin
Yatesexplained,“[p]lans that cover only soleownersor partnersand their spouses . . falls
outside of Title I's domain, while plans that cover working owners and their nonowner
employeesfall entirely within ERISA’s compass.”541 U.S. at 21 (emphasisin original).
Plaintiff claimshe purchasedhehealthinsuranceplanasaseltemployedindividual (ECFNo 1-
1 at 3), but does notlaim to be the onlymemberof his businessindeed,the plan Plaintiff

purchasedwvas a Small Group Health Benefits Plan. (Oxford Health Benefit Plan, Ex. B (ECF



No. 6-5) at 1); seealsoIn re Burlington Coat FactorySec.Litig., 114 F.3dat 1426 (finding a
court may considerany “documentintegralto or explicitly relied uponin the complaintj. The
policy definesa Health BenefitsPlanas“any hospitalandmedicalexpensensurance policy . . .
to a Small Employer group.” (d. at 9.). The policy definesa Small Employer group as a
“businessthat employedan averageof at leastone but nommore than 50 eligible Employees,”
whereas'‘partners, proprietorsand independent contractoese not employees.”|d. at 8, 12.).
Therefore areview of the pleadingsindicatesPlaintiff was a working owner with non-owner
employeesand thereforethe healthinsuranceplan he purchasedalls entirely within ERISA’s
compassSeelevinv. United Healthcare Corp.402 F.3d 156, 16@d Cir. 2005) (notindTi]t is
impossibleto determinethe merits of an[ijnsureds’claim without delvinginto the provisions of
their ERISA-governedplan,” before finding theplaintiff's statelaw claims were completely
preemptedy ERISA).

Furthermore,Plaintiff does not challengewhether any other independeniegal duty
exists.Rather,Plaintiff's statelaw claimsarebasedsolely on Defendants*contractualpromises
made under thehealth insurance policyand [for Defendants]to abide by their duties and
obligations undethat policy.” (ECF No. 1-1 at 4.) Accordingly, the only remainingissueis
whetherPlaintiff's claimscouldhavebeenbrought undeERISA. Specifically,if Plaintiff's state
law claims challenge the administration of or eligibility for benefits or are otherwise
“encompassedvithin the relief available under[S]ection 502(a),” then the claims could have
beenbrought undeERISA, andarethereforecompletelypreemptedDeFelice 346F. 3d at 448.

1. NegligenceClaim

Plaintiff alleges Defendants“contacted Dr. Mian and advised that they would not

continueto pay for the Lamictal prescriptionand demandedhat Dr. Mian put [P]laintiff on



genericmedication.”(ECFNo. 1-1at 3.) Therefore Plaintiff arguedDefendantSwere negligent
in their decision to deny coverage of[P]laintiff's necessarymedication.” [d. at 21-22.)
Specifically, Plaintiff contends hisstate law claims are not preemptedby ERISA because
Defendantsmade a medical determination,“impact[ing] the quality of care that he was
provided.”(ECFNo. 7 at 11.) HoweverreadingbehindPlaintiff's “artful pleading,”Defendants’
decisionto pay for the generic equivalent,ratherthan the brandaame medication,is not an
engagemenin medicaltreatmentSeePryzbowkj 245 F.3dat 274 (“[A] federalcourtmaylook
beyond thdace of the complainto determinewhethera plaintiff hasartfully pleadedhis suitso
asto couchafederalclaim in termsof statelaw[.]” (quotationomitted)); DeFelice 346 F.3dat
449 (findingthat, although theplaintiff allegedan insuer negligentlyinterferedwith medical
careby denyingcoveragdor a specifictreatmentthe statelaw claimswere preemptedecause
no allegationwasmadeof actualmedicalcareprovidedby the insure). Rather,Defendantstole
was limited to the admiristration of benefits,not as a provider ainedicalcare,andtherefore
could notengagen medicaltreatmentSee CardioNet,Inc. v. CignaHealth Corp, 751 F.3d 165,
177 (3d Cir. 2014) (“ERISA preemptsclaims regardingcoverage or denial dbenefits‘even
when the claim is couchedin terms of commonlaw nejligence and breach of contract.”
(quoting Pryzbowski 245 F.3dat 278). Rather the actualallegedwrongdoing underlying the
state law claims was a denial of benefits made underPlaintiff's ERISA-governed health
insuranceplan

Moreover, Plaintiff's relianceon Dukesv. U.S. Healthcare]nc. is misplaced.57 F.3d
350 (3d Cir. 1995).In Dukes the Third Circuit found theplaintiff's statelaw claimswere not
preemptedy ERISA becauséhe claims involved the‘the low quality of themedicaltreatment

thatwasactuallyreceived,” not dailure to providemedicalbenefits.ld. at 357.The court found

10



the insurancadministratois policy to dischargenewbornswithin 24-hoursafter deliverywasa
medicaldeterminationandthereforenot preemptedy ERISA. Id. at 358.However,in this case,
Defendantsdecisionwasnotbasedon diagnosis oireatmentput oneligibility, “which turns on
the plan’scoverageof aparticularcondition ormedicalprocedirefor its treatments.’Pryzbowkj
245 F.3dat 273 (quotatioromitted) seealso Lone StaODB/GYNAssocsy. AetnaHeathInc.,
579 F.3d 525, 530-3@th Cir. 2009) (findingstatelaw claimsare completelypreemptedvhen
“any determinatiorof benefits under thiermsof aplan—i.e., whatis ‘medically necessarybr a
‘CoveredService’. . .fall[s] within ERISA”). Defendantglid notterminatetreatmentputrather
denied coverageof the brandiame medication while approving coverageof the generic
equivalen. Indeed,“a claim alleging that an [insurancecompany]declinedto approvecertain
requestednedicalservicesor treatmenton the groundhat theywere not coveredunder theplan
would manifestlybe oneregardingthe progradministratiorof benefits” Pryzbowkj 245 F.3dat
273.Therefore pecauséDefendantsdecisionwasbasedsolely on theadministrationof benefits,
Plaintiff' s negligenceclaim could havebeenbrought underSecton 502(a),and thereforeis
completelypreemptedy ERISA. SeeDavila, 542U.S.at 211 (“Upon thalenialof benefits,[the
plaintiff] could havepaidfor the treatmenthemselvesandthensoughtreimbursementhough a
[Section] 502(a)(1)(B)action, or sought areliminary injunction.”). Accordingly, Defendants’
Motion to DismissCountTwenty-Five for commonlaw negligences GRANTED.

2. Breachof ContractClaim

With respectto the breach of contract claims, Plaintiff's claims stem solely from
Defendantsallegedfailure to providebenefitpaymentdor Plaintiff's seizuremedicdion. ECF
No. 1-1 at 5-7.) The only contractat issueis the ERISA-governedhealthinsuranceplan and

Section502(a) provides aemedyfor a claim allegingwrongful denial of benefits See Lazorko
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v.Pa.Hosp, 237 F.3d 242, 25@d Cir. 2000)(“One exanple of completepreemptions aclaim
for denial of benefitsunderan ERISA plan.”) Indeed,Plaintiff could have brought suit under
Section502(a)“to recoverbenefitsdueto him under theermsof his plan,to enforcehis rights
under theermsof the pan, or to clarify hisrightsto future benefitsunder theermsof the plan.”
29 U.S.C. 81132(a)(1)(B).Becausethe state law claim is basedon the administrationof
benefits,Plaintiff's breachof contractclaimsare completelypreemptedoy ERISA. SeeTaylor,
481 U.S. at 66 (finding theplaintiff's statelaw breachof contractclaim fell within the scope of
Section502(a),andthereforepreemptedy ERISA); Panev. RCACorp, 868 F.2d 6313d Cir.
1989) (holdingoreachof contractclaimsarepreemptedy ERISA); Larzikv. Local 464AUFCW
Union Welfare Serv. Benefit Fund No. 12-5831, 2013NL 1987214,at *5 (D.N.J. May 13,
2013) (dismissing breach of contract claim becauseit was preemptedby ERISA); Elite
Orthopedic & Sports Med?Av. Aetnalns. Co, No. 14-6175, 2013WL 5770474 at*3 (D.N.J.
Sept.30, 2015)finding the“breachof contractclaimsobviously lookfor recoveryof insurance
benefitsunder the insuredsiealthplan,andso theyfall within the scopeof [Section]502(a)”).
Accordingly, Deferdants’ Motionto DismissCountsOnethroughThreefor commonlaw breach
of contractis GRANTED.

3. Breachof FiduciaryDuty Claims

With respecto the breachof fiduciary dutyclaim, Plaintiff allegesDefendants“conduct
constitutesa breachof fiduciary duty ofloyalty and a dutyto exercisereasonablakill andcare
in the handlingof [P]laintiff’'s healthinsuranceclaims and benefits.” (ECF No. 1-1 at 15-16.)
However,“a statecauseof actionthat providesan alternativeremedyto those providedy the
ERISA civil enforcemenmechanisnconflicts with Congressclearintentto makethe ERISA

mechanismexclusive.” Davila, 542 U.S. at 214 n.4. IndeedPlaintiff could have brought his

12



breachof fiduciary duty claim under Section 502(a)(3) of ERISA. SeeBixler v. Cent. Pa.
TeamsterdHealth & Welfare Fund 12 F.3d 1292, 1293-9@d Cir. 1993) (finding a “direct
action for breachof fiduciary duty existsin the ‘other appropriate equitabtelief’ clauseof
ERISA [Section] 502(a)(3)(B)”). Therefore, becausea claim alleging failure to handle an
ERISA-governedplan supplements the scope dlief providedby Section 502(a),Plaintiff's

breachof fiduciary duty claim is completelypreemptecdby ERISA. Davila, 542 U.S. at 209.
(“[Alny statelaw causeof action that duplicates, supplements, or supplants BRISA civil

enforcementremedyconflicts with the clear congressionalntent to make the ERISA remedy
exclusiveand is thereforepreempted.”). Accordingly, Defendants’Motion to Dismiss Counts
SixteenthroughEighteenfor commonlaw breachof fiduciary dutyis GRANTED.

4. New JerseyConsumefFraudAct Claims

Plaintiff allegesDefendantsrefusalto payfor the brandaamemedicationand decision
to deny coverageconstituteda violation of the NJCFA (ECF No. 1-1 at 7-13.) However,state
law claims alleging fraud based on the agreementof an employee benefit plan are also
preemptedby ERISA. SeeMenkesv. PrudentialIns. Co. of Am, 762 F.3d 285, 294(3d Cir.
2014); Grimesv. PrudentialFin., Inc., No. 09-419, 2010VNL 2667424 at *18 (D.N.J. June29,
2010) (finding theplaintiff’'s NJCFA claim was preemptedoy ERISA becausehe “consumer
fraud claim [was] premisedon theallegedwrongful denial of benefitsunder thePlan, [made]
referenceo the Plan,and would requirereferenceto the Planto calculaterecoveryif [p]laintiff
provedsuccessful”);D’Alessandrov. Hartford Life & Accidentins. Co, No. 09-115, 2009/VL
1228452,at *3 (D.N.J. May 1, 2009) (finding theplaintiff's NJCFA claim was preemptedby
ERISA becauséthe claim relate[d]to the employeebenefitplan sinceit require[d]referenceo

the policy . . . [and] wouldequireinterpretationof the policy”); Thomasv. Aetnalnc., No. 98-
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2552, 1999NVL 14253664t *9 (D.N.J.June 8, 1991('Becausethetermsof thePlanarecritical
to the resolution ofhe fraudulent inducemeniaim, the plaintiff's causeof actionis sufficiently
‘related to’ an ERISA plan to fall within the purview of ERISA’s preemptionclause.”)
Accordingly, Defendants’Motion to Dismiss Counts Four througiwelve for violation of the
NJCFAis GRANTED.

5. Unfair Claim SettlemenPracticeAct Claims

Further, Plaintiff alleges Defendants’refusal to pay for the brand-namemedication
without conducting a reasonabiesestigationis aviolation of theUCSPA (ECF No. 1-1at 13-
16.) However,similar to the otherstatelaw claims, Plaintiff's UCSPAclaim is brought onlyto
rectify the denial of benefitsof an ERISA-governed planBecausehis causeof actionseeksto
remedyadenialof benefits,Plaintiff could have brought thgaim underSection502(a),andit is
thereforepreemptedy ERISA. SeeRochev. Aetna,Inc., 167 F. Supp.3d 700 (D.N.J. Mar. 1,
2016) (dismissing all state law claims “they are merely different theories by which [the
plaintiffs] seekrecoveryfor the sameconduct”). Accordingly, Defendants’Motion to Dismiss
CountsThirteenthroughFifteenfor violation of the UCSPAiIs GRANTED.

6. New Jerseyaw AgainstDiscriminationClaims

DefendantsarguePlaintiffs NJLAD claim is preemptedy ERISA and,if NJLAD is not
preemptedthen Plaintiff failed to statea claim for relief. (ECF No. 6 at 14.) Plaintiff alleges
Defendantgliscriminatedagainsthim for his seizuredisorderin violation of theNew JerseyLaw
Against Discrimination. (ECF No. 1-1 at 17-19.) The NJLAD, however,does not applyto
insurance planstatingin relevantpart:

Nothingin thisact. . .shall be construed . .to interferewith the
operation of théermsor conditionsandadministrationof anybona

fide retirement, persion, employeebenefit or insuranceplan or
program.

14



Venezianoy. Long IslandPipe Fabrication & Supply Corp.238F. Supp. 2d 683, 69(D.N.J.
2002)(citing N.J.S.A. § 10:5-2.1seealso Yourmarv. People’sSec.Life Ins. Co, 992F. Supp.
696, 703-04D.N.J. 1998) (finding“no indicationfrom the New Jerseystatelegislatureor state
supreme courtfor NJLAD to apply againsbonafide insurance plans)herefore Plaintiff does
not have alaim for relief pursuanto the NJLAD. Accordingly, DefendantsMotion to Dismiss
CountsNineteenthroughTwenty-Onefor violation of NJLAD is GRANTED.

7. NegligentHiring and SupervisiorClaims

Defendantsargue Plaintiff failed to state a claim for relief for negligent hiring and
supervision.(ECF No. 6 at 15.) Plainiff allegesDefendantswere negligentwhen hiring the
employeeswho provided Plaintiff with services.(ECF No. 1-1 at 20-21.) UnderNew Jersey
commonlaw, to establisha claim of negligenthiring, aplaintiff mustestablish:

(1) the employerknew orhad reasonto know of theemployee’s
particularincompetenceynfitness, or dangeroastributes,

(2) therisk of harmto otherscreatedby thesequalitiescould have
beenreasonablyoreseerby theemployer,and

(3) the employee’sdangerouscharacteristicor unfithnessand the
employer’'snegligencaevastheproximatecauseof the injury.”

Raabv. City of OceanCity, No. 11-6818, 201AVL 3894061,at *13 (D.N.J. Aug. 8, 2014)
(citing Silvestrev. Bell Atl. Corp, 973 F. Supp. 475, 486D.N.J. 1997). Plaintiff merely
advances conclusorystatementallegingDefendantsegligentlyhired their employeeswithout
any further support orfactual evidence.Without “more than ‘an unadorned, the defendant-
harmedme accusation,”Plaintiff's allegationfails to show hisentitlementto relief. Igbal, 556
U.S.at 678.Accordingly, DefendantsMotion to DismissCountsTwenty-Two throughTwenty

Fourfor negligenthiring andsupervisioris GRANTED.
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V.  CONCLUSION
For the reasonsetforth above,Defendants’Motion to Dismiss(ECF No. 6) Plaintiff's

Complaintis GRANTED. An appropriaterderwill follow.

Date: SeptembeR5, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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