ZHUANG v. EMD PERFORMANCE MATERIALS CORP. Doc. 24

NOT FOR PUBLICATION
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EMD PERFORMANCEMATERIALS
CORP,
OPINION
Defendant.

MARTINOTTI , DISTRICT JUDGE

Before this Courtis: (1) DefendantEMD PerformanceMaterial Corp.’s (“EMD PM”)
Motion to DismissHong Zhuang's(*Zhuang”) AmendedComplaint(ECF No. 13); Zhuang’s
Motion for Preliminary Injunction (ECF No. 15); and Zhuang’'s Motionto Strike EMD PM’s
“untimely opposition”to her Motion for Preliminary Injunction (ECF No. 18). All motionsare
opposed(ECF Nos. 14, 17, 20.) Havingeviewedthe submissiongled in connectiorwith the
motionsandhavingdeclinedo holdoralargumenpursuanto FeceralRuleCivil Procedure 7®),
for the reasonsetforth herein,andfor goodcauseshown, Zhuang’s Motioto Strikeis DENIED.
EMD PM’s Motion to Dismissis DENIED in part andGRANTED in part. Zhuang’s Motion

for aPreliminarylnjunctionis DENIED.
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BACKGROUND 1

A. Factual Background

Zhuangwasemployedby EMD PM for seventeeryears,promotedrom chemistto senior
chemistandfinally to productsafetycoordinatorandterminatedon April 3, 2017. (Supplement
to Compl. ECFNo. 11)at 1-2.) Sheaallegesthat EMD PM terminatecheremploymentasedon
her: (1) age(57); (2) race(Asian);and(3) associatiorwith her husbanavhois disabled (Id.) She
furtherclaimsEMD PM: (1) interferedwith herright to takefamily medicalleaveandterminated
herfor complainingof their allegedFamily Medical LeaveAct (“FMLA”) interferenceand(2)
EMD PM “intentionallymace afalsedefamatiorrumoragains{her]anddamagedher] reputation
and[her] career.”(ld.)

Specifically,Zhuang contends sh&vasthe onlyAsianonherteam” (Id. at 2.) On April
2016, shallegedlyinformedhermanagethather “husbandvascritically ill with stage4 cancer”
and that she “wouldneedtime to carefor [her] husbandand askedfor the consideration of
arrangingteamactivitiesin New Jerseyfacility whenpossible sothat[she] couldassisthusband
in evenings.” [d.) SheclaimsaftersheadvisedEMD PM of herhusband’situation,“all meetings
(manyrequiredovernightstays)wereall heldin Philadelphiaoffice, and[she]experiencedhostile
discriminatorytreatmentgrom [her] managemenin severaways.” (Id.)

Zhuang's AmendedComplaint consists of 22 pages, 10nfich consistof anincoherent
and disorganizedietails of allegeddiscriminations.(Id. at 2-12.) The Court hasconsideredall

eventsbutwill only articulatethoseit cancomprehend.

! The factssetforth in this Opinion aretakenfrom the AmendedComplaint(ECF No. 11), the
parties’briefsandrelatedfilings.



1. Discrimination

Zhuang alleges that in late February 2017, her manager“appendeda section of
non-existentnegative performancsommentsandanemploymentwarningto [her] alreadydone
2016 PerformanceManagementorm and forwarded online for ‘employee acknowledgment’
without informing[her] of the addition.” [d. at 3.) On April 3, 2017, Zhuanwasaskedo attend
a meetingconcerning hePerformancdmprovementPlan (“PIP”). (Id. at 5.) The PIP allegedly
statedZhuangwas“failing to meetperformanceequirements’andthat “failure to demonstrate
immediate,significant, and sustainedmprovementmay cut the PIP period shortand resultin
correctiveaction— upto and including termination.” [d.) Zhuangwas terminatedduring the
meeting.(ld. at6.)

Zhuang contendshewasdiscriminatedagainst'‘due to associatiomwith adisabledperson
basedon assumption ofear that [she] was unableto put all [she] could into [her] job. The
discrimination against[her] race and age played major roles in theseas well.” (Id.) This
discriminationallegedly“happenedn threeforms.” (Id.) First, after notifying EMD PM of her
husband’s conditionher work load increasedand shewas working what was consideredwo
full-time jobs. (d.) Sheallegesthat her team consisted ofix members,but “only Stephanie
Brockenbroughwho is Black, and[her], an Asian, wererequiredto write weekly work reports.
Othermembersall white, werenotrequiredto write weeklyreports.” (d. at8.) SecondZhuang
allegesshe“experiencedostilediscriminatorytreatment$rom [| managemenvhen[she]needed
time off or neededeveninghoursassistingher] sick husband.” Id.) For example,shestatesin
June 2016, shandherwork partnercarpooledo Philadelphidor ateammeeting.(ld.) After the

meeting,both ofthemdeclinedto remainat the socialdinnerbecausehehada “sick husbandat



home”andherco-workerhadpersonal businesdd() Shewasallegedlycriticizedfor notstaying,
but herco-worker,who waswhite, did notreceiveanycriticism. (Id.) Zhuangalleges:

Becauseof 17 yearsof service,[she] wasentitled 27 daysof paid

time off peryear.Dueto all thedifficulties andresistanceshe]met

with wheneverrequestingtime off, [she] hadto cancel/postpone

time off plans[She]wasonly ableto take20 ofthe27 daysin 2016

with [her] husbandeingill most of theime. Theremaining7 days

wereforfeited.
(Id. at10.) Third, shalleges “Whena youngwvhite newemployeecould notperformthe jobafter
his plannedrainingby otherst wasusedasa performancesuefor [her] termination.”(Id.)

Zhuang’'sAmendedComplaintfails to allege whetheror not shefiled any chargesof

discrimination with the EEOC. However, attaché to the amendedcomplaintwas an “Intake
Questionnairefiled with the EEOC on SeptembeR2, 2017.(ECF No. 11-2.) On October27,
2017, theEEOCsentEMD PM a“Notice of Chargeof Discrimination,” notifying EMD PM that
no actionwasrequiredof EMD PM andthat“[a] perfectecchargewill be providedo [EMD PM]
onceit hasbeerreceived.(ECFNo. 13-3.)OnDecembed8, 2017the EEOCissueda“Dismissal
and Notice of Rights” letter becausat was “unableto concludethat the information obtained
establishewiolations of thestatutesThis does notertify that[EMD PM] is in compliancewith
thestatutesNo finding is madeasto anyotherissuethatmight be construedshavingbeenraised
by thischarge” (ECFNo. 13-4.)

2. FMLA and NJFLA

In additionto herdiscriminationclaims,ZhuangclaimsEMD PM interferedwith herright

toreceiveFMLA benefitsandterminatecheraftershecomplainedabouthemviolatingherFMLA
rights.(ECFNo. 11at12.)Zhuangalleges:

OnMarch 20, 2017, gotinformedthatthemanager'srarassments,

demandsand employmentthreat constituteinterferencewith my
rights underFMLA. Therefore,l send[sic] an E-mail messagédo



my manager’'smanagemenfPaulNewcomband Karl Hensen)for

help. Icomplainedabout havingbeenthetargetof theunceasingly

discriminatoryhostile work environment including thé&abricated

allegationsand the threateningof employmentf | did nottake up

all work for the wholeteam.| comphined that the manager’'s

demandsand employmentthreat“might be unlawfulaccordingto

USFMLA law.”
(Id. at 13.) As aresultof heremail,theEMD PM humanresourcesepresentativaskedherif she
everappliedfor “unpaid FMLA through thecompanysystem” (Id.) Zhuang acknowledges she
did not applyfor FMLA “becaus€gshe] had 27 daysof paid time off that [she] wantedto use
assistingher] husband but themanager'substantiallyncreasedvork demandseindemployment
threateningnadeit impossible.” [d.) Shefurtheradmitsshewasadvisedhat, “[s]hould[she]need
to applyin the future[she]cangoto theHR4You(companywebsite).” (d.)

3. Defamation

ZhuangallegesEMD PM “madefalse,defamatorystatement[shgains{her] andspreadt.

[sic] Purposelydamagedher] reputationandsecondjob after EMD [PM].” (Id. at 14.) In 2015,
Zhuanglearnedof “a confusion”in 2009 ‘regardinga caseof laboratory use rubber gloveand
“whetherthey] belongedo Product Engineeringr Researcl& Development.” [d.) Specifically,
she contends she took laboratory rubber gldvesn the researchlaboratoryto the Product
Engineering pilotaboratoryfor use.(Id.) Someondrom theResearctandDevelopmenteamsaw
her take the glovesand speculatedshe tookthem home. [d.) When she learned of the
misunderstandingjt wasimportantfor [her] to get honesty misunderstandiiigic] clarified no
matter [sic] it had beena while.” (Id.) Therefore,she spokéwith the withessand called a
discussiormeetirg with relevantemployeesandmanagers . .for clarification.” (Id.) Shealleges

theissuewasclarified, and no onexpresse@ny concerns.Ifl. at 15.) However,Zhuangclaims

in April 2017,right beforehertermination,EMD PM createda false statementhattherewas a



previousy closedinvestigationon the 2009 glovéssues.(Id.) Sheallegestherewas neveran

investigatiorandthatEMD PM “fabricatedthatrumorin orderto coverthe unlawfukermination.”

(Id.) Thisrumorwasallegedlycommunicatedo employeesandmanagersvho participatedn her

meetingabout the 2009 glovenatterandrecordedn herPIP. (Id.) A prospectivgob somehow
learnedof the rumorandshe®lost thatjob.” (I1d. at 16.)

B. Procedural Background

Basedon all theseallegations Zhuandfiled a Complainton February8, 2018.(ECF No.
1.) EMD PMfiled a Motionto DismissonMarch16, 2018(ECFNo. 7.) On April 2, 2018 Zhuang
filed an AmendedComplaintallegingviolationsof: (1) Title VII of theCivil RightsAct of 1964;
(2) Age Discriminating in EmploymentAct of 1967 (“AD EA”); (3) the Americans with
DisabilitiesAct (“ADA”); (4) theNewJerseyaw AgainstDiscrimination(*NJLAD”) (5) FMLA;
(6) New JerseyFamily LeaveAct (“NJFLA"); and(7) the"New JerseySlanderand Defamation
Laws” (ECF No. 11 at 2-2.) Due to Zhuang’sfiling, the Courtadministrativelyterminatedthe
Motion to Dismiss, allowing EMD PM to refile it basedon the allegationsin the Amended
Complaint.(ECFNo. 12.)On April 16, 2018 EMD PM refiled its Motion to Dismiss.(ECF No.
13.) Zhuangopposes the MotioECFNo. 14.)

On April 27, 2018, Zhuangled a Motionfor PreliminaryInjunctionrequestinghat her
employmentvith EMD PM bereinstated(ECFNo. 19at1.) EMD PM opposes the MotiotECF
No.17.)OnMay 17, 2018, Zhuanglsofiled a “Motionto StrikeEMD PM’s untimelyOpposition
to Zhuang's Motion for Preliminary Injunction.” (ECF No. 18.) EMD PM also opposeshis
Motion. (ECF No. 20.) All motionswere fully briefedby June 4, 2018Regardles®f whether

EMD PM's oppositionis untimely, the Court finds,as set forth below, Zhuandhasfailed to



establisksheis likely to sufferirreparableharmin theabsencef preliminaryrelief. As such EMD
PM’s oppositionis immaterial. Accordingly, Zhuang’s Motiorto Strikeis DENIED.
Il LEGAL STANDARDS

A. Motion to Dismiss

In decidinga motion to dismisspursuanto FederalRule of Civil Prccedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencedn thefactsallegedin thelight most favorabldo the [plaintiff].” Phillips v. Cnty. of
Allegheny 515 F.3d 224, 22@d Cir. 2008).“[A] complaintattackedby a . . .motionto dismiss
does noneeddetailedfactual allegations.”Bell Atlantic v. Twombly 550U.S. 544, 555 (2007).
However thePlaintiff's “obligationto provide the ‘grounds’ of higntitle[ment]to relief’ requires
morethanlabelsandconclusionsanda formulaicrecitationof the elementsf a causeof action
will not do.”ld. (citing Papasarnv. Allain, 478U.S. 265, 286 (1986)). A couis “not boundto
acceptas true a legal condusion couchedas a factual allegation.” Papasan 478 U.S. at 286.
Instead, assuming tliactualallegationsn the complainaretrue,those’[flactual allegationamust
be enougho raisearight to relief above thespeculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausible orits face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibilitywhenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liablefor misconductlleged.”ld. This“plausibility standard’requireshe complainallege*more
thanasheermossibilty thatadefendanhasactedunlawfully,” butit “is notakinto a ‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not

required, but'more thanan unadorned, the defendami¥medme accusation” must be pled;



must include‘factual enhancementsand not just conclusorgtatementor arecitationof the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specifictask that requires thaeviewing courtto draw on its judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not
‘show[n]'—'that thepleaderis entitledto relief.”” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

B. Motion For Preliminary Injunction

“Preliminary injunctiverelief is an ‘extraordinaryremedy,which shouldbe grantedonly
in limited circumstances. Ferring Pharms.Inc. v. Watson Pharmslnc., 765 F.3d 205, 21(Bd
Cir. 2014) (quotingNovartis Consumer Healthnc. v. Johnson & JohnsoMerck Consumer
Pharms. Cq.290 F.3d 578, 58@d Cir. 2002)).“A plaintiff seekingapreliminaryinjunction must
establisithatheis [1] likely to succeeanthemerits,[2] thatheis likely to sufferirreparablenarm
in theabsencef preliminaryrelief, [3] thatthe balanceof equitiestips in hisfavor, and[4] that
an injunction is in the publicinterest.” Ferring, 765 F.3dat 210 (quotingWinter v. Natural
Resource®efenseCouncil,Inc., 555U.S.7, 20(2008)).The movantbearsthe burden of showvg
thatthesefour factorsweighin favor ofgrantingthe injunctionandafailure to establishanyone
factorwill rendera preliminaryinjunction inappropriate-erring, 765F.3dat 210. Seealso Am.
Tel. & Tel. Co.v. Winback Conserve Progranmc., 42 F.3d 1421, 1427 (3dir. 1994) (holding
thata party must producsufficientevidence ofll four factors—andrequiringadistrict courtto

weighall four factors— prior to grantinginjunctiverelief).



1. DECISION
A. Defendants’Motion to Dismiss
I. Zhuang's Federal Claims for Discrimination (ADA, ADEA, Title VII)

Accordingto EMD PM, Zhuang'sdiscriminationclaims underTitle VII and ADA fail
becausashe“did notexhaustieradministrativeeemediesy filing achargeof discriminationwith
the EEOCrelatingto theseclaims.” (ECFNo. 13-5at 4.) EMD PM arguesZhuang’sfiling of the
unverified Intake Questionnain@ith the EEOC cannotsatisfy the administrativeexhaustion
requiremenbecausé is not aformal charge.(Id. at6.)

As for the ADEA claim, on July 27, 201&MD PM filed aletter(the“July 27 Letter”) to
notify the Court‘of additionalcaseauthorityrelevantto EMD PM’s Motion to Dismiss.” (ECF
No. 21.)The July 27Letteracknowledgedhat

unlike the exhaustiorequirementspplicableto claimsunderTitle

VII andthe ADA, which requirethat a chargebe swornto under

oath or supportedby an unsworndeclarationin writing under

penaltyof perjury,an unverified Intake Questionnaira the form

submittedby Plaintiff . . . satisfiesthe administrativeexhaustion

requirements&pplicableto claimsbrought under thADEA.
(ECF No. 21.) NonethelessEDM PM arguesZhuangs ADEA claim should bedismissedfor
failure to stateaclaim. (1d. (argung Zhuangfails “to pleadfactsgiving riseto aninferencethat,
butfor herage,heremploymentwould nothavebeenterminated).

In heropposition, Zhuangrguesshefiled avalid formalchargeof discriminationwith the
EEOCfor herTitle VII, ADA, andADEA claims (ECFNo. 14at6-9.)In responséo EMD PM'’s
July 27 Letter,sheargueghe exhaustiorequiremenapplicableto theADEA alsoextenddo Title
VII andADA claimsaswell. (ECFNo. 22 { 4.)

Prior to initiating an actionunder theADEA, ADA, or Title VIII, a plaintiff mustfile a

chargewith the EEOCwithin either180 or 30(daysof theallegedunlawful employmentaction



depending upowhetherthe statehasan antidiscriminationlaw. See42 U.S.C. § 2000e-Hitle
VII); 29 U.S.C. 8§ 626(d)ADEA); 42 U.S.C. § 12117(4ADA); Buckv. HamptonTwp. SchDist.,
452 F.3d 256, 26@3d Cir. 2006) (finding“[p]laintiffs bringing employmendiscrimination
chargesunder theADA must complywith theproceduralequirementsetforth in Title VII of the
Civil RightsAct of 1964,asamendedat 42 U.S.C.8 2000e-5; Cardenasv. Massey 269 F.3d
251, 255(3d Cir. 2001).“[B] ecauseNew Jerseyhasan antidiscriminationlaw, a claim must be
presentedo the EEOCwithin 300daysof theallegedunlawfulemploymenpractice” Cardenas
269 F.3dat 255 n.2. Aplaintiff's failure to exhaustadministrativeemediegriorto filing acharge
of discriminationunder theADEA, ADA, or Title VII warrantsdismissal SeeWatsornv. Eastman
Kodak Co, 235 F.3d 851, 85@d Cir. 2000)(“UnderTitle VII andthe ADEA, plaintiffs residing
in stateshaving an agency authorizedto grant relief for federally prohibited employment
discriminationmustresortto thatstateremedybeforetheywill beallowedaccess$o federaljudicial
relief.”); Robinsorv. Univ. of Med. & Dentistry of N.J, No. 06-1158, 2006VL 3371748at *2
(D.N.J.Nov. 17, 2006)“Becausethereis no disputehat Plaintiff failed to file anEEOCcharge
andobtain aright to sueletter, Plaintiff's ADA claimsmust bedismissedunder Rulel2(b)(6)for
failure to exhaustdministrativeremedies.”) Additionally, afterfiling achargewith theEEOC,a
plaintiff mustreceivea“right to sue”letter beforefiling with thedistrict court.Ditzel v. Univ. of
Med. & Dentistryof N.J, 962F. Supp. 595, 602D.N.J. 1997);Burghv. Borough Councjl251
F.3d 465, 47@3d Cir. 2001)(statingthe EEOCwill theninvestigatethe charge andtheplaintiff
mustwait until theEEOCissuesaright-to-sueletter before sheaninitiate a privateaction).

The filing of an unverified Intake Questionnairewith the EEOC does notsatisfy the
administrativeexhaustionrequirementunder Title VII, the ADA, or ADEA. SeeBarzantyv.

VerizonPA, Inc., 361F. App’x 411, 415(3d Cir. 2010);Carr v. NewJersey No. 09-913, 2010

10



WL 2539782at*5 (D.N.J.June 17, 2010) (findingvhile courtsmayconstrue §c]hargeliberally
to determinethe proper scopef areasonabl&EOCinvestigationandthe ensuinditigation, they
havedeclinedto use the Intake Questionnafe that purpose”). Notably,

[tthe EEOC Charge Form and the Intake Questionnaireserve

different purposesAn Intake Questionnairdacilitates“pre-charge

filing counseling’andallowstheCommissiorto determinevhether

it has jurisdiction to pursue acharge. Moreover, thelintake

Questonnaireis not sharedwith theemployerduring the pendency

of the EEOC investigation.On the other handan EEOC Charge

Formservedo definethe scopeof the Commissiors investigation

andto notify thedefendanof thechargesagainsiit.
Barzanty 361F. App’x at415(internalcitationsomitted).A plaintiff is notallowedto transferthe
allegationsin the questionnair& the chargeitself becausat would circumventtherole of the
EEOCandbeprejudicialto theemployer Id.

However,theThird Circuit hasdeterminedan Intake Questionnaireaybeusedto satisfy
the exhaustionequiremenunder ditle VI, theADA, or ADEA claimif it is verified. SeeUrban
v. BayerCorp. PharmDiv., 245F. App’x 211,213 (3d Cir. 2007)(“[The IntakeQuestionnaire]
wasnot,asrequiredunderTitle VII, verified,andaccordingly,did notcausehe EEOCto initiate
its investigation It thereforedoes notconstitutea ‘charge’ for the purposes of the 300-day
limitations period.” (citationsomitted)) A chargeis deemederifiedif it is “swornto or affirmed
before a notary public,designatedrepresentativeof the Commission,or other person duly
authorizedby law to administeroathsandtake acknowledgementsr supportedy an unsworn
declarationin writing underpenaltyof perjury.” 29 C.F.R. 8 1601.3(aJhe Third Circuit has
establishedhata document natigned‘underpenaltyof perjury” doesnotsatisfytheverification
requirementBuckv. HamptonTwp. SchDist., 452F.3d 256, 261 (3€ir. 2006).

Asto ADEA claims,the Supreme CouandtheThird Circuit haveestablished[a]n EEOC

filing constitutesa charge ofliscriminationif it satisfiestherequirement®f 29 C.F.R. § 1626.6,

11



andcan‘reasonablyjbe] construedasarequestfor [the EEOC]to takeremedialactionto protect
the employee’srights.” Hildebrandv. AlleghenyCty., 757 F.3d 99, 113 (3@ir. 2014) (quoting
Fed. ExpressCorp. v. Holoweckj 552U.S. 389, 402 (2008))in Holoweckj the Supreme Court
instituteda “permissive”interpretationof the chargeequirementpy allowing a “wide rangeof
documents,” includingn intake questionnairép qualify as“charges.”Holoweckj 552U.S. at
402. The Court, however, notedthis resultis consistentwith the designand purpose of the
ADEA.” Id. TheCourtalsocautioned;[w]hile theremaybeareasof commonrdefinition[between
Title VII, the ADA, andthe ADEA], employeesandtheir counsel must beareful notto apply
rulesapplicableunder onestatuteto a different statutewithout carefulandcritical examination.”
Id. at 392.

Following theHoloweckidecision, theEEOC revisedits Intake Questionnairdo allow
claimantsto checka boxrequestinghatthe EEOCtakeremedialaction.Hildebrand 757 F.3cat
113.Thisbox (“Box 2”) states

| wantto file achargeof discrimination,andl authorize th&eEOC
to look into thediscriminationl describedabove. | understanthat
the EEOC mustgive the employer,union, oremploymentagency
that 1 accuseof discrimination information about thecharge,
includingmy name.. . .
Id. “Undertherevisedform, anemployeevho completeghelntakeQuestionnairandchecksBox
2 unquestionablfiles achargeof discrimination.”ld.

As to the ADEA claim, Zhuang has sufficiently pled she completed the Intake
Questionnaireand checkedBox 2. (ECF No. 11-2.) Accordingly, shehassufficiently pled she
satisfiedtheadministrativeequirementsEMD PM’s July 27LetterargueZhuang’sADEA claim

shouldnevertheles®e dismissedbecauset fails “to pleadfactsgiving rise to aninferencethat,

butfor herage her employment would not haldeenterminated.”(ECFNo. 21.)However neither

12



EMD PM'’s moving papes or July 27Letter analyzeshow Zhuangails to pleadthe individual
elementaecessaryo establishan ADEA claim andthusEMD PM hasnot metits burden on a
motion to dismiss Accordingly, EMD PM’s Motion to Dismiss Zhuang’s ADEA claim is
DENIED.

Zhuangdoesnotreferenceany Supreme CourfThird Circuit, or New JerseyDistrict Court
caseandthe Court finds nonethat extendsHoloweckis permissiveinterpretationof thecharge
requiremento ADA or Title VII claims.As such,this Courtis notinclinedto do soin thefirst
instanceatthistime, considering(1) the Suprem€ourt’scautionthat“[w]hile theremaybeareas
of commondefinition [betweenTitle VII, theADA, andthe ADEA], employeesndtheir counsel
must becarefulnotto applyrulesapplicable under orstatuteto adifferentstaute withoutcareful
andcritical examinatiori Holoweckj 552U.S. at 392;and(2) thatthe Courtneverthelesdenies
EMD PM'’s Motion to DismissZhuangs ADA andTitle VII claims.

Asto Zhuangs ADA andTitle VII claims the Court finds themendedComphintaspled
is unclearasto whether at some point, Zhuangled a formal chargewith the EEOC. Zhuang
allegesandprovidesevidencedhatshefiled an Intake Questionnaire deptembe?2, 2017 (ECF
No. 11-2.)The Intake Questionnair@vasnot verified, and Zhuanghasfailed to provide evidence
of aformal charge Neverthelesspn Decemberl4, 2017, th&&EOCsentEMD PM a*“Notice of
Charge ofDiscrimination.”(ECF No. 11-3.) This Notice of Chargestatal, “This is noticethata
chargeof employmat discriminationhasbeenfiled with the EEOCagainst youorganizatiorby
[] Zhuang.” (d.) Moreover,onDecembef8, 2017, th&EOCsen Zhuang dismissalandNotice
of Rights Letter. (ECF No. 13-4.) This letterindicatal the EEOC was closingits file on “this
charge’becauset was “unableto concludethat the information obtainedestablishviolations of

the statuesThis does notertify that[EMD PM] is in compliancewith thestatutesNo finding is

13



madeasto any otherissuesthat might be construeds havingbeenraisedby this charge.”(ld.)

Theselettersindicate Zhuangfiled a formal charge.”Generalizedallegationsin support of
conditionsprecedento themaintenancef Title VII claims,suchasexhaustion oadministrative
remediesare sufficientto survive amotion to dismiss’ Scocozza. New Jersey No. 14-2095,
2014WL 6674453at*4 (D.N.J.Nov. 25, 2014jciting Hildebrand 757 F.3dat 111 (holdinghat
Igbal and Twomblypleading standardare inapplicableto conditionsprecedent))Becausethe
Courtis “requiredto . . .drawall inferencesn thefactsallegedin thelight most favorabléo the
[plaintiff] ,” Phillips, 515 F.3cat 228, EMD PM’s Motionto DismisstheADA andTitle VII claims
basedon thefailure to exhaustdministrativeeemediess DENIED .

il. Zhuang’'s FMLA and NJFLA Claims

EMD PM arguesZzhuang’sFMLA andNJFLA claimsshould bedismissed’becauseshe
admitsin theAmendedComplaintthatsheneitherrequestedshorwasdeniedanyleave.”(ECFNo.
13-5.) ZhuangllegeseMD PM interferedwith her ability to take FMLA andNJFLA leaveby
requiring herto work more after sheinformed them her husbandwas critically ill andthat she
would needtime to help him out.(ECF No. 14 at 13.) Shéurther contend€EMD PM failed its
obligations of informingher of herrights under the=MLA. (Id. at 16.) Lastly, sheargueseMD
PM retaliatedagainsther after shesentthem an email complainingthat the excessiveworking
demandsvereunlawful under thé&MLA. (ECFNo. 15-16.)

TheFMLA provideshat“an eligible employeeshallbeentitledto atotal of 12 workweeks
of leaveduringany 12-month period . .[ijn orderto carefor the spouse, or a sotaughteror
parent,of theemployeejf suchspouse, son, daughter, garenthasa seriousealthcondition.”
29 U.S.C. 8§ 2612(a)(1)(C). plaintiff is an “eligible employee”for FMLA purposesf he was

employedfor atleast12 monthsy theemployerwith respecto whomleaveis requestedand

14



“for atleastl1,250 hours o$ervicewith suchemployerduringthe previous 12-month period.” 29
U.S.C. 8 2611(2)(A)lt further provideshatan

employeewho takesleaveundersection2612 . . shallbeentitled,

onreturnfrom suchleave. . .to berestoredby the employerto the

position of employmentheld by the employeewhen the leave

commencedpr . . .to be restoredto an equivalentpositionwith

equivalent employment benefits, pay, and other terms and

conditions ofemployment.
29 U.S.C. § 264(a)(1).It shall be unlawfulfor an employerto: (1) “interfere with, restrain,or
deny the exerciseof or the attemptto exercise,any right provided under” th&MLA and (2)
“dischargeor in any othermannerdiscriminateagainstany individual for opposingany practice
madeunlawful” by the FMLA. 29 U.S.C. § 2615.

Under theNJFLA, anemployeas, “entitled to afamily leaveof 12weeksin any24-month
period uporadvancenoticeto theemployer. . .[ijn thecaseof afamily membemwho hasa serious
healh condition.”N.J.S.A.8 34:11B-4 An “employee”“meansa persorwho is employedfor at
least12 monthsby anemployer. . . for notlessthan 1,000basehours duringhe immediately
precedingl2-month period.” N.J.S.A. 8§ 34:11Ke).Similarto theFMLA, theNJFLA provides:

An employeewho exercisegheright to family leave. . .shall. . .
beentitledto berestoredy theemployerto the positiorheldby the
employeewhenthe leavecommencedr to an equivalent position
of like seniority,status,empbymentbenefits,pay, andotherterms
andconditions ofemployment.
N.J.S.A. § 34:11B-7t shallalsobe unlawfulfor anyemployerto “interferewith, restrainor deny
the exerciseof, or theattemptto exercise,the right provided under [thé&NJFLA].” N.J.S.A. §
34:11B9(a).
“Dueto the similarity of the statutescourts applythe samestandardsndframeworkto

claims under theFMLA andthe NJFLA.” Wolpertv. Abbott Labs.817 F. Supp. 2d 424437

(D.N.J.2011)(citing Santosuossw. NovaCare Rehap462F. Supp. 2d 590, 59@.N.J.2006)).
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To prevailonaninterferenceslaim, aplaintiff must show(1) hewasentitledto takeFMLA
andNJFLA leaveand(2) theemployerdeniedhisrightto do soLichtenstein v. Univ. of Pittsburgh
Med. Ctr, 691 F.3d 294, 312 (3d Cir. 2012all-Dingle v. Geodis Wilson USA, Indo. 15
1868, 2017 WL 899906, at *4 (D.N.J. Mar. 7, 2017) (“[A] plaintiff bringing an interference claim
under the [NJFLA] must show that she was entitled to benefits and denied those Benefits.

“To establishaprimafacieclaim for retaliationunder theFMLA andNJFLA, theplaintiff
must demonstratéhat: (1) she took &MLA/NJFLA leave;(2) shesufferedfrom an adverse
employmentdecision; and3) the adversedecisionwas casuallyrelated to her FMLA/NJFLA
leave.” Valenti 2015 WL 3965645, at *3 (quotinfruesdell v. Source One Personnel Jri¢o.
07-1926, 2009 WL 1652269, at *4 (D.N.J. June 9, 2009) (citations omitted)). Once the plaintiff
establishes a prima facie claim foral@tion under the FMLA and NJFLA, the claim must be
analyzed under the burdehifting framework articulated iMcDonnell Douglas Corp. v. Green
411 U.S. 792 (1973) (stating that once the plaintiff establishes a prima fagithedserden shifts
to theemployer to “articulate some legitimate, nondiscriminatory reason” for its allet@dful
action, and if that is satisfied, the burden shifts back to the plaintiff to demonk&aeidence
proffered by the employer was a pretext for retaliatiSegTruesdel] 2009 WL 1652269, at *4.

To invoke one’srights under theFMLA, one must provideadequatenotice to their
employerabouttheir needto takeleave.29 U.S.C. § 2612(e)(2An employeedoes noneedto
“expresslyassertrights under theFMLA or evenmentionthe FMLA.” 29 C.F.R. § 825.303(b).
The employeeonly needsto “provide sufficient information for an employerto reasonably
determinewhether theFMLA may applyto the leaverequest.”ld. This is not aformalistic or
rigorous standardsee Sarnowski Air BrookeLimousine]nc., 510 F.3d 398, 40d Cir. 2007)

(stating a “liberal construction” should bgivento FMLA’s notice requirement) The FMLA
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providesthat “where the employerdoesnot havesufficientinformation about thereasonfor an
employee'suseof leave,the employershould inquirefurther of the employee. . . to ascertain
whethereaveis potentiallyFMLA -qualifying.” 29 C.F.R. § 825.303(aJhereforethetest“is not
whethertheemployeegaveeverynecessargetailto determinaf theFMLA applies,but how the
information conveyedo the employeris reasonably interpretedlichtenstein 691 F.3dat 303.
“How theemployeés noticeis reasonablynterpreteds generallya question ofact, notlaw.” Id.

EMD PM'’s only argumentor dismissalof Zhuang’sFMLA and NJFLA retaliationand
failed obligations oinforming her ofherrightsunder theFMLA claimsis thatshe did not invoke
herright to FMLA-qualifying leave As such the Courtwill only addressvhetherZhuanghas
allegedsufficientfactsto demonstrate she invokéeérrightto FMLA leave.The Courtdisagrees
with EMD PM. Zhuang’sAmendedComplaintallegesshenotified EMD PM of her husband’s
conditionandthatsheneededime off or neededeveninghoursto assisther sick husband(ECF
No. 11 at 8.) Becausean employeeneednot “expresslyassertrights under theFMLA or even
mentionthe FMLA,” 29 C.F.R. 8§ 825.303(b), antlis not aformalistic or rigorous standard
Sarnowski510 F.3dat 402, the Court finds Zhuang&legations as pled, are sufficient EMD
PM's Motion to DismissZhuang’'s MLA andNJFLA retaliationclaimsis DENIED.

EMD PM arguesZhuang’sinterferenceclaim fails becausezhuang“has not allegedthat
shewaseverdenieddaysoff to carefor her husband (ECFNo. 17at8.) TheCourtagreesZhuang
hasfailedto allegeEMD PM deniedherright to takeleaveto carefor her husband. Zhuamgerely
alleges’[she] had27 daysof paidtime off that[she]wantedto useassistingher] husband butihe
manager’s substantially increased work demandsand employment threatening made it

impossible.” {d.) This is not enoughZhuangdoes notallege sherequestedime off andwas
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denied.Accordingly, EMD PM'’s Motion to DismissZhuang’sFMLA and NJFLA interference
claimsis GRANTED.
iii. Zhuang’s Defamation Claim

EMD PM arguesZhuangfails to statea claim for defamationbecauseshehasfailed to
allege Defendantsmade a “defamatorystatemerit concerningher. (ECF No. 13-5 at 10-12.)
Zhuang argues Defendantsmade a defamatorystatementto employeesand managersand
publishedin Zhuang's PIP a statementstating, “that there was a previouscompany HR
investigationclosedon this 2009 glovenatteryearsago.”(ECFNo. 14at 21-22.)

Therearethreenecessarglementdo statea claim for defamatiorunderNew Jersey*“(1)
the assertionof a false and defamatorystatementconcerninganother;(2) the unprivileged
publication ofthatstatemento athird party;and(3) fault amountingat leastto negligenceby the
publisher.” DeAngelisv. Hill, 847 A.2d 1261, 1267-68 (2004)A defamatorystatement,
generally,is onethat subjectsan individual to contempt oridicule, onethat harmsa person’s
reputationby loweringthe community’sestimationof him orby deterringothersfrom wantingto
associateor dealwith him.” G.D. v. Kenny 15 A.3d 300, 310 (2011)T6 determinewhethera
statemenis defamatorya court lookgo thefair andnaturalmeaningto begivento thestatement]
by reasonabl@ersons of ordinarintelligence.”ld. (citationomitted).

In adefamatioraction,truthis a commonraw defenseld. In fact, “[t] ruthmaybeasserted
asadefenseevenwhenastatemenis notperfectlyaccuraté. Id. Thelaw of defamatioroverlooks
minor inaccuraciesfocusinginsteadon “substantialtruth.” Id. (quotingMassonv. New Yorker
Magazine,Inc., 501 U.S. 496, 516 (1991))seealso Stampone. Walker, 15-6956, 201 VL
517791,at*7 (D.N.J.Feb.8, 2017) reconsideratiordenied 2017WL 1337424(D.N.J.Apr. 5,

2017)(finding that statementshat are substantiallytrue, however,are not defamatory)Birch v.
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WakMart Stores)nc., 2015WL 8490938at*3 (D.N.J.Dec.9, 2015)."Minor inaccuracieslo not
amountto falsity so longasthe substancethe gist, the sting, of the libelouschargebejustified.”
G.D,, 15 A.3dat 311 (citationsomitted)

Here,Zhuanghasnot pledfactssufficientto satisfythe elementof “falseanddefamatory
statement Zhuang alleges EMD PM falsely stated “there was a previouscompany HR
investigationclosedon this 2009 glovematteryearsago.” (ECF No. 14 at 21.) She, however,
contends ndormal “investigation” occurred.Nonetheless she admits “[tlhere was indeed a
‘misunderstandingamongaR&D group about [Zhuang’s] honestytheworkplacein 2009.” (d.
at 22.) Sheacknowledgedhat in 2015 she learnedof “a confusion” that occurredin 2009
“regarding a case of laboratory use rubber glovesind “whether it belongedto Product
Engineering orResearch& Development.”(ECF No. 11 at 14.) Shefurther admits shetook
laboratory rubber glovesom theresearcHaboratoryto the ProducEngineeringpilot laboratory
for useandthat someondrom the Research& Developmentteamsaw her take the glovesand
speculateghetookthemhome. [d.) As such, Zhuangdmitssomeone inquiredsto herhonesty
in 2009;whetheraformalinvestigationensueds inappositeEMD PM'’s statementasassertedby
Zhuangin her AmendedComplaint,is substantiallytrue. “Minor inaccuracieslo not amounto
falsity so long asthe substancethe gist, the sting, of the libeloushargebe justified.” G.D., 15
A.3d at 311(citationsomitted) Accordingly, EMD PM’s Motionto DismissZhuang'sdefamation
claimis GRANTED.

iv. Zhuang’s NJLAD Claim

EMD PM arguesZhuang’'sNJLAD age race andassociationalliscriminationclaims

should bedismissedbecauseZzhuang“baldly allegesthat she believesshewas discriminated

againston thebasisof herage(57) andherrace(Asian).” ECFNo. 13-5at13.)EMD PM further
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assertZhuang “fails to pleadfactsgiving riseto aninferencehatheremploymentvasterminated
dueto herage raceorherhusband’slisability.” (ECFNo. 17.) Zhuang contend&VID PM “never
gavelher] areasorfor herterminationto relate andthereforeshehasto rely on thediscriminatory
factsagainsherage,race,anddisability associationwhich occurredn the periodight beforeher
terminationfor interferenceod thediscriminationgo theadverseemploynentaction.” (ECF No.

14 at10.)

The NJLAD provides,in pertinentpart, thatit is unlawful “[flor anemployer,becausef
therace. . . age . . disability . . . of anyindividual . . .to dischargeor requireto retire, unless
justified by lawful consderations otherthan age, from employmentsuch individual or to
discriminateagainstsuch individualin compensation omn terms, conditions orprivileges of
employment N.J.S.A. § 10:5-12To establisha primafacie caseof unlawfulterminationunder
the NJLAD, aplaintiff mustdemonstratg(l) shebelonggo aprotectectlass(2) shewasqualified
for the position held(3) shewas terminateddespiteadequatequalifications,and (4) that the
employer’'sreasorfor terminatingherwasaffectedsignificantlyby herprotectedclass. Arenasv.
L’Oreal USAProd.,Inc., 790F. Supp. 2d 230, 23@®.N.J.2011),aff'd, 461F. App’'x 131(3dCir.
2012).“To makeaprimafaciecaseof [ discriminationunder theNJLAD, [a plaintiff] must show
that the [herprotectedclass] played a role in the decision making processto terminateher
employmengandthatit hadadeterminativenfluence on the outcome tfatprocess.’ld. at 235.
(citationomitted).This canbedemonstratedyy director circumstantiakvidenceld.

EMD PM does not disputthat Zhuanghasmet thefirst threeelementsof a primafacie
case however,it disputes thdourth element.The Court finds Zhuang hagiled to allegefacts
giving rise to aninferencethat shewasterminateddueto herraceor age While Zhuangalleges

instanceswhere she was treated differently becauseof her race, she does notllege facts
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demonstrating how thodastanceswere relatedto her termination.Zhuang contendler team
consistedf six membersput “only Stephanie Brockenbroughihois Black,and[her], anAsian,

wererequiredto write weeklywork reports.Othermembersall white, werenot requiredto write

weeklyreports.”(ECF No. 11at 8.) Shefurtherallegesthat, in June 2016herwork partnerand
hercarpooledo Philadelphidor ateammeeting.(ld.) After, themeeting,bothdeclinedto remain
at the social dinnerbecauseshehad a “sick husbandat home” and her coworkerhad personal
business.Ifl.) Shewasallegedlycriticizedfor notstaying,butherco-worker,who waswhite, did

not receiveany criticism. (Id.) However, shedoesnot connectany of thoseinstancesto her
termination. Accordingly, EMD PM’s Motion to Dismiss as to Zhuang's NJLAD race
discriminationclaimis GRANTED.

As for agediscrimination,sheclaims “Whenayoungwhite [sic] could notperform his
planed]sic] job well beyond his plannetaining, hewasnotto blame,hisassignedrainer(white)
wasnot, but a 5%earsold Asianwho helpedwasto punishandterminate.”(ECFNo. 11at11.)
However, Zhuangallegesno specificinstancesf training a “youngwhite” employeeor being
punishedfor his failures Her allegationis purely conclusory. Shfails to makethe connection
betweerhelping a “youngwhite” employeevho “could notperform”his jobandbeingterminaed
While “[d]etailedfactualallegations’are notrequired,”more than‘an unadorned, the defendant-
harmedme accusation”must be pledjt must include“factual enhancement and not just
conclusorystatement®r arecitationof theelementsof acauseof action.lgbal, 556U.S.at 678
(citing Twombly 550 U.S.at 555, 557).Accordingly, EMD PM’s Motion to Dismiss as to
Zhuang’sNJLAD agediscriminationclaimis GRANTED.

As for her claim of associationaldiscrimination, Zhuang contendshat “[a]fter [she]

enrolled[her] husbandvith cancerconditioninto [her] companysponsoredhealthinsurance . . .
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hermanagealtered[her] . . .performancdreview] . . . ,andusedit to terminatgher] on April 3,
2017.”(ECFNo. 11at 8.) Zhuanghassufficiently pled herassociatiorwith herdisabledhusband
“played a role in the decisionmaking processto terminateher employmentand that it had a
determinativeinfluence on the outcome othat process.”Arenas 790 F. Supp. 2dat 235.
Accordingly, EMD PM’s Motion to Dismissasto Zhuang’sNJLAD associationatliscrimination
claimis DENIED.

B. Zhuang's Motion for Preliminary Injunction

Zhuangseels apreliminaryinjunction ‘to reinstate[her] employment with EMD PM.
(ECF No. 15-1at 1.) “A plaintiff seekinga preliminaryinjunction mustestablishthat heis [1]
likely to succeedn themerits, [2] that heis likely to sufferirreparableharmin the absenceof
preliminaryrelief, [3] that thebalanceof equitiestips in his favor, and[4] thatan injunctionis in
the publicinterest.”Ferring, 765 F.3dat 210 (quotingVNinter, 555U.S. at 20). An injunctionmay
beissued‘only if theplaintiff producesvidencesufficientto convincethe district courtthatall
four factorsfavor preliminaryrelief.” Winback 42 F.3dat 1427;seealso P.C. Yonkers,nc. v.
Celebrations! theParty & Seasonal Superstorél.C, 428 F.3d 504, 508d Cir. 2005) (“The
burdenlies with the plaintiff to establisheveryelementin its favor, or the grant of areliminary
injunctionis inappropriate.”)Ferring, 765 F.3dat 210. Apreliminaryinjunctionalsoshould not
beissuedvhere materialissuef factarein disputeVita-Pure,Inc. v. Bhatig 2015WL 1496396,
at* 3 (D.N.J.Apr. 1, 2015)denyinginjunctionwherefactualdisputes “preclude determination
that Plaintiffs haveestablished likelihood ofsuccesson themerits”), Watchung SprinVater
Co.v. NestleWatersN. Am.Inc., 2014WL 5392065at *2 (D.N.J.Oct. 23, 2014),aff'd, 588F.
App’x 197 (3d Cir. 2014).The Courtmust,thereforeweigheachof thefour factorsto determine

whetherPlaintiffs have,by a clearshowng, carriedtheir burden of persuasiofeeWinback 42
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F.3dat 1427(requiringadistrict court to weighall four factorsprior to grantinginjunctiverelief).
As discussedbelow, howeverthe Court find$?laintiffs have notarriedtheir “burden ofproving
a‘clear showing’ ofimmediatarreparablanjury.” ECRIv. McGraw-Hill, Inc., 809 F.2d 223, 226
(3d Cir. 1987).Therefore the Courtimits its discussiorto only this factor.

I. Whether Zhuang Will Suffer Irreparable Harm

To warrantthe issuance dadn injunction,“[a] plaintiff hasthe burden of proving elear
showing ofimmediateirreparableinjury.” Hoxworthv. Blinder, Robinson & C9903 F.2d 186,
205 (3d Cir. 1990) ¢itationsomitted).Zhuangargues‘[tlhe harmsuffered by [Zhuang]andher
family asaresultof beingdismissedy [EMD PM] is immediatejrreparableandongoing,andis
theverytype of damagehatcould notbe compensateddequatelyoy monetarydamages.(ECF
No. 15-1at 13.) Specifically,sheallegesthat after hertermination,Zhuang obtained secondob
closeto home, but losit four monthdater. (Id. at 1.) Zhuangs currentlyemployedat another job;
however, shallegeshercommutetime is upto four hours a dayndthatit is “impracticalwhen
the husbands sick at homeneed[sic] medical care or assistancet any time.” (Id. at 1-2.)
Therefore,sheis temporarilyrentingan apartmennearher job duringthe weekto carefor her
husbandandthey gobackhome on theveekends(ld. at 2.) Zhuangalso basesherirreparable
harm claim on the poorair circulationin the apartmentn which shecurrently resides,which
worsensher husband’s conditionld. at2.)

EMD PM argues‘loss of employmentitself is not sufficientto give rise to irreparable
injury.” (ECF No. 17 at 15 (citing Morton v. Beyer 822 F.2d 365, 3723 (3d Cir. 1987).)The
CourtagreesTo theextentZhuangallegesloss ofheremploymentwith EMD PM, adecreasén
her salary the expenseof rentingan apartment,or the expenseof traveling four hours a day

warrantsirreparablenarm sheis mistaken All of thoseinstancesincluding loss oEmployment,
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arepurely economiin natureandthus compensabla money.Morton, 822 F.2dat 372.Indeed,
“[iJrreparableharmmust be of @eculiamature sothatcompensatioin moneyalonecannot atone
for it.” Kos Pharm.,Inc. v. Andrx Corp, 369 F.3d 700, 7273d Cir. 2004). Moreover, the
apartmentirculationis notsufficientto establishirreparablenarm.Zhuangoffersnoreasonings
to why she cannatelocateto adifferentapartmentShepresentsio evidenceof alack of financial
ability or any other circumstancepreventingher from relocating.While the Courtsympathizes
with Zhuang'ssituation, she hasfailed to demonstratea sufficient basisfor injunctive relief.
Becausdhe Court finds Zhuanig notlikely to sufferimmediateirreparableharmin theabsence
of aninjunction,Zhuang’sMotion for aPreliminarylnjunctionis DENIED.
IV.  CONCLUSION

For the reasonsset forth above, EMD PM’s Motion to Dismiss Zhuang’'s Amended
Complaint(ECFNo. 11)is DENIED in part andGRANTED in part asfollows: (1) DENIED
asto thefederalclaimsfor discrimination(ADA, ADEA, andTitle VII); (2) DENIED asto the
FMLA andNJFLA retaliationclaims; (3) GRANTED asto the FMLA andNJFLA interference
claim; (4) GRANTED asto the defamationclaim; (5) GRANTED as to the NJLAD race
discrimination claim; (6) GRANTED as to the NJLAD age discrimination claim; and (7)
DENIED asto theNJLAD associationadliscriminationclaim. Zhuang’sMotion for aPreliminary

Injunction(ECFNo. 15)is DENIED . An appropriateOrderwill follow.

Date:August10, 2017 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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