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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DANIEL ZEMEL, on behalf ohimself, and
all otherssimilarly situated,
Civil Action No. 18-2340BRM-DEA
Plaintiff,
V. : OPINION
CSCHOLDINGSLLC,

Defendant.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis DefendanCSCHoldings,LLC’s (“*CSCHoldings”) Motionto Dismiss
the Complaint, pursuamd FederalRule of Civil Procedure 12(b)(6) an thealternativestaythe
matter (ECFNo. 8.) Plaintiff DanielZemel(* Zemel”) opposeshis Motion. (ECFNo. 14.)Having
reviewedtheparties’submissiongiled in connectiorwith the Motion and havindeclinedto hold
oral argument pursuati FederalRule of Civil Procedure 78(bJpr thereasonsetforth below,
and for good cause shown, CSC Holdings’ Motion to Dismiss is DENIED in part and
GRANTED in part. CSCHoldings’ Motionto Stayis DENIED.
l. BACKGROUND

For the purposeof this Motion to Dismiss,the Courtacceptghefactualallegationsn the
Complaintastrue anddrawsall inferencesn the light mostfavorableto Zemel SeePhillips v.
Cty. of Allegheny 515 F.3d 224, 228 (3€ir. 2008). Further, the @urt also considersany
“documentintegral to or explicitly relied uponin the complaint.”In re Burlington Coat Factory

Sec.Litig., 114F.3d 1410, 1426 (3@ir. 1997).
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On SeptembeB, 2015,Zemel“beganreceivingunsolicited texinessageto his wireless
phonefrom the shorcode608-91,” a numbeallegedlyowned byCSCHoldings.(Compl.(ECF
No. 1) at  24.)Zemelcontends he never consentedeceivethe text messageand denies any
prior relationshipwith CSCHoldings. (d.) Threetext messagesvere sentby CSCHoldingsand
Zemelrespondedo two of themessagesl hetext messageproceededsfollows:

[CSCHoldings] Your mobile numbewasaddedfor OptimumID
joan2325SendSTOPto opt out,HELP for info.

[Zemel] Help

[CSC Holdings] For fast and easy assistance,please visit
optimum.net/suppotb live chat24/7. StdMsgChrgsApply.

[Zemel] Stop

[CSC Holdings] Let us knowwhich messageyou wish to stop:
ServiceAlertss STOPSRVC, AppointmentAlertss STOPAPPT

(Id. at 25) Zemelallegeshe respondetHelp” “[ijn orderto ascertairwhowassendingPlaintiff
this nuisancdext.” (Id. at 1 26.)

Zemel allegestheseunsolicitedtext messagesvere placedvia an “automatictelephone
dialing systenT, (* ATDS") as defined by 47U.S.C. 8§ 227(a)(1),“which had thecapacityto
produce orstorenumbers randomly or sequentialtg,dial suchnumbersio placetext message
callsto [Zemel]s cellulartelephone.” Id. at  31.) He further contendshe wirelessnumberCSC
Holdings messagedvas “assignedto a cellular telephoneservicefor which [Zemel] incurred
monthly chargepursuanto 477U.S.C.8 227(b)(1).” (d. at T 32.)Zenel assertsheunsolicited
text messagevrarmedhim and proposedlass membersby causingthemto incur additional
messagand/ordatachargedo their cell phone accountsld. at 11 14, 40.Plaintiff alsoalleges

thetext messagewereanuisance(ld. atf 26.)



Zemelfiled aclassactionon July 6, 2016Zemelv. CSCHoldings,LLC, No. 16-4064.0n
Septembel 9, 2016 CSCHoldings movedo dismissall claims,pursuanto FederaRulesof Civil
Procedurel2(b)(1)and(b)(6), arguingZemelcould notstake aclaim under theTCPA In relevant
partbecaus&emellackedAtrticle Il standingo bring aTCPA claim. (DocketNo. 16-4064 ECF
No.19-1)at29-31.) OmApril 26, 2017, the CougrantedCSCHoldings motiorto dismissfinding
ZemellackedArticle 11l standingto bring hisTCPA claims.(DocketNo. 16-4064(ECF No. 36-
1).) However,a subsequerithird Circuit opinion heldanallegationof a singlecall automatically
satisfiesArticle Il standingn aTCPA case Susinnov. WorkOut World Inc., 862 F.3d 346, 352
(3d Cir. 2017).As aresultof the Third Circuit decision, on Februar30, 2018,Zemelfiled this
classaction Complaintalleging: (1) negligent violations of th€ CPA; and (2) knowing and/or
willful violationsofthe TCPA. (SeeECFNo. 1.) OnApril 27, 2018CSCHoldingsfiled aMotion
to Dismisspursuanto FederalRule of Civil Procedure 12(b)(6) an the alternativeto say the
matter.(ECFNo. 8.) Zemelopposes the MotiofECFNo. 14.)

Il LEGAL STANDARD

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedy a . . . motioto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff’'s “obligation to provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementof acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegalconclusiorcouchedasa

factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the



complaintaretrue, those"[flactual allegationamustbe enougho raisea rightto relief above the
speculative level. Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausbility whenthe
pleadedfactual contentallows the courtto draw the reasonabléenferencethat the defendanis
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more
than asheermossibilitythata defendantdsactedunlawfully,” butit “is not akinto a‘probability
requirement.” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, but'more thanan unadorned, the defendamiyrmedme accusation’must be pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitation of the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”lgbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—'that thepleadeliis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While asagenerakule, a courtmanynot consider anything beyond the faarnersof the
complaint on a motiomo dismisspursuant tdl2(b)(6),the Third Circuit has held'a courtmay
considercertainnarrowly defined types ofmaterialwithout convertinghe motionto dismiss[to
onefor summaryjudgment pursuant undBule56].” In re RockefellelCtr. Props.SecLitig., 184

F.3d 280, 287 (3cCir. 1999). Specifically, courtsmay considerany “documentintegral to or



explicitly relied uponin the complaint.”In re Burlington CoatFactory Sec.Litig., 114 F.3dat
1426.
II. DECISION
A. Motion to DismissPursuantto 12(b)(6)
1. ATDS

CSCHoldings argueZemelhasfailedto stateaclaim under theT CPAbecausde has not
adequatelpleadtheuseof anATDS. (ECFNo. 8-1at 7-14.)Zemelargues hsufficiently alleged
the use oBNATDS at this stageof thelitigation. (ECFNo. 14 at 3.)

Congresenactedhe TCPA“to protectindividual consumerfom receivingintrusiveand
unwantedcalls.” Gagerv. Dell Fin. Servs.LLC, 727 F.3d 265, 268 (3dir. 2013).“The TCPA's
prohibition onautomatedlialing appliesto both voicecallsandtextmessagestd. at269 n.2The
TCPA prohibits aparty from usingan ATDS “to initiate any telephonecall to any residential
telephoneline using an artificial or prerecorded voiceo deliver a messagewithout theprior
expresconsentof the called party,” unless theall falls within one of thestatutés enumerated
exemptions. 41.S.C. 8§ 227(b)(1)(B).The exemptions includécalls that are not madefor a
commerciapurpose’andcommerciatallsthat“do not include théransmissiorof any unsolicited
advertisement.47 U.S.C.§ 227(b)(2)(B). Accordingly, th&@ CPA provides,inter alia, that“any
call (otherthana call madefor emergencyurposes omadewith theprior expresconsenf the
calledparty) using anyATDS] . . .to any telephone numbasssignedo a . . .cellulartelephone
service”is aviolation of theAct and thereceiverof thecall(s) may beentitledto injunctiverelief
andstatutorydamages47U.S.C.88 227(b)(1)A)(iii), (b)(3).“[A]utodialed calls—to bothcellular

phones and lanliihes—arelawful solong astherecipienthasgrantedpermissiorto becalledat



the numbemhich they have givenabsentinstructionsto the contrary.”Gager, 727 F.3dat 268
(citationsomitted).

To stateacauseof actionunder thel CPA, a daintiff mustallege:“(1) the defendantalled
a cellular telephone number(2) using an [ATDS]; (3) without therecipient’s prior express
consent.”Martinezv. TD Bank USA No. 15-7712, 201 AL 2829601,at *4 (D.N.J. 2017)
(citationsomitted). The TCPA definesan ATDS as“equipmentwhich has thecapacity. . .(A) to
storeor producetelephone numbets becalled,using arandomor sequential number generator;
and(B) to dial suchnumbers.” 47 L5.C.8§ 227(a)(1).

Theonly issuebeforethe Courtis whetherZemelhaspledfactsthat support a finding that
CSCHoldingsusedan ATDS in sucha manner thatiolatesthe TCPA. “To satisfythis element,
courtspermittheallegationof anautomaticsystento be pled onnformationor belief, butrequire
additionalfactualinformation,suchasthe absenceof arelationshipbetweenthe partiesand the
random nature ofhe automationdevice” Normanv. Sito Mobile Sols, No. 17-2215, 201 %L
1330199at*3 (D.N.J.Apr. 6, 2017);Sedn re Jiffy Lube Intl, Inc., TextSparnLitig., 847F. Supp.
2d 1253, 126(@S.D. Cal. 2012)(finding the complainsufficientwhenplaintiffs statedthatthey
“receiveda textmessagdrom an SMS shortcodeandthat the messagavassentby a machine
with thecapacityto storeor produce random telephonembers”).

Othercourts, including courtwithin this District, have found thd{a] bareallegationthat
defendantsisedan ATDS is not enough.’See,e.g., Trumper. GE Capital Retail Bank 79 F.
Supp. 3d 511D.N.J.2014);Aikensv. SynchronyFin. d/b/aSynchrony BankNo 15-10058, 2015
WL 5818911 at *3 (E.D. Mich. July 31, 2015)report and recommendation adopte2D15WL
5818860at*1 (E.D. Mich. Aug. 31, 2015) (notinglaintiff mustprovide“at leastsome[ ] detail

regardinghe content of thenessagesr calls,therebyrendering thelaim thatanATDS wasused



more plausible”); Curry v. Synchrony Bank\.A, No. 15-322, 2018VL 7015311,at *2 (S.D.
Miss. Nov. 12, 2015)Baranskiv. NCO Fin. Sys.,Inc., No. 13-3449, 2014NL 1155304 at *6
(E.D.N.Y. Mar. 21, 2014)(noting that “thevastmajority of courtsto haveconsideredheissue
have found thaffa] bareallegationthat defendantasedan ATDS is not enough’);Brailey v.
F.H. Cann &Assocs.Inc., No. 14-0754, 2014VL 7639909at*8 (W.D. La. Dec.5, 2014).

A plaintiff mustprovide“at leastsome][] detail regardingthe contentof the messagesr
calls, therebyrending the claim that an ATDS was used more plausible.” Aikens 2015 WL
5818911 ,at *3; seeToddv. Citibank No. 16-5204, 201 WL 1502796,at *6 (D.N.J. Apr. 26,
2017). This Court previously denied a defendant’'s mottondismiss finding that paintiff’s
allegationgegarding the content tieallegedmessageallowedtheCourtto infer thatcallswere
placedusinganATDS. Todd 2017WL 1502796at*6. Specifically,the Cournotedtheplaintiff
alleged

“she hearda silencebeforearecordingbegan, convincin@laintiff

that Defendant’salls were ‘robo-calls.”” Plaintiff further alleges

“Defendants recording was a prerecorded voicestating that

Plaintiff’'s husband, Joseph Todd, shooédl Defendantat 800298

6359 andentera ‘key code’ numbeto heara message.Both of

theseallegations ndicate and allow the Courtto infer Citibank

placedthecallsusinganATDS.
Id. (internalcitationsomitted);seelLeggv. VoiceMedia Group, Inc, 990F. Supp. 2d 1351, 1354
(S.D.Fla. 2014) (finding the faintiff's allegationsthe defendargentmasstext messagefom a
“short code” that the defendantas presentin over 50major metropolitanareas,and that the
defendanteceived‘voluminous” consumecomplaintsaboutsimilar textmessagegeceivedrom
Defendant “could onlpeachievedsia an[ATDS] sufficientto support aeasonablénferencehat

. . .suchasystem”wasutilized); Maier v. J.C. Penney Corp.No. 13-163, 2013VL 3006415at

*4 (S.D.Cal.June 13, 2013) (pleadirsmfficientbasedon single unsolicited anchpersonatext



messagesernt via “short code”);In re Jiffy Lubelnt’l, Inc., TextSparmLitig., 847F. Supp. 2d 1253,
1260(S.D. Cal. 2012) (findingthat presencef a “shortcode”wasafactorindicatingATDS use
despite preexisting personmalationshipbetweerparties),Kramerv. Autobytel,Inc., 759F. Supp.
2d 1165, 1172N.D. Cal. 2010) (findingthatimpersonahatureof messagesjumber oimessages,
“short code” sendingiumber,andlack of relationshipwith plaintiff all supportednferenceof
ATDS use) As explainedn Mogadanw. FastEviction Serv, No. 14-01912, 2015VL 1534450,
at*3 (C.D.Cal.Mar. 30, 2015):

No singlefactin particularmustnecessarilype gesentor absento

meetthe sufficiencyrequirementor pleadingthe use ofan ATDS

in aTCPA claim; courts haveonsideredhenatureof themessage,

the length of the sending number, the numbenessagesandthe

relationshipbetweertheparties.

While this Court has found that allegation®erelystatinga defendantisedan ATDS or
“an artificial or prerecordedoice” is insufficientto statea TCPA claim, Trumpet 79F. Supp. 3d
at513,Zemelhaspleadmorethanjusta conclusorallegation He has degedthat“despitealack
of consent orprior relationdip with [CSC Holdings], [he] beganreceiving unsolicited text
messagew hiswirelessphonefrom the shorcode608-91, a number owned BSCHoldings.”
(ECF No. 1 1 29; seeln re Jiffy Lube Intl, Inc., Text SpamLitig., 847 F. Supp. 2dat 1260
(presenceof “short code” sendingumberwasa factorindicatingATDS use despit@reexisting
personatelationshipbetweerparties) This morethansatisfieshis burden.
CSCHoldings argues,The only reasonable inferencedm [Zemel’s] factualallegation|,

‘Your mobile numbewasaddedfor OptimumID joan 2325,]s that the numbewasaddedo a
customer’sor authorizediser’'saccount by dive person and the numbeascontactedasaresult

of this affirmative human actionnot by theuseof an ATDS situation.”(ECFNo. 8-1at 10-11.)

While that may proveto be the case,simply presentingan alternativeexplanationfor the facts



allegedin theComplairt does nomeanthe Complaintfails to plausiblystae aclaim atthis stage.
Swansorv. Citibank,N.A, 614 F.3d 400, 4047th Cir. 2010) (Plausibility” in [the context of
TwomblyandIgbal] does noimply that thedistrict court should decide whose versiorbelieve,
orwhichversionis morelikely thannot. Indeedthe Courtexpresslhydistancedtself from thelatter
approachin Igbal, “the plausibility standardis not akinto a probability requirement.As we
understandt, the Courtis sayinginsteadthat the plaintiff must give enouglhdetails aboutthe
subjectmatterof thecaseto presenta storythatholdstogetherln other words, the couwtill ask
itself could thesethings have happened, not did they happeiifiternal citations omitted).
Accordingly, CSCHoldings’ Motionis DENIED asto thisisaue.
2. CSCHoldings’ SecondText Message

CSCHoldings contendZemel’sclaimsbasedon theallegedsecondext messagehould
bedismissedecaus&emelconsentedo the sending ahatmessaggECFNo. 8-1at14.)Zemel
does not responit this argumentn its oppositionbrief. “The failure to respondo a substantive
argumento dismissa countwhen a party otherwisefiles opposition resultsin awaiver of that
count.” Griglak v. CTXMortg. Co.,LLC, No. 09-5247, 201G0WL 1424023at*3 (D.N.J.Apr. 8,
2010);seeDuranv. Equifirst Corp, No. 09-3856, 2010VL 918444 at*3 (D.N.J.Mar. 12, 2009)
(dismissingelevencounts of a complainbecauseplaintiff waived those counts byailing to
respondo the defendant's motioto dismissthose counts).

Neverthelessthe Court findsZzemelconsentedo receivingthe secondext messageent
by CSCHoldings andhereforefails to stateaclaimfor violation of theTCPA asto thatmessage.
Thetextmessageproceededn relevantpart,asfollows:

[CSC Holdings:] Your mobile numberasaddedfor OptimumID
joan2325SendSTOPto opt out,HELP for info.

[Zemel:]Help



[CSC Holdings:] For fast and easy assistance,please visit
optimum.net/suppotb live chat24/7. StdMsgChrgsApply.

(ECFNo.1 1 25.)

Whenanindividualsendsamessag@nviting a responsiviext, thereis noTCPAviolation.
The TCPA prohibits gpartyfrom usingan ATDS “to initiate any telephoneall to anyresidential
telephoneline using an artificial or prerecorded voiceo deliver amessagewithout theprior
expresconsentof the called party,” unless theall falls within one of thestatutés enumerated
exemptions. 41.S.C.8227(b)(1)(B) seeRandov. Edible Arrangementit’l, LLC, No. 17-701,
2018WL 1523858at*6 (D.N.J.Mar. 28, 2018)“Othercourtshaveheldthatrespondingo text
messagethat include ashere,the cleardirective“Reply STOPto cancel”(or “Reply HELP for
help,STOP to cancel,”or “Text STOPto end,HELP for help +T&C'’s,” fails to statea claim for
violation of the TCPA becausea plaintiff who does noteply “STOP” but insteadtexts back a
verbosesentenceavith the samesentimentdoes not use a reasonable mettwotvoke conseri.
(internalcitationsomitted). Accordingly, CSCHoldings’ Motion to Dismissany TCPA claims as
to thesecondextmessagés GRANTED.

3. CSCHoldings’ Third Text Message

CSCHoldingsalsoarguesdits allegedthird text messagavas a permissible confirmatory
messageAgain, Zemeldoes not respont this argumentn its oppositionbrief other tharto say
it was “non-confirmatory.”(ECF No. 14 at 6.) Therefore the failure to respondo a substantive
argument onits own resultsin a waiver of that count. Griglak, 2010 WL 1424023,at *3.
Neverthelesshe Courwill addresst.

In 2012, the FCC issueda declaratoryruling explaining thatcertain “onetime texts

confirming a requeshatno furthertextmessagebesentdol] not violatethe[TCPA].” In re Rules

10



& Regs.Implementinghe Tel. ConsumerProt. Act of 1991 27 F.C.C.R.15391, 15394 (2012).
Specifically,the FCCruling providedexpressonsento receiveconfirmationtestlimited to texts
that: “1) merely confirm the consumer’spt-out requestand do not include any marketing or
promotional information; and 2rethe only additionainessagsentto the consumeafterreceipt
of the opteut request.”ld. at 15397. Courts have fountivhether the responsivetext seeks
clarification of plaintiff's intentionsor simply confirmsplaintiff's decisionto opt-out, it doesnot
constitutethe sort of automated anuhtrusive telemarketingcommunicationghe TCPA was
enactedo combat.”Derbyv. AOL, Inc., No. 15-00452, 2013VL 3477658at*6 (N.D. Cal. June
1, 2015);Freidmanv. MassageEnvyFranchising,LCC, No. 12-02962, 2013VL 3026641at*4
(S.D.Cal. June 13, 2013)'Onemessageseekingclarificationis not a proliferationof intrusive,
nuisancecalls thatthe TCPA soughtto prevent’); Ryabyshchuck. Citibank (S. Dakota)N.A,
No. 11- 1236, 2012VL 53791434t *3 (S.D.Cal.Oct. 30, 2012).

Here,thetextin disputewasreceivedafter Zemelreplied STOPto a CSCHoldings text
messagandstates, Let us knowwhich messagegouwishto stop:ServiceAlertsSTOPSRVC,
AppointmentAlertss STOPAPPT.” (ECFNo. 1 1 25.)Not only is this clearlya confirmatory text,
notincludingany marketingmaterial,butit wasthe only additional texnessagsent Therefore,
CSC Holdings’ Motion to Dismiss any TCPA claim as to the third text messageis also
GRANTED.

B. Motion to Stay PendingFCC Guidance

CSC Holdings requests stay of this litigation pending the=CC’s interpretationsof an
ATDS in thewake of ACA Internationalv. Federal. CommuicationsComnission,885 F.3d 687
(D.C.Cir. 2018).Zemelargues atayshould be deniebdecause:

Zemelwill clearlybe prejudiced by havingp standby andwait to
havethis matter heard,which will be delayedby a never-ending

11



parallel proceedingthat may or may not affect this action. . . .
Defendant neglect® mention any hardshipr inequity that could
resultform this caseproceedingn the ordinarycourse ofitigation.

Finally, . . . Defendanbffers no explanation of how thECC’s
actionswould affect the specific factual and legal issuesin this
action”

(ECFNo.14at12.)

This Courthasbroaddiscretionto stayproceedingsBechtelCorp.v. Laborers’Int’l Union,
544 F.2d 1207, 1215 (3dir. 1976).1t is establishedhat,“[ijn theexerciseof its sounddiscretion,
a courtmay hold ondawsuitin abeyanceéo abidethe outcome of anotherhich maysubstantially
affectit or be dispositive of thaessues.”BechtelCorp.v. Local 215,Laborers’ Intern. Union of
NorthAmerica 544 F.2d 1207, 1215 (Zir. 1976).“[T] hepowerto stayproceedingss incidental
to the power inherenn every courtto control the disposition of thecauseson its docketwith
economy otime andeffort for itself, for counsel, anébr litigants.” Landisv. North AmericanCo,
299U.S.248, 254 (1936)nited Statesv. Breyer, 41 F.3d 884, 893 (3@ir. 1994) (The power
to stayis incidentalto the power inherenin everycourtto dispose otasesoasto promotetheir
fair and efficient adjudication.”) To determinethe appropriatenessf a stay, courts consider
“whether a staywill simplify issuesand promotgudicial economy, théalanceof harmto the
parties,and the lengtlof the [ ] stay.” Bais Yaakov of Spriny/alleyv. Petersors Nelnet,LLC,
2011WL 4056318at*2 (D.N.J.Sept.12, 2011)citationomitted)

The FCCs mostrecentATDS rulemakingwasstruckdown by thdJnited StatesCourt of
Appeals for the District of Columbiain ACA International becauseit adopted competing
interpretationsegarding whether tHack of humaninterventionis anecessargspecbf anATDS.
885 F.3dat 701-03.After ACA International the FCCissueda publicnotice on May 14, 2018,
seekingpublic comment on howo interpretthe word “capacity” in the statutorydefinition of

ATDS and whether equipment trdiallstelephone numbewgith humanintervention—asopposed

12



to randomly or sequentially-gualifiesasan ATDS. (No. 71-3). The commentperiodfor this
noticeclosedon June 28, 2018.

The Court finds astay is not warrantedand will prejudiceZemel Furthermore CSC
Holdingswill notface any hardship or inequity by movinfgrwardwith discovery. Thd&=CC has
notindicatedwhataction,if any, orwhenit will takein respons¢o thecommentgeceivedonthis
issue.Therefore this casecan potentiallyremainstalefor alongtime if astayis granted As one
courtnoted “the FCChasnot indicated whethet will pursue dormal rulemaking oisomeother
proceeding following theollectionof commentonthisissue.”Gouldv. Farmersins. Exch, No.
17-2305, 2018J.S. Dist. LEXIS 131508,at *4 (E.D. Mo. Aug. 6, 2018) (denying defendants’
motionto staypending rulemakinfrom the FCC postACA Internationa).

Moreover,CSCHoldings’ allegedhardship of conducting discoveaynd motionpractice
is tenuousat best,becausealiscovery anditigation will still benecessaryn thisactionregardless
of FCC’s guidanceTheidentity of the type ofdeviceusedto transmitthe allegedtext messages
in this matterhasnot beenrevealed (ECF No. 14 at 20.) Therefore discovery would beeeded
onthisissueregardles®f theFCC’sguidance.

Moreover, CSC Holdings hasnot establishedthe FCC proceedingswill simplify or
streamlinethe issuesn this matter.The purpose of thestaywould beto wait for FCC guidance,
however, whatever that guidanoayrevealwill notalterthefactsof this case See Baum. ADT
LLC d/b/aADT SecuritySystems& ProtectYourHome No. CV 18-0777, 2018VL 5255219at
*5 (W.D. Pa.Oct. 22, 2018) Regardles®f what the FCC decidesZemelis entitledto discovery
on CSCHoldings’ communicatiorevices.

As such, lecauseherequestedtayfocusesonthelaw anddefinition of anATDS, andnot

the facts of this case this Court takesthe sameapproachas Somogyiand Baumthat, “[a]t the

13



conclusion offact discovery,if appropiate, [Defendantmay renewits motionfor a stayif the
FCC has notissuedits new orderor regulationsn responsdo ACA International” Somogyw.
FreedomMortg. Corp, No. 17-6546, 2018VL 3656158at*4 (D.N.J.Aug. 2, 2018)Baum 2018
WL 5255219at*6. Accordingly, CSCHoldings’ Motionto Stayis DENIED.
V. CONCLUSION

For the reasonsetforth above CSCHoldings’ Motionto Dismissis DENIED asto CSC
Holdings’ allegedfirst text messagedout GRANTED asto text message$wo andthree.CSC

Holdings’ Motionto Stayis DENIED.

Date:November 29, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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