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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NASDAQ, INC. andNASDAQ
TECHNOLOGYAB,
Civil Action No. 18-3014BRM-DEA
Plaintiffs,

V. , OPINION

IEX GROUP,INC. andINVESTORS
EXCHANGE, LLC,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Court is DefendantslEX Group, Inc. andinvestors Exchange,LLC’s
(collectively “IEX”) Motion to Dismiss. (ECF No. 23.) Plaintiffs Nasdaq,Inc. andNasdaq
TechnologyAB (collectively “Nasdaq”) opposethe Motion. (ECFNo. 27.) Havingreviewedthe
parties’submission$iled in connectiorwith the Motion and havingdardoral argument pursuant
to FederalRule of Civil Procedure’8(a) onDecemberl9, 2018for thereasonsetforth below,
andfor goodcauseshown, theMotion is GRANTED in part andDENIED in part.
l. BACKGROUND

For the purposeof the Motionto Dismiss,the Courtacceptghefactualallegationsn the
Complaintastrue anddrawsall inferencesn the lightmostfavorableto Nasdaqg SeePhillips v.
Cty. of Allegheny 515 F.3d 224, 228 (3€ir. 2008). Further, th&ourt also considersany
“‘documentintegral to or explicitly relied uponin the complaint.”In re Burlington Coat Factory

Sec.Litig., 114 F.3d 1410, 1426 (3@ir. 1997).
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This matter arises from alleged patent infringementgelating to electronic trading
technologiesNasdagwvasthefirst electronicstockmarket.(ECFNo. 1 § 2.)Overtheyears,t has
“evolvedinto acompanythat not onlyoperatests own markets(e.g, theNasdagStock Market),
but also provides technologyo othermarketoperators. (1d.) Now, “Nasdaqprovidesmission
critical technology solutionthatpowermorethan a hundrecharketinfrastructureorganizations
acrossthe globe.” [d. 1 3.)Nasdagandits subsidiaies hold morethan250 patentsn this area
sevenof which areatissuein this case (Id.) “IEX wasfoundedin 2012, quickly developethe
initial versionof its electronictradingplatform,and began operating tpé&atformin 2013.” (d.
4.

Nasdags the assigneeof U.S. PatentNos. 7,647,264, 7,895,112; 7,933,827; 8,117,609;
8,244,622, 8,280,79@nd8,386,364collectivelythe“Patentsin-Suit”). (Id.  13.)Nasdaalleges
its technology played aentralrole in IEX’s electronictrading platform launch andoperation
becauséat leastfour key technology employedsft Nasdador IEX” in 2012 and 2013Id. 1 5.)
All theformer employeesvho left Nasdadgfor IEX “were likely familiar with the fourpatented
Nasdagtechnologiesat issuein this case:(1) closing auctionprocesses2) multi-parallelorder
processing, (3natchingengineperformanceand (4)datafeedoptimizations.”(ld. § 6.) These
former Nasdagemployeesallegedly helped construct “thearliest version of IEX’s trading
platformand continuedio work on modificationsthereafter.”(ld. { 5.)

An example ofEX’s “unauthorized borrowinganbeseenwith respecto closingauction
technology.” (d. § 7.)In 2004, Nasdaglaunchedits first fully-electronicclosing auction, and
obtained multiple patents protectinghis innovation. ([d. T 8.) The closing auction process
“facilitates tradingduring someof the busiestrading periodsin the markets.”(Id. §9.) IEX has

alsolaunched a closing auctipnmocesswhichwasallegedly*designedbasednextensivaeview



of’ Nasdaq'spatentedpbrocess.”(Id. § 10.)IEX hasalsoallegedlystated‘that theinformationto
bedisseminatetb themarketduringlEX closing auctionss ‘substantiallysimilar’ to the‘Nasdaq
Net ImbalanceOrder Indicator,” a key featureof certainof the patentsassertedere.” (Id.) IEX
neverobtainedor sought dicenseto make,use,sell, or offer to sell Nasdaq’s patented inventions.
(Id. 1 11.)

As such, orMarch 1, 2018 Nasdadfiled this infringementactionasto all Patentan Suit
“to stop, and obtaifair compensatiofor, IEX’s unauthorizedelianceon Nasdaq'sechnology.”
(Id. ¥ 11.)Nasdacplsoseeks‘enhanceddamagedgor willful infringement”’becauséat leastone
formerNasdagemployee involveth buildinglEX’s tradingsystemikely knew aboutheasserted
patents or underlying applications, amelcausdEX has publicly acknowledgeits relianceon
Nasdadgechnologies.”If. T 12.)OnMay 30, 2018JEX filed aMotion to Dismissthe Complaint,
alleging: (1) the '609Patentis “directedto the patentineligible abstractidea of comparingjrst
andseconddatasetsfor the purpose of updating tffiest datasetusing nothingout conventional
computers”; (2thatthe Complainfails to pleadlEX infringed on thé?atentan-Suit; and (3)that
Nasdadfails to allegefacts supportingts induced infringementlaims andwillful infringement.
(ECFNo. 23-1at 3-4.)NasdagpppogdtheMotion on July 10, 201§ECFNo. 27.)On November
30, 2018JEX filed a supplementddrief. (ECFNo. 42.)As such, the Court providddasdagwith
anopportunityto respondNasdagesponded oDecembel, 2018. ECFNo. 44.)
Il LEGAL STANDARD

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat

228.“[A] complaintattackedy a . . . motioto dismissdoes noheeddetailedfactualallegations.”



Bell Atl. v. Twombly 550U.S.544, 555 (2007). However, theamtiff's “obligationto provide the
‘grounds’ of hisentitle[ment]torelief’ requireamorethanlabelsand conclusiongnda formulaic
recitationof theelementf acauseof actionwill not do.”ld. (citing Papasarv. Allain, 478U.S.
265, 286 (1986)). A couis “not boundto acceptastrue alegal conclusion couchedsa factual
allegation.”Papasan478U.S. at 286.Instead,assuming théactualallegationsn the complaint
aretrue,those’[flactual allegationganustbeeroughto raisea rightto relief above thespeculative
level.” Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Astcroft v. Igbal, 556
U.S.662, 678 (2009]citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liablefor misconduct alleged!d. This “plausibility standard” requirethe complaintallege*more
than asheermossibilitythata defendant haasctedunlawfully,” butit “is not akinto a‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamirmedme accusation’mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitation of the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo not grmit the courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not

‘show[n]'—'that thepleadeliis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).



While asagenerakule, a courtmanynot corsideranything beyond the fowornersof the
complaint on a motioto dismisspursuanto 12(b)(6),the Third Circuit has held'a courtmay
considercertainnarrowly defined types ofmaterialwithout convertinghe motionto dismiss[to
onefor summaryjjudgment pursuant undBule56].” In re RockefellelCtr. Props.SecLitig., 184
F.3d 280, 287 (3cCir. 1999). Specifically, courtsmay considerany “‘documentintegral to or
explicitly relied uponin the complaint.”In re Burlington CoatFactory Sec.Litig., 114 F.3dat
1426.

II. DECISION

A. 609 Patent

IEX arguedNasdaq’'s609 Patentclaimsare unpatentablabstracideas andaretherefore
invalid under 33J.S.C.§ 101.(ECFNo. 23-1at5.) Nasdacargues thassertealaimsof the '609
Patentare patenteligible becausehey aredirectedto resolvea technological problem and focus
on thespecificmeansor methodg$o improve technologynsteadof beingdirectedat aresult.(See
ECFNo. 27at5-23.)

Section101 of thePatentAct defines the subjeanattereligible for patent protection.
“Whoever invents or discovers any new and ugafocessmachinemanufacturepr composition
of matter,or any new and useful improvement @, may obtainapatenttherefor,subjectto the
conditionsandrequirements ofhis title.” 35 U.S.C.8 101.However,8 101is limited by three
judicially createdexceptions:“Laws of nature, natural phenomena, aaustractideasare not
patentablé. Alice Corp. Pty. v. CLSBank Int’l, 134 S. Ct. 2347, 2354 (2014). “Phenomena of
nature, though just discoverethental processesand abstractintellectual conceptsare not
patentableastheyarethebasictools of scientificand technological work Gottsclalk v. Benson

409U.S.63, 67 (1972)Nevertheless;ourts shoulttreadcarefullyin construinghis exclusionary



principle.” Alice Corp.Pty, 134S.Ct. at2354.“[T]Joo broadaninterpretatiorof this exclusionary
principle couldevisceratgatentaw.” Mayo CollaborativeServsyv. Prometheus Labs., InG666
U.S.66, 71 (2012).Forall inventionsatsomelevel embody use reflect,restupon, or applyaws
of nature, natural phenomena,atrstracideas. Id. Therefore aninvention cannot beendered
ineligible for patentjust becausdt involvesanabstraciconceptSeeDiamondyv. Diehr, 450U.S.
175, 187 (1981). “[Aprocesss not unpatentablsimply becausét contains daw of natureor a
mathematicahlgorithm.”Id. (citationomitted).

The Supreme Couthasestablished two-step“framework for distinguishing patenthat
claim laws of nature naturalphenomena, anabstractdesfrom thosethat claim patenteligible
applicationsof those conceptsAlice Corp.Pty., 134S.Ct. at2355.First,a courtmust‘determine
whether thelaimsatissuearedirectedto one of those pateimeligible concepts.’ld. If theanswer
is no, theinquiry endsbecausehe claimsare patenteligible. Mortg. Grader, Inc. v. First Choice
LoanServsinc., 811F.3d 1314, 1324Fed.Cir. 2016).If theanswelis yes,the courmustproceed
to Step Two. At Step Two the courtmust“considerthe elementsof eachclaim both individually
andasanordered combinatioto determine whether the additiorémentdransformthe nature
of the claim into a pateneligible application.” Alice Corp. Pty., 134 S. Ct. at 2355 (citation
omitted). This is a searchfor an “inventive concept,”which is defined as “an elementor
combination ofelementsthat is sufficient to ensurethat the patentin practice amountsto
significantly more than a patent upon tHaeligible concept]itself.” Id. (citation omitted and
modificationin original). “[C] laim elementsare consideredn combinationfor evaluation under
Alice Step1, and then indiddually when Alice Step2 is reached. Trading Techs.Int'l, Inc. v.

CQG, Inc., 675F. App'’x 1001, 1005Fed.Cir. 2017).



Whether apaent claims patenteligible subjectmatteris a question ofaw. Arrhythmia
Researchlech., Incv. Corazonix Corp.958 F.2d 1053, 1055-56ed.Cir. 1992).Thereforea
courtmustfirst determine whethehe claimsat issuearedirectedto a patentineligible concept.
Not “all improvementsn computerrelatedtechnologyareinherentlyabstraceand therefore must
be consideredtsteptwo.” Enfish,LLC v. Microsoft Corp, 822F.3d 1327, 133%-ed.Cir. 2016).
“Indeed, someimprovementsan computerrelated technologywhen appropriatelyclaimed are
undoubtedly noabstractsuchasa chiparchitectureanLED display, andhelike.” Id. Moreover,
notare*“claimsdirectedto software asopposedo hardwareareinherentlyabstraceindtherefore
only properlyanalyzedat the secondstepof theAlice analysis’ Id. As such,at this stepa court
mustask “whether theclaims are directedto an improvemento computerfunctionality versus
beingdirectedto anabstracidea,evenat thefirst stepof theAlice analysis’ Id. For thatreason,
in casewheretheclaimsarerelatedto computer-technologyhe courtmustfirst ask“whether the
focus of theclaimsis on thespecificassertedmprovementn computercapabilities(i.e., theself
referentialtablefor a computedatabasedr, instead,on aprocesshatqualifiesasan ‘abstract
idea’ for which computersare invokedmerdy asa tool.” Id. In McRO, Inc. v. BandaiNamco
GamesAm.,Inc., theFederalCircuit defined the key inquirgs“whethertheclaimsin thesepatents
focus on apecificmeansor method that improves thelevanttechnology oareinsteaddirected
to a result or effect that itself is the abstractidea andmerely invoke genericprocessesand
machinery.” 837 F.3d 1299, 13{Bed.Cir. 2016).

As apreliminarymatter,courts have found thataimsfocusedon“collecting information,
analyzingit, anddisplaying certainresultsof thecollectionandanalysisaredirectedto anabstract
idea” SAPAm, Inc.v. Investpic,LLC, 898F.3d 1161, 1167Fed.Cir. 2018)(citation omitted).

“Information assuchis anintangible, hencabstractandcollectinginformation, includingwhen



limited to particularcontent(which does not changis charactemasinformation),[i]s within the

realm of abstractideas.” Id. (citations omitted and alterationin original). Further, “analyzing

information. . . bymathematicahlgorithms,withoutmore”is alsoabstractld. (citationsomitted).

Lastly, “merely presentingthe results of abstract processesof collecting and analyzing
information, withoutmore(suchasidentifying aparticulartool for presentation)is abstractasan

arcillary partof suchcollectionandanalysis.”ld. (citationsomitted).

Likewise, claims directedto the “processof gathering and analyzinigformation of a
specified content, then displayinghe results,” without “any particular assertedlyinventive
tedhnologyfor performing those functionsyere heldineligible in Electric Power Grp., LLC v.
AlstomS.A, 830 F.3d 1350, 135@ed.Cir. 2016).In addition,claimsdirectedto the “idea of
generating aecondmenufrom afirst menuand sendingthe secondmenuto another location”
wereheld patentneligible in Apple, Incv. Ameranth, Ing.842F.3d 1229Fed.Cir. 2016).

Similarly, in FairWarningIP, LLC v. latric Sys., InG.839 F.3d 1089Fed.Cir. 2016), the
FederalCircuit found computermplementedclaims for collecting and analyzing datéo find
specificeventdo be patent-ineligiblabstracideas.Specifically,thecourtfound the methodas
directedto a “combination” oftwo “abstractidea categories™ (1) “collecting information,
includingwhenlimited to particularcontent”;and (2) “analyzinginformationby stepspeoplego
throughin their minds, or bymathematicalalgorithrs, without more, as essentiallymental
processes.1d. at 1093-94 ¢itationsomitted). In determiningthat the patenivasan ineligible
abstractidea, the courtemphasizedthat “the ‘realm of abstractideas’ includes ‘collecting
information, includingwhenlimited to particularcontent,” andthat “analyzinginformation by
stepspeople go througtin their minds, orby mathematicalalgorithms, without more, [are]

essentiallymentalprocessesvithin the abstractidea category.’ld. (quoting Elec. Power Grp.,



LLC, 830 F.3dat 1353).The court further noted thdmerely presentingthe resultsof abstract
processesf collectingandanalyzinginformation, withoutmore (suchasidentifying aparticular
tool for presentation)is abstractasanancillary part of suchcollectionandanalysis.”ld. (quoting
Elec.Power, 830 F.3dat 1353).Therefore the court concluded thdigcausehe claimsatissue
were"“directedto collectingand analyzing informatioto detectmisuseand notifying auserwhen
misusds detected, theclaimswerepatentineligible.ld. at 1094;seeGoDaddy.coni.LC v. RPost
Commns Ltd, No. 14-00126, 2018VL 3165536at*8—13(D. Ariz. June 7, 2016pff'd, 685F.

App'x 992 (Fed.Cir. 2017)(invalidatinga patent“directedto the abstracideaof collectingand
providing information'thatusedan“authenticator’applying d mathematicahssociationomethod”
to enhancanessagelelivery and correspondencefollarity, Inc. v. Google Inc. No. 11-1103,
2015WL 7597413,at *4-8 (D. Del. Nov. 25, 2015)invalidating a patento enhanceonline

searchinghatrecitedmethoddo generaterefine,and suggest keywordmsedoartly on auser’s
past queries);OpenTV,Inc. v. Netflix Inc, 76 F. Supp. 3d 886, 892—9@\.D. Cal. 2014)
(invalidatingasabstract patenthatclaimedmethodgo gather data ancteatecustomadvertising
basedonthatdata)

However,notall improvementsn computerrelatedtechnologyareinherentlyabstractin
McRO,Inc., theFederalCircuit held a methodor automating thanimationof lip movementand
facial expressionsyhich replacedananimator’'ssubjective evaluatiowith automatedules,was
patenteligible. 837 F.3dat 1313-16. The FederalCircuit determinedthat becausehe method
involved“a specificassertedmprovementin computer animation, i.ethe automaticuse ofrules
of aparticulartype,” it did not just use a comput&s atool to automate conventionaktivity”
but insteadconstitutedan improvementto an existing technologicabrocesstself. Id. at 1314.

ThereforetheFederalCircuit defined the key inquirgs“whether theclaimsin thesepatents focus



on aspecificmeansor method that improves thielevanttechnology omareinsteaddirectedto a
resultor effectthatitself is theabstracideaand nerelyinvoke generiprocesseand machinery.”
Id.

In Enfish the FederalCircuit foundclaimsrelatedto adatabasstructurewerenotabstract
becausetheir focus included a newself-referential table [that] functions differently than
conventionatlatabasstructures.’822F.3dat 1337.Specifically,theselfreferentiatableallowed
programmergo constructdatabases newwaysthatrequiredlessmodeling and configuring of
various tables prior to launch.Id. at 1333. This was distinguishedfrom the performanceof
“economic or othetasksfor which a computers usedin its ordinarycapacity.”ld. at 1336.

Similarly, in Visual MemoryLLC v. NVIDIA Corp. 867 F.3d 1253Fed.Cir. 2017), the
court foundhattheclaimsatissuewerepatenteligible becaus¢heyweredirectedatan“improved
memorysystem”that configured operationaharacteristicef a computer'sachememorybased
on the typeof processoconnectedo thememorysystemld. at 1261. Depending on thpgocessor
type, the invention’smemay cachescould adjusttheir function, which allowed the claimed
inventionto accommodatelifferent types ofprocessorsvithout compromisingerformanceld.
at1256-57, 1259.

Likewise, in Trading Technologies International, In@ trading softwareinventionwas
foundto be patentligible.675F. App’x at1006. Thd-ederaCircuit upheld thevalidity of patents
becausdhey “improve[d] theaccuracyof tradertransactionsutilizing a softwareimplemented
programmatianet.” Id. The court found “theclaimedsubjectmatter[wag directedto a specific
improvementto the way computers operat for the claimed graphicaluserinterface method
imparts a specific functionality to a trading systemdirectedto a specificimplementationof a

solutionto a problenin thesoftwarearts.”Id. (citationsomitted). The problemsthe patent solved

10



werethosethatarosewhenatraderattempted'to enteranorderat aparticularprice,but misse[d]
the price becaus¢he marketmovedbeforethe orderwasenteredand executed” disometimes. .
. tradeswere executedat different pricesthan intendeddueto rapid marketmovement.”ld. at
1002-03.

In Amdocs(Israel) Ltd. v. OpenetTelecom/|nc., the FederalCircuit held that thepatent
providedan inventive conceptbecauseéhe componentdescribedn the patentverearrangedn
suchaway to “achievea technological solutioto a technological probm specificto compute
networks.”841F.3d 1288, 1300-0@Fed.Cir. 2016),cert.denied 138S.Ct.469 (2017)And more
recently,in Finjan, Inc.v. Blue Coat Systemsinc., the FederalCircuit held claimsdirectedto a
behaviorbasedvirus scanning methazbnstitutecanimprovementn computerfunctionality over
the“traditional, ‘code-matchingVirus scans’. 879F.3d 1299, 1304Fed.Cir. 2018).Theclaimed
behaviorbasedscans,n contrastto othersystemswhich searchedor matching codessnabled
more “nuancedyvirus filtering” in analyzing whethefa downloadable’s code . . . performs
potentially dangerousr unwanted operationsld. at 1304.As such,the court determined the
claimswere “directedto a nonabstractimprovementin computer functionalityratherthan the
abstracidea of computesecuritywrit large.”ld. at 1305.

In Data Engine TechnologielsLC v. GoogleLLC, the FederalCircuit found“a specific
methodfor navigating througlthreedimensionaklectronicspreadsheetsiias“not directedto an
abstracidea.” 906 F.3d 999, 100(Fed.Cir. 2018).The courtreasonedhatthe method provided
“a specificsolutionto thenexistingtechnological problems& computers angrior art electronic
spreadsheetsltl. at 1008.The navigationdifficulties of prior-artspreadsheetsereaddressetin
a particularway—nby providing a highlyintuitive, userfriendly interfacewith familiar notebook

tabsfor navigatingthe threedimensional worksheet environmentd. The court distinguished

11



other casesthat held claimsto be “simply directedto displaying a graphicaliserinterfaceor
collecting, manipulating, or organizinghformation” Id. at 1010. Instead,the claimsin Data
Enginerecited“a specific structure(i.e., notebookabs)within a particularspreadsheedisplay
that performs apecificfunction (i.e., navigatingvithin athreedimensionakpreadsheet)It. at
1010-11.

Recently in Ancaa Techs.Inc.v. HTC Am.,Inc., No. 2018-1404, 2018VL 6005021 at
*4 (Fed.Cir. Nov. 16, 2018), th€ederalCircuit foundclaimsdirectedto a method andystemof
preventing unauthorized use siftwareby checking whether softwareprogramwaslicensed
and stopping the program taikin other action were patenteligible. The court reasonedhat
“[ifmproving security—here,againsta computer’s unauthorized use of a progrararnbe a non-
abstractcomputerfunctionality improvementf done by aspecific techniquethat departsfrom
earlier approachego solve aspecific computer problem.’ld. (citation omitted). The claimed
methodin Ancoraspecificallyidentified how the functionality improvementas effectuatedoy
stating“a structurecontaining dicenserecordis storedin a particular,modifiable, nonvolatile
portion ofthe computer'sBIOS, and thestructurein thatmemorylocationis usedfor verification
by interactingwith the distinct computermemorythat contains the prograta be verified.”Id.
Therefore,the court determinedthe claim addresseda technological problemwvith computers:
vulnerability of licenseauthorizationsoftwareto hacking.” Id. Moreover, the court notedthe
prosecutionhistory reinforced“what the patentitself indicatesaboutthe changein previous
verificationtechniquegor computer security.Id. (citationsomitted).In short, thecourtconcluded
the patentwas “directedto a solutionto a computefunctionality problem:an improvementin

computerfunctionality that has‘the specificity requiredto transforma claim from oneclaiming

12



only aresultto oneclaimingaway of achievingt.” Id. (quotingSAPAmerica,Inc., 898 F.3cat
1167).

Under the backdrop dlfie cited casesthe '609 Ritentis aclosequestion okligibility. At
thisstagehowever, the Coufindsthe’609 Patentlaimspatentligible becaus¢heyaredirected
atresolvingan existing technological problam“extractingandselectingoperatorsn anefficient
way . . .in orderto reducethe load on grocessorandto reducedatadisseminatiorsuchas
bandwidthin a computesystem”for electronictrading ofsecuritiesderivaes,commoditiesand
otherfinancial instruments. '60%Patent1:53-57. The Court concludeshis caseis analogougo
Trading TechnologiesAmdocs and Data Engine becausethe '609 Patentwas designedto
“achieve a technologicakolutionto a technological problerapecificto computer networks,”
solving bottleneck and othkxtencyissuesassociatewvith transmissiorof largedatasets Amdocs
(Israel) Ltd., 841 F.3dat 1300-01,Data EngineTechsLLC, 906 F.3cat 1008 (holding apecific
methodfor navigating through aelectronicspreadsheatas not an abstractdeaandtherefore
patenteligible becausehe method provideda specific solutionto thenexisting technological
problemsin computers and prioart electronicspreadsheet¥’ Trading Techs.nt'l, Inc., 675F.
App’x at 1006 (finding the patergligible becauséthe claimedsubjectmatterwasdirectedto a
specificimprovemento the way computers operatiorior the claimedgraphcal userinterface
methodimpartsa specificfunctionalityto atradingsystemdirectedto a specificimplementation
of a solutionto a problemin the softwarearts”). Indeed,the specificatiors of the '609Patent
discusseghe inherit difficulty in distributing a“large amount of data . . for making trade
decisions”in the electronicsecuritiestrading context. '60%atent1:21-24. It notesthat simply
“updating the hardware”alone“may not [] be enougho boost the performande the central

system’for data disseminationd. 1:32-34.

13



The Court further finds thelaimsof the '609 Rtentarenotdirectedto theabstracideaof
comparingfirst andseconddatasetsfor the purpose of updating tlfiest dataset,but insteadare
claims regarding a ¢ompuer systeni which allows for more “efficienf]” “disseminatioh of
updatedpurchase/salegrice information which constitutesan improvementto an existing
technological proces$d. 1:5-9,1:6264, 10:1336. Specifically, claim 1 describesa “computer
systemfor generatingan updatedatasetto be sentto remoteterminals,” compri®d of certain
featuresld. 10:13-17.Suchfeaturesof the computesystemconsistof: (1) “a memory”; (2)“a
comparatoconnectabldéo thememory”, and(3) a“seledor . . . connectableo the memory.1d.
10:13-35.The “computersystem. . .[is] further comprisgd of] a communicatorlassociatedvith
the selectorfor generating and sendirag updatemessageomprising the updatdataset.” Id.
10:37-40.

Much like in McROandAncorg theclaimsin the '609 Patentfocus onspecificmeansor
methodgo improve therelevanttechnologyinsteadof beingdirectedat aresultor effect. Ancora
Techs.)nc., 2018WL 6005021at*4 (finding the patenivas“directedto a solutiorto a computer-
functionality problemanimprovementn computerfunctionalitythat hasthe specificityrequired
to transforma claim from oneclaiming only aresultto one claiming a way of achievingit™) ;
McRO,Inc., 837 F.3dat 1314 (defining the key inquirgs “whetherthe claimsin thesepatents
focus on apecificmeansor method that improves thelevanttechnology oareinsteaddirected
to a result or effect that itself is the abstractidea andmerely invoke genericprocessesand
machinery)). Specifically,theclaimsdescribehow the“comparator’'component of the computer
systemoperatesi.e., by:

sequentiallycomparing thedataelementsn the first dataset, the
resultof afirst comparisorcontrolswhich dataelementn the first

datasetandwhich dataelementin the seconddatasetthatwill be
comparedin a secondcomparisonupdating a parametem the

14



memoryafter each secondcomparison, andhitiating a selector

upon detectionof a dataelementin the seconddata set being

identicalto a dataelementin thefirst dataset|[.]
'609 Patent10:12-36.The claimsalsodetail the meansfor which the stepsin the “data set” are
storedandanalyzedn the“computersystem? (1) “updating gparametem thememoryaftereach
secondcomparison;” (2)initiating aselectorupondetectionof a dataelementn theseconddata
setbeingidenticalto adataelemenin thefirst dataset”, and(3) “storingthe determinedperators
in the memory.’ld. Claim 12 alsodescribeghe processafterdetectionof datain theseconddata
setthatis identicalto datain thefirst dataset, “initiating aselectiornprocessleterminingoperators
basedon the changparametestoredin the memory.ld. 11:18-21 Becauseahe Court finds the
claimsof the '609Patentare notdirectedto apatentineligible conceptandnotabstracideas put
insteadare patenteligible, the inquiry ends, and the Comeednot proceedto StepTwo of the

Alice analysis' Mortg. Grader, Inc., 811 F.3dat 1324. AccordinglyJEX’s Motion to Dismiss

Nasdaqg'snfringementclaimsbasedon the '609Paentis DENIED.

1 Although the Court neednot and does nateachStep Two of the Alice analysis,it notes
neverthelessStepTwo would be ‘moreappropriatelyaddressedfter discoveryin the contextof
a motionfor summaryjudgment.”DeviceEnhancemeritLC. v. Amazon.com, Inc189F. Supp.
3d 392, 401D. Del. 2016).“The question of whether@aim elementor combination oélements
is well-understood, routine and conventiot@h skilled artisanin the relevantfield is a question
of fact.” Berkheimerv. HP Inc., 881 F.3d 1360, 1368Fed.Cir. 2018).“Any fact . . .thatis
pertinentto the invalidity conclusionmust be proven byclear and convincingevidence.”ld.
Further,”[w] hether theclaim elementsor the claimedcombinationarewell understoodroutine,
conventionals a question ofact” Aatrix Software)nc. v. GreenShades Softwaré)c., 882 F.3d
1121, 1128Fed.Cir. 2018)And herg “that question cannot l@swereadverselyto thepatentee
basednthesourcegproperlyconsideresn amotionto dismiss suchasthe complaint, the patent,
andmaterialssubjectto judicial notice.”ld.

15



B. Direct Infringement

IEX arguesNasdaq'directinfringementclaimsfail becausehe Complaint doasotallege
“specificfactssupporting aeasonabl@enferenceof directinfringement.”(ECFNo. 23-1at20-21.)
Nasdaq assertsits Complaint contains robust infringemergtllegatons to surpass the
Igbal/Twomblystandard(ECFNo. 27 at 23.)

“Although the Igbal/Twomblystandardappliesto ‘all civil actions, its applicability to
patentcaseshasbeeninterpretedifferently amongfederalcourts.”Robern, Incv. Glasscrafters,
Inc., 206 F. Supp. 3d 1005, 100@®.N.J. 2016).This discrepancys dueto thenRule 84 of the
FederalRulesof Civil Procedurewhich provided guidance on hote sufficiently pleadaclaim.
Id. Rule 84 stated “The Formsin the Appendix . . illustratethe simplicity andbrevity thatthese
rulescontemplate.’Fed.R. Civ. P. 84. Form 18 in the Appendix ofForms entitled“Complaint
for Patentinfringement,” providedn examplefor pleading alaim of direct patent infringement.
However,in December2015,Rule 84 wasabrogatedRobern, Inc.206F. Supp. 3dat 1008.As
such Form 18waslikewise abrogatedid.

Before Rule 84’s abrogation, courts toakfferent views asto whetherlgbal/Twomblys
higherpleadingstandarcr Form 18’s standard applietd. Form 18 requireda plaintiff to merely
pleadthefollowing:

(1) an allegationof jurisdiction; (2) astatementhat theplaintiff
owns the paten(3) a statementhat defendantasbeeninfringing
the patentby making, selling, and usinjghe device]enmbodying
the patent”; (4) atatementhattheplaintiff has giverthe defendant
notice ofits infringement; and (5) a demaiar an injunction and
damages.
K-Tech Telecomm.|nc. v. Time Warner Cable, In¢.714 F.3d 1277, 128@ed. Cir. 2013)

(quotingMcZeal v. SprintNextelCorp, 501 F.3d 1354, 135@Fed.Cir. 2007)).In In re Bill of

Lading Transmissior& Processingsys.PatentLitigation, 681 F.3d 1323, 1334ed.Cir. 2012),
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the FederalCircuit madeclearthatthe “Formsarecontrolling only for cawsesof actionfor which
thereare samplepleadings.” 681 F.3@t 1336. There,the court found that alaim for direct
infringementwasproperly pledf consistentvith Form18.1d. at 1334. Howeverif theallegation
wasone of indirect infringement, theeBeralCircuit lookedto thelgbal/Twomblystandardid. at
1337-39.

Unlike the FederalCircuit, “ [o]ther courts . . . held thabecausethe Twombly/Igbal
pleadingstandardappliesto all civil casesa patent infringement complaintustdo more than
simpy asserthe bareelementof aclaim, andthata Form 18-style complaintwill not suffice,in
theaftermathof Twomblyandigbal.” RobernInc., 206F. Supp. 3dat 1009-10 (quotingsradient
Enters. Inc.v. SkypelechsS.A, 848F. Supp. 2d 404, 40fN.D.N.Y. 2012) anctiting Medsquire
LLC v. Spring MedSys.Inc., No. 11-4504, 201WL 4101093at*2 (C.D. Cal. Aug. 31, 2011)
(requiringIgbal/Twomblyplausibility pleadingin casesof direct patent infringement)Benderv.
LG Elecs.U.S.A., Inc.No.09-02114, 2010VL 889541at*6 (N.D. Cal.Mar. 11, 2010)Ysame).

This discrepancyemainsevenafterthe abrogation oRule 84. Somecourtsin this district
have“determinedhatthelgbal/Twomblyplausibility standard appliesRobern, Inc.206F. Supp.
3dat1010,while others continué useForm18.Endo Pharm., Incv. Impax Labs., IngNo. 16-
2526, 2016WL 6246773at*5 (D.N.J.Oct. 25, 2016). irespectiveof what standard should or
does applythe Courtfinds Nasdaqg'sComplaintsatisfiesthe higheistandardf Igbal/Twombly

Underlgbal/Twombly aplaintiff is requiredto plead“factual contenthatallowsthe court
to draw the reasonablenferencethat the defendanis liable of the misconduct allegedDisc
DiseaseSols. Incv. VGH Sols., Inc.888 F.3d 1256, 126(Fed.Cir. 2018) (quotinggbal, 556

U.S. at 678(citing Twombly 550U.S. at 556)). “Specific factsare not necessarythe statenent
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needonly give the defendanfair notice of whatthe . . .claimis and the ground upomwhich it
rests.”Ericksonv. Pardus 551U.S.89, 93 (2007)djtationsomitted)

Thedirectinfringement of gpatentoccurswhena party, without authoritymakes,uses,
offersto sell, or sellsany patentednvention,within the United States.”35U.S.C.§ 271(a). “A
patenteemay prove direct infringement under § 271(aither by (1) demonstratingspecific
instancesf directinfringement; or (2) showing thain accuseddevicenecessarilyinfringes on
thepatent. ACCOBrands, Incv. ABALocksMfrs. Co. 501 F.3d 1307, 131Fed.Cir. 2007).To
stateaclaim for directinfringement,aplaintiff mustlist the defendant’s productghich allegedly
infringe, describethe allegedinfringement,andrelate“factual assertiongo the pertinentlaims”
in its patent.Robern,Inc., 206 F. Supp. 3dat 1011.The complaintmustallegethat theaccused
product infringes ofeachand everglemenbf atleastoneclaim” of theplaintiff's patentseither
literally or equivalently."Disc DiseaseSols.Inc., 888 F.3dat 1260.

Here,asto eachassertegatent,Nasdaq's Complaint providesfficient detail to statea
claimunderigbal/Twanbly. IndeedNasdagqmamedEX'’s productastheAccusedPlatform which
allegedlyinfringed eachof the Nasdagpatentsandclaims “the AccusedPlatformand anyother
IEX platforms.” (ECF No. 1 141, 108, 138, 164, 210, 255, and 30h)eachCount ofthe
Complaint, Nasdaqgalso describesthe allegedinfringement anddentifies how IEX’s product
infringes oneveryelementof at leastoneclaim in eachof Nasdaq’spatentsFor example asto
the '264Patentand '797Patent the Complainalleges:

with regardto claim 1, uponinformationandbelief, IEX’s Accused
Platform is, or includes, an electronic system for trading of
securities,the systemcomprising: aprocessordevice; amemory
storinga queue, the quewstoring closing orders alongith other
ordersfor atradedsecurity;a computereadablenediumstoringa
computer program productthe computer program product

comprisinginstructionsto causethe servercomputersystemto:
receivethe closingordersand the otheordersfor the security;
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disseminatean order imbalanceindicator indicative of predicted
trading characteristicsof the security at close of trading, the
predictedtrading characteristichasedupon aprice at which those
closing orderswould executeat the time that the orderimbalance
indicator is disseminatedreceive additional closing orders that
maximizethe number ofharesexecutedit apredictedinal closing
price; determine &final closing price for the security basedon
marketableclosing ordersand other orders; and executtleast
someof the closingordersat thedeterminedinal closingprice.

(Id. 19 42, 109.) Regarding th@64 Patent the Complaint also identifies “IEX Auction
Information”—a term drawn from IEX's documents—as including information that is
“substantially similar . . . to the NasdagNet ImbalanceOrder Indicator” (Id. § 48-49.)The
Complaint furtherspecifiesthat “Auction Information to be disseminatedby IEX includes
information‘indicat[ing] potentialclearingpricesfor the auction.”Id. { 48.Thisis sufficientto
providelEX with reasonabl@oticeof thespecificway it is allegedlyinfringing onthis patent.
Regardinghe’797 Patentthe Complainassertghe“IEX Auction Information”is similar
to theNasdad\etImbalanceOrderindicabr and thatEX’s disseminatetiReferencePrice”is the
“price inside the ReferencePrice Rangeat which ordersfrom the Auction Book would match.”
(Id. 91114, 124.)rhis,in combinatiorwith the aboveis sufficientto providelEX with reasonable
notice of thespecificway it is allegedlyinfringing onthis patent.
As to the’827 Patentthe Complaintstates:

As an example, with regard to claim 1, upon information and belief,

IEX’s Accused Platform is, or includes, a system for sdesrit

trading, the system comprising: a plurality of securities processors

for processing attributable security interest messages generated by

market participants, the attributable security interest messages relate

to securities traded on the securities trading system, each security is

assigned to one or more of the securities processors based on a

unique security identifier associated with the security; and an order

routing system for routing each attributable security interest

message to one of the securities processors according to the
assignment.
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(Id. T 139.)The Complaintalso contendsthat “[a]t the core oOf[IEX’s] Systemare several
matching enginegisedto process[fincoming ordersfrom ‘Users.” (Id. § 141.) Paragraphs 146
and 147 othe ComplaintdetailIEX’s use ofimultiple matchingenginesall of whichalso“handles
a setof symbols” andareroutedvia “order entry gateways.”(Id. 11146-47.)Thisis sufficientto
providelEX with reasonabl@oticeof thespecificway it is allegedlyinfringing onthis patent.

As to the’112 Patentthe Complaintstates:

As an example, with regard to claim 1, upon information and belief,
IEX’s Accused Platform is, or includes, a computer system for
execution of transactions involving execution of orders for
securities, the computer system comprises: a central processor
device; a sequential access storage device that provides a persistent
store of recorded information; a main memory coupled to the central
processor and the main memory storing: an order b@bkrtbludes

order and/or quotes for a particular security, the orders and/or quotes
having various prices, sizes and time priorities; executable code that
causes the processor device to match the orders and/or quotes in the
order book for the security toraceived order for the security, with

the order book only accessible by the executable code that matches
orders and/or quotes; and the executable code that matches further
comprising: order management executable code that sends a
message to report matchiof the received order, or a portion of the
received order, to orders and/or quotes in the order book to an order
activity log file located in the sequential access storage device.

(Id. 1 165.) Paragraphs 169 through HIfbdescribean IEX patentapplicationandallegehow
IEX’s technology depicteth theapplicationis the sameasthatin Nasdaq’s '11ZPatent.(Id. 1
169-72.)This is sufficientto providelEX reasonablenotice of thespecifc way it is allegedly
infringing onthis patent.
As to the’622 Patentthe Complaintstates:

As an example, with regard to claim 1, upon information and belief,

IEX’'s Accused Platform is, or includes, a computer system for

trading securities in an eleotric trading venue, the computer

system comprises: a processor; a main memory that stores: an order

book, the order book comprising a plurality of unfulfilled orders to
trade a particular security that trades on the electronic trading venue,
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with the ordes sent for execution against contra side interest; and a
first portion of a computer system product that accesses the order
book comprising instructions to: find the orders in the order book
that can be matched to a received order sent to the electemhigtr
venue; match a portion of a received order for a security against one
or more orders stored in the order book that resides in the main
memory, with the first portion of the computer program having
exclusive access to the order book; and a remaining portion of a
computer program product to access a log stored in a persistent
storage device and to process activities related to the processing of
securities other than to match the received order to orders in the
order book, with the remaining portion hagiaccess to the order
book in the main memory only through the first portion of the
computer program product; one or more persistent, computer
readable storage device that store the computer prqgratact and

the log to store results of related to processing of securities other
than to match the received order to orders stored in the order book.

(Id. § 211.) The Complaint alsdaimsthat the “matching engine” identified in IEX's patent
applicatian is the only “portion of . . . code” that can access the order btahK] @16.)This is

sufficient to provide IEXwith reasonable notice of the specific way it is allegedly infringing on

this patent.

Regarding the 362 Patent, the Complaint states:

As an example, with regard to claim 1, upon information and belief,
IEX’'s Accused Platform is, or includes, a computer system
comprising: a processor configured to receive electronic trading
orders and operatively coupled to; a main-tramsitory memory

tha holds an order book containing unexecuteatling orders
received by the processor, the main-@msitory memory holding

the entire order book that stores unexecuted orders for at least one
security trading on an electronic trading venue; and an extgeut
computer program executed on the processor and residing in the
main nontransitory memory, with execution of the computer
program causing the processor to: match, by the processor, a
received, new, trading order against the unexecuted trading orders
pending in the order book, during matching, the processor accessing
the order book for matching wherein other processes are restricted
by said processor from accessing the order book; insert, in a log file
that resides in a netmansitory storage medium, formation
representing an activity relating to a security interest stored in the
order book that resides in the main fteamsitory memory; and

21



receive a user query relating to the security interest stored in the log
file that resides in the nemansitorystorage medium.

(Id. 1 256.)The Complaint further specifies thgt) “IEX’'s User Manual states that IEX offers an

electronic ‘trading platform’ that processes ‘incoming orders’ from ‘Usgids. 1 257); (2)IEX’s

User Manual states that IEX’s systlas a ‘continuous, automatic matching functigrd. 1 259);

and (3) describes order book isolation like Nasdaigisffl 26062). This is also sufficient to

provide IEXwith reasonable notice of the specific way it is allegedly infringing orpihtisnt.
Lastly, as to the '609 Patent, the Complaint alleges:

As an example, with regard to claim 1, upon information and belief,
IEX’s Accused Platform is, or includes, a computer system for
generating an update data set to be sent to remote termhals, t
update data set comprising operators describing differences between
a first data set comprising sorted data elements and a second data set
comprising sorted data elements, the computer system comprising:
a memory comprising the first and the second skettza comparator
connectable to the memory for sequentially comparing the data
elements in the second data set with the data elements in the first
data set, the resudf a first comparison controls which data element

in the first data set and which dakement in the second data set
that will be compared in a second comparison updating a parameter
in the memory after each second comparison, and initiating a
selector upon detection of a data element in the second data set being
identical to a data elemem the first data set, the selector being
connectable to the memory and to the comparator, the selector being
adapted to determine operators based on the parameter stored in the
memory, and storing the determined operators in the memory,
wherein the compter system is configured to generate an update
data set, including the determined operators describing differences
between the second data set and the first data set, to be sent to the
remote terminals.

(Id. 1 301.) The Complaint furtheteclaredEX’s system performs a comparison of order book
versions, identifies how the order book has changed, and disseminates an updated data set based
on the comparisonld. 11 302308.) This is sufficient to provide IEXvith reasonable notice of

the specific way it is allegedly infringing on this patent.
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To the extent IEX argues the Complaint does not specify the precise methods IEX use in
its infringing device, at this stage of the litigation, all Nasdaq has atedssIEX’s public
statements, which it used to fashion the Complaint. The specifics of how fEX®rtedly
infringing device workss something to be establish through discovéfgZeal v. Sprint Nextel
Corp., 501 F.3d 1354, 1358 (Fed. Cir. 200¥he Courfinds Nasdaq's 8@age, 323paragraph
Complaintpleads‘factual content that allows the court to draw the reasonable inference that the
defendant is liable of the misconduct allegddisc Disease Sols. In888 F.3d at 1260 (citation
omitted). Accordinty, IEX’s Motion to Dismiss Nasdaq’s direct infringement claimBENIED .

C. Induced Infringement

IEX argues Nasdaq fails to adequately plead induced infringement bédailsd to plead
direct infringement, specific intent to induce infringement, dradIEX had presuit knowledge
of the Patentin-Suit. (SeeECF No. 231 at 2935.) Nasdaq argues it has sufficiently plead induced
infringement because it asserts thedharties involved and how they infringed. (ECF No. 27 at
39-40.)

Title 35 of the United States Code secti®nl(b) states “Whoever actively induces
infringement of a patent shall be liable as an infringénducement requires a showing that the
alleged inducer knew of the patent, knowingly induced the infringing acts, and possesseda specifi
intent to encourage anothglinfringement of the patentVita—Mix Corp. v. Basic Holding, In¢.

581 F.3d 1317, 1328 (FeQir. 2009). Therefore, ¢ state a cian for induced infringementa
plaintiff must plead factsaisinga plausible inference that{1) Defendants knowingly induced a
third party to perform specific acts; (2) Defendants specifically intenolethé induced acts to
infringe the[a]ssertedp]atents; and (3) as a result of the inducement, the third party directly

infringed the[a]ssertedp]atents.”Straight Path IP Grp., Inc. v. Vonage Holdings Coiyo. 14
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502, 2014 WL 3345618, at *2 (D.N.J. July 7, 2018Be HoffmarALa Roche Inc. v. Apotdrc.,
No. 07-4417, 2010 WL 3522786, at *2 (D.N.J. Sept. 2, 2010).
“[lInducement requires evidence of culpable conduct, directed to encouraging another
infringement, not merely that the inducer had knowledge of the direct infringetivities.”"DSU
Med. Corp. v. IMS Cp471 F.3d 1293, 1306 (Fedir. 2006). The Supreme Court explained that
the “knowledge” required for inducement includes both knowledge of the patent and knowledge
of infringement.Commil USA, LLC v. Cisco Sys., Int35 S.Ct. 1920, 19262015). Tterefore
to “sufficiently plead induced infringement, [tbemplaints] must contain facts plausibly showing
that the defendants] specifically intended their customers to infringe thgatent[s] and knew
that the customé&s acts onstituted infringementh re Bill of Lading Transmission & Processing
Sys. Patent Litig.681 F.3cat 1339.
Here, Nasdaq has not adequately alleged IEX’s specific intent to encourage @thers t

infringe. Nasdaq alleges that IEX induced infringement

by actively and knowingly inducing, directing, causing, and

encouraging others, including by not limited to, their consultants,

software developers, engineers, customers, repair providers, and end

users (such as primary market makers, competitive market makers

and brokerdealers) to make, use, sell, offer to sell, and/or import

within the United States, an automated platform made in accordance

with the [Patentsn-Suit], including, but not limited to, the Accused

Platform, by, among other things, providing @&, instructions,

and technical assistance relating to the Accused Platform on IEX

websites.
(ECF No. 1 1Y 98, 127, 153, 198, 243, 290, 3Ma3daqg has set forth facts demonstrating that
IEX was aware of the PatentsSuit. (d. 1 2936.) It has alscalleged that IEX induced its
consultants, software developers, engineers, customers, repair provideesdausers to make,

use, sell, offer to sell, and/or import within the United States, an automatexrplaif providing

access, instructions, and technical assistance relating to the Accused Platf&ixn dowever,
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much like inStraight Path “while these allegations may be sufficient to establish elements one
and three of induced infringement,” Nasdaqg “has not shown that [IEX] specificalhdedéor

the induced acts to infringe the [PatemtsSuit].” Straight Path IP Grp., In¢2014 WL 3345618,

at *2. Therefore, Nasdaq has failed to establish element two. Accordingly, IEX’s Motion t
Dismiss Nasdaq's induced infringement claim&RANTED.

D. Will ful Infringement

IEX argues Nasdagq fails to adequately plead willful infringement because it thpleao
facts that support egregious misconduct orquie¢ knowledge. (ECF No. 2B at 3537.) Nasdaq
argues the Complaint adequately pleads willful infrmgat because it pleads the former Nasdaq
employees were involved in the filing and construction of the Paite/@sit. (ECF No. 27 at 34-
38.)

Pursuant to section 284 of the Patent Act, once infringement has been established, the court
hasdiscretion to ward enhanced damages against those guilty of patent infringementhree
times the amount found or assesd¢alo Elecs., Inc. v. Pulse Elecs., Int36 S. Ct. 1923, 1935
(2016).In 2016, the Supreme Court abrogated the Federal Circuit's previousativtest for
establishing willful infringementld. “In so doing, the[Halo] Court invited district courts to
exercise discretion in evaluating whether to award enhanced damageS8bndl&.C. § 284.”
Progme Corp. v. Comcast Cable CommtLC, No. 171488, 2017 WL 5070723, at *12 (E.D.
Pa. Nov. 3, 2017keeHalo Elecs., InG.136 S. Ct. at 1935. In other worthalo emphasizedhat
this Courtshould ‘exercise its discretion as proedl in 35 U.S.C. § 284 in order to determine
whether to award enhanced damages, and that the focus should be on whether the patentee has
shown that this is aregregious case[] of misconduct beyond typical infringertiexarian Med.

Sys., Inc. v. Elekta ABNo. 15871, 2016 WL 3748772, at *7 (D. Del. July 12, 2Q1€e also
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Halo Elecs., InG.136 S. Ct. at 1936 (Breyer, J., concurring) (“[T]he Ceurferences to ‘willful
misconduct’ do not mean that a court may award enhanced damages simply because the evidence
shows that the infringer knew about the patent and nothing more.”).

“A patent infringe'rs subjective willfulness, whether intentional or knowimgay warrant
enhanced damages, without regard to whether his infringement was objeetkédgs’ Progme
Corp., 2017 WL 5070723, at *12quotingHalo Elecs., Inc.136 S. Ct. at 193. However, a
“[m]ere formulaic pleading of willful infringement will not survive a Rule 12(b)(&tion.” Id.
Neverthelesssubsequent tblalo, broadallegations of willfulness without a specific showing of
egregiousneshave beerenough to withstand a motion to dismiSee BieRad Labs Inc. v.
Thermo Fisher Scientific Inc267 F. Supp. 3d 499, 501 (D. Del. 2017) (“At the pleading stage, it
is not necessary to show that the case is egregiobeiinaFocus LLC v. Ulthera, Inc201 F.
Supp. 3d 465, 473 (D. Del. 2016inging that general allegations of willful infringementre
sufficient undemMalo to surpass motion to dismiss)herefore, Where a complaint permits an
inference that the defendant was on notice of the potential infringement arwrsiiiued its
infringement, the plaintiff has pled a plausible claim of willful infringeniekizowa Hakka Bio,

Co. v. Ajinomoto Co.No. 17313, 2018 WL 834583, at *13 (D. Del. Feb. 12, 2018) (citing
Telebrands Corp. & Prometheus Brands, LLC v. Everstar Merchandise Cq.Niotd172878,

2018 WL 585765, at *8 (D.N.J. Jan. 29, 2018) (allegations that defendants had notice of the patent
in-suit since their receipt of the complaint and yet still created and sold thediiegfringing
product are sufficiet to establish a plausible entitlement to enhanced damages)

Taking the allegations in the Complaint as true, Nasdaq has created a sufficienicefer
of egregiousness to allow its willful infringement claims to proceed past thdipiestage. The

Conplaint alleges IEX knew of the PatemtsSuit “years before this Complaint was filed”
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because “IEX hired at least four former Nasdaq technology employees fantitidh&inventions
described in the Patenits-Suit.” (ECF No. 1 T 230.) The former empmyees allegedly
participated in the filingandcontributed in the developmeunitthe Patentin-Suit. (d. 11 3136.)
Such allegations are sufficient undBvombly and Igbal, as they are more than a formulaic
pleading. Accordingly, IEX’s Motion to Dismisdlasdaq’s willful infringement claims is
DENIED.

E. Whether the Complaint Pleads Infringement by both IEX Defendants

IEX argues Nasdaq'’s Complaint fails to distinguish between IEX Group, Inc. andoirsvest
Exchange, LLC even though thaye distinct entities. (ECF No. Z3at 37.)Nasdaq argues the
Complaint “does refer to both Defendants as ‘IEX’ for convenience, baisdt specifically
describes the relationship between the two entities, and specifically accuses hah ehti
infringing acts.” (ECF No. 27 at 24.) Nasdaq argues the “need to sue both entitiesamnotbe fr
fact that IEX Defendants’ shared website aoither publiclyavailable materials are not
forthcoming about which entity does whatd.(at 25.)

“[T]he consistency of the subject of the pleading,.despite its group format, means that
it can be reasonably inferred that each and every allegetiomde againstéach individual
defendant.’Zond, Inc. v. Fujitsu Semiconductor Lt890 F. Supp. 2d 50, 53 (D. Mass. 20k&e
Bilecki v. Mather Inv'rs, LLCNo. 081, 2008 WL 4376372, at *2 (W.D. Mich. Sept. 22, 2008)
(“The Federal Rules of Civil Predure do not require a plaintiff to make separate statements
against each individual defenddhtsee alsa@’homas v. Luzerne Corr. Facility, 310 F.Supp.
2d 718, 721 (M.DPa.2004).The pervasiveness of this practice is enough to convince the Court

that this procedure is propésccordingly, IEX’s Motion toDismiss on this account BENIED.
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If discovery establishes only one defendant committed the infringing acts, the démetaghé can
sed& summary judgment on that ground.
V. CONCLUSION

For the reasonsset forth above,|IEX’s Motion to Dismiss is GRANTED without

prejudice asto Nasdaqg'snduced infringementlaimsbutDENIED asto all otherclaims.

Date:January4, 2019 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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