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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DONALD GERALD HEWINS,
Plaintiff,
Case No. 3:18-cv-3989
V. Magistrate Judge Norah McCann King

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER

This matter comebefore the Court pursuant to Section 205(g) of the Social Security Act,
as amendedi2 U.S.C 8 405(g), regarding the application of Plaintiff Donald Gerald He¥ans
Disability Insurance Benefitsnder Title 1l of the Social Security Act, 42 U.S.C. 88 40%eq
Plaintiff appeals from the final decision of the Commissioner of Social Sedgrityingthat
application. After careful consideration of the entire record, including the adineidgrative
record, the Court decides this matter pursuant to Rule 78(b) of the Federal Rtilgs of
Procedure and Local Civil Rule 9.1(f). For the reasons that follow, the @werses the
Commissioner’s decision and remands the action for further proceedings
l. PROCEDURAL HISTORY

In July 2014, Ruintiff filed his application for benefits, alleging that he has been disabled
sinceAugust 31, 2013R. 201-09. Plaintiff’'s applicatiorwasdenied initially and upon
reconsideration. R. 99.08. Plaintiff sought de novahearing before an administrative law
judge. R. 10910. Administrative Law Judgeenise Martin*ALJ”) held avideo hearing on

June 13, 2017, at which Plaintiff, who was represented by couppekre@d and testifieds did
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a vocational experR.33-64.In adecisiondatedAugust 9, 2017, the ALJ concluded that
Plaintiff was not disabled within the meaning of the Social Securityaany timerom August
31, 2013, the alleged onset date, throtighdate of that decisioR. 15-28. That decision
became the final decision of the Commissioner of Social Security when the AGpealsil
declined review p January 24, 2018. R—&. Plaintiff timely filed this appealyrsuant to 42
U.S.C. § 405(g). ECF No. 1. On August 3, 20RRintiff consented to disposition of the matter
by a United States Magistrate Juggesuant t@8 U.S.C. § 636(c) and Rule 73 of the Federal
Rules of Civil Procedure. ECF No.!@nMarch 12, 2020the case was reassigned to the
undersigned. ECF No. 28. The matter is now ripe for disposition.
. LEGAL STANDARD

A. Standard of Review

In reviewingapplicationsfor Social Security disability benefitd)is Court haghe
authority to conduct a plenary reviewlegal issues decided by the AlKhepp v. Apfel204
F.3d 78, 83 (3d Cir. 2000). In contrast, the Court reviews the ALJ’s factual findings to
determine if they are supported fiybstantial evidenc&ykes v. ApfeR28 F.3d 259, 262 (3d
Cir. 2000);see alsa12 U.S.C. 88 405(g), 1383(c)(3). Substargiatience’doesnotmeana
largeor considerable amount e¥idence putrathersuchrelevantevidenceasareasonablenind
mightacceptasadequateo support a conclusionPiercev. Underwood 487U.S.552, 565
(1988)(citationandinternal quotationsmitted);seeK.K. exrel. K.S.v. Comm’rof SocSec,
No. 17-2309 , 2018VL 1509091at*4 (D.N.J.Mar. 27, 2018). Substantiavidencas “less

thanapreponderancef theevidenceput‘more thanamerescintilla.” Baileyv. Comm’rof Soc.

The Commissioner has provided general consent to Magistrate Judge jurisdictionsin case
seeking review of the Commissioner’s decisi®aeStanding Order In re: Social Security Pilot
Project (D.N.J. Apr. 2, 2018).
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Sec, 354 F.App'x 613, 6163d Cir. 2009) titationsandquotationomitted; seeK.K., 2018
WL 1509091at*4.

The substantial evidenstandards adeferentialtandardandthe ALJ’s decisioncannot
be setasidemerelybecaus¢he Court'acting de novo might haveeachedadifferent
conclusion."Hunter Douglas|nc.v. NLRB 804 F.2d 808, 81&3d Cir. 1986);see e.g, Fargnoli
v. Massanari247 F.3d 34, 38 (3d Cir. 200t Where the ALJX findings of fact are supported
by substantial evidence, we are bound by those findings, even if we would have decided the
factual inquiry differently.”)citing Hartranft v. Apfe] 181 F.3d 358, 360 (3d Cir. 1999K.K.,
2018WL 1509091 at*4 (* [T]he districtcourt... is [not] empoweredo weightheevidenceor
substitutats conclusiondor those of thdact-finder.””) (quotingWilliamsyv. Sullivan 970 F.2d

1178, 11833d Cir. 1992)).

NeverthelessheThird Circuit cautionghatthis standardf reviewis not “atalismanic
or selfexecutingformulafor adjudication.”’Kentv. Schweiker710 F.2d 110, 11@d Cir. 1983)
(“ThesearcHor substantiakvidences thus agualitativeexercisewithoutwhich ourreview of
socialsecuritydisability caseseaseso be merelydeferentiandbecomesnsteadasham.”);
seeColemanv. Comnir of SocSec, No. 15-6484, 2016VL 4212102at*3 (D.N.J.Aug. 9,
2016). The Courthasa dutyto “review theevidencdn its totality” and“take into account
whateverin therecordfairly detractdrom its weight.” K.K., 2018WL 1509091 at *4 (quoting
SchonewolV. Callahan 972F. Supp. 277, 284 (D.N.J. 199(Cjtationsand quotationomitted));
seeCotterv. Harris, 642 F.2d 700, 70@d Cir. 1981) étatingthatsubstantial evidenaxists
only “in relationshipto all the other evidenda therecord”). Evidence is not substantial if “it is
overwhelmed by other evidence,” “really constitutes not evidence but mere conclosion,”

“ignores, or fails to resolve, a conflict created by countervailing evideié¢allace v. Sec'y of
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Health & Human Servs722 F.2d 1150, 1153 (3d Cir. 1983) (citikgnt 710 F.2dat 114) see
K.K., 2018WL 1509091 at*4. TheALJ decision thus must kst asideif it “did nottakeinto
accounttheentirerecordor failed to resolveanevidentiaryconflict.” Schonewo|f972F. Supp.
at 284-85(citing Goberv. Matthews 574 F.2d 772, 77@d Cir. 1978))

AlthoughanALJ is notrequired‘to useparticularlanguage oadhereo aparticular
formatin conductingthe] analysis’ the decision mustontain“sufficientdevelopment of the
recordandexplanatiorof findingsto permitmeaningfulreview.” Jonesv. Barnhart 364 F.3d
501, 5053d Cir. 2004)(citing Burnettv. Comm’rof Soc. Se, 220 F.3d 112, 119 (3dir.
2000));seeK.K., 2018WL 1509091 at *4. The Court“need|[s]from the ALJ not onlyan
expression of the evidence stwnsideredvhich supports theesult,butalsosomeindicationof
the evidencaevhichwasrejected.” Cotter, 642F.2d at 705-06;seeBurnett 220 F.3dat 121
(“Although theALJ mayweighthecredibility of theevidence[s/lhe must give somiadication
of the evidenceavhich [s/]herejectsand[the] reason(sjor discounting suckvidence.”)citing
Plummerv. Apfel 186F.3d422, 429 (3dCir. 1999)).“[T]he ALJ is not requiredo supply a
comprehensive explanatidor therejection of evidencejn mostcasesasentencer short
paragraptwould probablysuffice.” Cotter, 650 F.2cat482. Absensucharticulation,the Court
“cannottell if significant probativevidencevasnotcreditedor simply ignored.”ld. at 705.As
the Third Circuit explains:

Unlessthe [ALJ] hasanalyzedall evidenceand has sufficiently explainedthe

weight[s/]hehasgivento obviously probaive exhibits,to saythat[the] decisionis

supported by substantiaVidenceapproachesn abdicationof the court’s duty to

scrutinizetherecordasa wholeto determinewhether the conclusioneachecdare
rational.

Gober, 574 F.2d at 776eeSchonewo|f972F. Supp.at 284-85.
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Following review of the entire record on appeal from a denial of benefits, the Court ca
enter “a judgment affirming, modifying, or reversing the decision of the [Commissiongrjofvi
without remanding the cause for a rehearind’U.S.C. § 405(g). Remand is appropriate if the
record is incomplete or if the ALJ’s decision lacks adequate reasoning omsatteajical or
contradictory findingsSee Burneft220 F.3d at 119-2odedworny v. Harris745 F.2d 210,
221-22 (3d Cir. 1984). Remand is also appropriate if the ALJ’s findings are not the product of a
complete review which “explicitly weigh[s] all relevant, probative and availebilgence” in the
record. Adorno v. Shalala40 F.3d 43, 48 (3d Cir. 1994) (internal quotation marks omitted);
A.B.on Behalf ofY.F.v. Colvin, 166F. Supp.3d 512, 51@.N.J.2016). Adecisionto “award
benefitsshould banadeonly whentheadministrativerecordof the casehasbeenfully
developecandwhensubstantiakvidenceon therecordasa wholeindicatesthattheclaimantis
disabledandentitledto benefits.”"Podedworny 745 F.2cdat 221-22(citationandquotation
omitted);seeA.B, 166F. Supp.3dat518.In assessingvhethertherecordis fully developedo
supportanawardof benefits courtstakea mordiberal approactwhenthe claimanthasalready
facedlongprocessinglelays.See e.g, Moralesv. Apfel 225 F.3d 310, 32(Bd Cir. 2000).An
awardis “especiallyappropriatavhen“further administrative proceedings would simply prolong
[Plaintiff's] waiting and delay his ultimate receipt of benefi8ddedworny745 F.2d at 223;
seeSchonewo|f972F. Supp.at 290.

B. Sequential Evaluation Process

The Social Security Aastablishes five-step sequential evaluation procéss
determiningwhether gplaintiff is disabled within the meaning of the statute. 20 C.F.R. §

404.152@a)(4). “The claimant bears the burden of proof at steps one through four, and the
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Commissioner bears the burden of proof at step fi@mith v. Comm’r of Soc. Se631 F.3d
632, 634 (3d Cir. 201q¥iting Poulos v. Comm’r of Soc. Sed74 F.3d 88, 92 (3d Cir. 2007)).

At step one, the ALJ determines whether the plaintiff is currently engagetstantial
gainful activity. 20 C.F.R. 8§ 404.1520(b). If so, then the inquiry ends becayseaititéf is not
disabled.

At step two the ALJ decides whether the plaintiff has a “severe impairnoent”
combination of impairments that “significantly limits [the plaintiff's] physical or meriditg
to do basic worlactivities[.]” 20 CF.R. 8 404.1520(c)f the plaintiff does not have a severe
impairment or combination of impairments, then the inquiry ends becaugkithtéf is not
disabled. Otherwise, the ALJ proceeds to step three.

At step thregthe ALJ decides whether tp&aintiff’'s impairment or combination of
impairments “meets” or “medically equals” the severity of an impairment in the Listing
Impairments (“Listing”) found at 20 C.F.R. 8§ 404, Subpart P, Appendix 1. 20 C.F.R. §
404.1520(d). If so, theméplaintiff is presumed to be disabled if the impairment or combination
of impairments has lasted or is expected to last for a continuous period of at leastti loh
at 8 404.1509. Otherwise, the ALJ proceeds to step four.

At step four the ALJ must determine the plaintiffesidual functional capacity (“RFC”)
and determine whether tipéaintiff can perform past relevant work. 20 C.F.R. 8 404.1520§e), (
If the plaintiff can perform past relevant work, then the inquiry ends bedagipkintiff is not
disabled. Otherwise, the ALJ proceedsh® finalstep

At step five, the ALJ must decide whether iaintiff, consideringhe plaintiffsRFC,
age, education, and work experience, can perform other jobs that exist in significantsnmmbe

the national economy. 20 C.F.R. § 404.1520fghe ALJ determines that thmaintiff cando
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so, then theplaintiff is not disabled. Otherwise, tp&intiff is presumed to be disabled if the
impairment or combination of impairments has lasted or is expected to last forraicosti
period of at least twelve months.
1. ALJDECISION AND APPELLATE ISSUES

Plaintiff was54 years old on hiallegeddisability onset datef August 31, 2013. R26.
He me the insured status requirements of the Social Security Act through June 30, 2019. R.
17.At step one, the ALJ found thRtaintiff had not engaged in substantial gainful actigitce
his allegedlisability onset dateR. 18.

At step twg the ALJ found that Plaintiff's restless leg syndrome, depression, blepharitis,
and cluster headachesnstitute severe impairmentd.

At step thregthe ALJ found that Plairft doesnot suffer an impairment or
combination of impairments that etsor medically equal the severity of any Listing. R.48
19.

At step four, the ALJ found that Plaintiff has the RFC to perform medium work subject
to various additiondimitations. R.20. The ALJ also found that this RFGesnot permit the
performance of Plaintiff’'s past relevant workaaprobation and parole officer and a produce
clerk.R. 26.

At step five, the ALJ found that a significant number of jebs, approximatelyl.5
million jobs as a cleaner; approximately 45,000 jobs as a laundry worker; approximately
150,000 jobs as a packagekistin the national economy and could be performed by an
individual with Plaintiff's vocational profile and RFC. R. 27. The ALJ therefore coedud
that Plaintiff was not disabled within the meaning of the Social SecuritfrésatAugust 31,

2013, hisallegeddisability onset date, through the date of the decision. R. 27.
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Plaintiff disagrees with the ALJ’s findings stegs three and four and asks that the
decision of the Commissioner be reversed and remanded with directions for the granting of
benefits or, alternatively, for further proceedingkintiff's Brief, ECF No. 26. The
Commissioner takes the position that his decision should be affirmed in itsyeldicause
the ALJ’s decision correctly applied the governing legal standards, reflectederatisin of
the entire record, and was supported by sufficient explanation and substantial evidence.
Defendant’s Brief Pursuant to Local Civil Rule EECF No. 27.

V. DISCUSSION

Plaintiff arguesinter alia, that substantial evidence does not support the ALJ's RFC
determinationPlaintiff’'s Moving Brief ECF No. 26, pp. 2%40. A claimant’s RFC is the most
that the claimant can do despite his limitatiZ®GC.F.R. § 404.1545(a)(1). It is the ALJ wiso
charged with determining a claimant’s RFC. 20 C.F.R. 88 404.15210#.1546(c)see also
Chandler 667 F.3d at 361 The ALJ—nottreatingor examining physicians &tateagency
consultants—musnakethe ultimatedisability andRFC determinations.”{citationsomitted).
Whendeterminingaclaimant’'sRFC,anALJ hasa dutyto consder all theevidencePlummer
186 F.3dat429. However, an ALJ need include ohtyedibly establishet limitations.
Rutherford 399 F.3dcat 554 see als&irnsak 777 F.3d at 615 (stating that the ALJ has
discretion to include “a limitation [that] is supported by medical evidence, but is apppse
other evidence in the record” but “[t]his discretion is not unfetterde@-ALJ cannot reject
evidence of a limitatiofior an unsupported reason” and stating that “the ALJ also has the
discretion to include a limitation that is not supported by any medical evidence it dhenAs

the impairment otherwise credible”).



Case 3:18-cv-03989-NMK Document 29 Filed 11/24/20 Page 9 of 13 PagelD: 684

Here, the ALJ determined that Plaintiff has the R&@erformmedium work with
certainadditionallimitations, as follows:

After careful consideration of the entire record, | find thatdla@manthas the

residual functional capacity to perform medium work as defined in 20 CFR

404.1567(c)nvolving work in environments in which he could avoid concentrated
exposure tanoderate noise. He could perform unskilled, simple, routine, repetitive
work. He shouldchot perform faspaced work tasks or work with high production
guotas (e.g., factoryrgroduction work). Heshouldnot interact with the public,

but hecouldhave brief anduperficial interaction with the workers and supervisors.
R. 20.

Plaintiff argues thathis RFC determination is not supported by substantial evidence
because, among other things, the ALJ failed to inctulil@itation for only occasional
interactionwith supervisors, coworkers, and the public as provided for in the hypothetical
guestion posed to the vocational expert upon whose testitherLJ ultimately relied in
denying benefitsPlaintiff's Moving Brief ECF No. 26, pp. 3340. Specifically, the ALJ asked
the vocational expetb assume an individualith Plaintiff's vocational profile

who would be limited to medium work. He should avoid concentrated exposure to

noise and it should be an unskilled, simple, routiagetitive job, withonly

occasional interactionvith supervisors, coworkers and the public and no fast-

paced or high production quotas.
R. 57 (emphasis added)he vocational expedonfirmed that the hypothetical person would not
be capable of performing Plaintiff's past wol#t. After clarifying the noise levedxposure as
moderatethe vocational expert testified traich an individual would be able to perform the
threejobs ultimately identified byhe ALJ at step Yie, namely, cleaner, laundry worker, and
packager. R27, 5758.

Plaintiff complainghat theALJ failed to include in the RFC ultimately found bgrthe

limitation of only “occasional” interactiowith supervisorsgoworkers and the publicthis

omission issignificant, Plaintiff contends, because the tearcasiondl meansoccurring from
9
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very little up to onghird of the timePlaintiff's Moving Brief ECF No. 26, pp. 3340 (citing,
inter alia, SSR 83-10 (defining “occasially”)). Plaintiff goes on to argu@ter alia, that the
ALJ’s limitation in the RFC to onlybrief and superficial'interaction with workers and
supervisors does not cuites omissiorbecause “brief and superficial” has a different meaning
than “occasional.Td.

Defendant disagreeBefendant’s Brief Pursuant to Local Civil Rule 9EICF No. 27, p.
22.Defendant specificallgontends that remand on this issue would be futile:

These limitations reflect the same level of interaction with coworlerd

supervisors. Occasional” iglefined as occurring from very little up to etigrd of

the time.SeeSSR 8310. A “brief and superficial” level of interaction would not

exceed onghird of theworkday, orrise to “frequent” interaction (occurring from

onethird to twothirds of the time)Therefore, in asking the VE to consider the
limitation of “only occasional interaction” witbupervisors and coworkers, the ALJ
was presenting the same level of intexactwith coworkersand supervisors
contained in the RFC finding. In short, the VE considered Plaintiff's established
limitation related to coworkers and supervisors, and identified representative
occupations tha@laintiff still could perform. Remand to sstitute “occasional” for

the phrase “brief ansuperficial” in the RFC would be futile, and would not change

the ultimate disabilitydetermination.
Id. at22-23.

Defendant’s argument is not well takés a preliminary matteDefendanbffers no
authorityfor or evidencesupportinghis assertion that “occasional” interaction presents “the
same level of interaction” as “brief and superfici&ée id Moreover, nowhereid the ALJ
explainwhat she medrby “brief andsuperficial’interaction SeeR. 15-28, 57-64. Based on
this record, the Court declinesdocept Defendant'sonclusory angbost hoaationalization See
Christ the King Manor, Inc. v. Sec’y U.S. Dep't of Health & Human Ser@$. F.3d 291, 305
(3d Cir. 2013)“Our review must also be based time' administrative record [that was] already

in existencebefore the agency, not ‘some new record made initially in the reviewing court’

‘post-hoc rationalizations’ made after the disputed action.”) (qu&itegAid of Pa., Inc. v.
10



Case 3:18-cv-03989-NMK Document 29 Filed 11/24/20 Page 11 of 13 PagelD: 686

Houstoun 171 F.3d 842, 851 (3d Cir. 1999argnoli, 247 F.3dat44 n.7(3d Cir. 2001)
(stating that a district court should not substitute its own independent analysisémimganot
mentioned by the ALJ) (citations omitted).

Althoughneither party cites to legal authority within theird Circuit, and the
undersigneds unaware of anguch authority on this point, other courts consideringissise
havedetermined that the terfoccasiongl which refers to the frequen of the interactionis
not the equivalent of the term “brief and stirial,” which refers to the quality of the
interaction:

Social Security Ruling 83—-10 defines “occasionally” as “occurring from very little
up to onethird of the time.” 1983 WL 31251, at *5 (S.S.A. 1983). Logically,
“occasional” goes to the frequency of interacti®ae id As to “superficial,” there

is no suchdefinition within Social Security Ruling 8B80. However, “superficial”
interactions describe the degree and the extent of interaction, because & gjle

that requires only occasional interaction could require an employee to engage in
prolonged or meaningful conversations during those few occasiSaaders v.
Astrue 2012 WL 1657922, at *12 (D. Minn. Apr. 17, 2012). The Court agrees that
“superficial” aptly describes the quality of interacti®ee Wartak v. Colvji2016

WL 880945, at *7 (N.D. Ind. Mar. 8, 2016) (concluding that “[o]ccasional contact”
goes to the quantity of time spent with the individuals, whereas “superficial
contact” goes to the quality of the interactionSanders2012 WL 1657922, at

*12 (distinguishing “occasional” interactiand “superficial” interaction because
even a job that requires only occasional interaction could require an employee to
engage in prolonged or meaningful conversations during those few occasions);
Eveland v. Berryhi|l2017 WL 3600387, at *4 (N.D. Ind. Aug. 22, 2017) (finding
that the ALJ erred when the ALJ limited the plaintiff to “occasional” contact with
coworkers and supervisors when the expert opined that the plaintiff could engage
in “superficial” contact on an “ongoing basis”).

Greene v. SauNo. 3:19€V-00687-JD, 2020 WL 4593331, at *4 (N.D. Ind. Aug. 11, 2026
alsoDanielson v. Comm’r of Soc. SeNo. 3:18€V-84, 2019 WL 1760071, at *4 (S.D. Ohio
Apr. 22, 2019)report and recommendation adoptédb. 3:18€V-84, 2019 WL 2011077 (S.D.
Ohio May 7, 2019) (“However, occasional and superficial are not coterminous. Instead,

‘[o]ccasional contact’ goes to the quantity of time spent with [ ] individuals, whengaesrficial

11



Case 3:18-cv-03989-NMK Document 29 Filed 11/24/20 Page 12 of 13 PagelD: 687

contact’ goes to the quality of the interactiénginternal quotation marks aritations
omitted); Midlam v. Berryhil] No. C17-5650, 2018 WL 2932134, at *2 (W.D. Wash. June 12,
2018) (finding,inter alia, that ‘{o]ccasionakontact measures the frequency with which one
comes into contact with another. It does not measure depth of contact, meaning \Wbkether t
contact is superficial or nband remanding actionPakley v. ColvinNo. 15CV-644, 2016 WL
4272136, at *9 (S.D. lll. Aug. 15, 2016)Plaintiff argues that the limitation to occasional
contact does not adequately capture Dr. Cesare’s opinion that she should be limited to only
superficial contact. The Court agrees. Occasional describes frequency ofioreralctie
superficial describes intensity or quality of interaction. They are not the samé)thiings
Court finds the reasoningf these casesvhich relies on the plain meaning of each word,
persuasiveCf. Robinson v. Astru&lo. CIV.A. 07-1825, 2008 WL 5046337, at *6 (D.N.J. Nov.
21, 2008) &ffirming wherea doctor’suse of the phrase “at this tim&hust not be misconstrued
to refer to the entire period of time Plaintiff was treated by Dr. Ruoff. Thirkited this
‘evaluation was not given retrospective effect.’ This Court finds no basis to suggest intent to
the contrary and defers to the plain meaning of the phrase

Here, as previously noted, the ALJ posed a hypothetical question to the vocational expert
that included a limitation fordhly occasionainteractionwith supervisors, coworkers and the
public.” R. 57. But the RFC ultimately foura the ALJs decision did not includthis limitation
and instead included a limitatido, inter alia, “brief and superficiainteraction with the workers
and supervisors.” R. 20. For the reasons discussed above, thic@uudes that thRFC
found by the ALJ therefore did not includk the limitationsin the hypothetical question posed
to the vocational experBecause the ALJ expressly relied onvbeational expert’s testimony

in response to this hypothetical question when finding that Plaintiff was not disableddeca

12
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there exisbther jobs that Plaintiff could perform, R. 2758, the Court cannot conclude that
this error was harmless orarsubstantial evidence supports the ALJ's decisitis Court
therefore concludethat the decision of the Commissioner must be reversed, and the matter must
be remanded to the Commissioner for further consideratioreséitsues.?
V. CONCLUSION
For these reasons, the CoeEVERSES the Commissioner’s decision aREM ANDS
the matter for further proceedings consistent with@pgion and Order
The Court will issue a separate Order issuing final judgment pursuant to Sentence 4 of 42
U.S.C. § 405(g).

IT ISSO ORDERED.

Date: November 24, 2P0 s/Norah McCann King
NORAH McCANN KING
UNITED STATES MAGISTRATE JUGE

2 Plaintiff asserts a number of other egran the Commissioner’s final decision. Because the
Court concludes that the matter must be remanded for further considerd®iamoff's RFC
the Court does not consider thatams.
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