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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

IVAN M cKINNEY,

Plaintiff, . Civ. No. 18-8618FLW) (LHG)
V. .
GARY LANIGAN et al., . MEMORANDUM OPINION
Defendants.

. INTRODUCTION

Paintiff, lIvan McKinney(*McKinney’ or “Plaintiff”), is a state prisoner incarcerated at
New Jerseystate Prison, in TrentphNew JerseyHe is proceedingro sewith this Complaint
asserting violations of his civil rights under 42 U.S.C. § 1983, asawallatdort claims (See
Compl.,ECFNo. 1.) The Court initially administratively terminated this action, as McKinney’s
application to proceexh forma pauperisvas incomplete (ECF Nos. & 3.) The Court
subsequently denied a second application to prooefedma pauperisas it was also
incomplete (ECF Nos. 6—8.McKinney thereafter submitted a thimtforma pauperis
application, which was granted, and the action was reopened. (ECF Nos. 9 & 10.) Also before
the Court is a motion by McKinney for appointmenpad bonocounsel. (ECF No. 12.)

. SCREENING THE COMPLAINT

The Court must now review the complaint under 28 U.S.C. § 1946(28 U.S.C. §
1915A to determine whether it should be dismissed as frivolous or malicious, for faiiatet
a claim upon which relief may be granted, or because it seeks monetary relief defendant

who is immune from suitMcKinney’s claims in this action arise entirely from his transportation
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by van betveen corrections facilities on November 10, 20185eeECF No. 1.) McKinney

alleges that corrections officers subjected him, as well as other prisotleesvan, to a lack of
ventilation, denied his requests to use the restroom despite having been in the van fandours
gave him a “rough ride,” bgrratically maneuvering the van while did not have a seatl&sde (

id. at ECF pp. 6—15.McKinney alleges thahe corrections officers directly involved, as well as
Gary Lanigan, then the commissioner of the New Jersey Department of (©oseahd a John
Doe supervisory defendant, should be held liable in their individual and official capaditi

at ECF pp. 2-17.)

Underthe Prison Litigation Reform AcPub. L. 104-134, 88 801-810, 110 Stat. 1321-66
to 1321-77 (Apr. 26, 1996) (“PLRA"), district courts must review prisamoenplaintswhen the
prisoner(1) is proceedingn forma pauperissee28 U.S.C. § 1915(e)(2)(Bj2) seeks redress
against a governmental employee or eng28 U.S.C. § 1915A, di3) asserta claim
concerningprison conditionssee42 U.S.C. § 1997e(c)The PLRA directs district courts sua
spontedismiss claims that are frivolousr malicious, that fail to state a claim upon which relief
may be grantedrthat seekmonetary relief from a defendant who is immune from such relief.
See28 U.S.C. §§ 1915(e)(2)(B), 1915A(b).

“The legal standard for dismissing a complaint for failure to state a claim ptiteuz8
U.S.C. 8§ 1915(e)(2)(B)(ii) is the samethat for dismissing a complaint pursuant to Federal
Rule of Civil Procedure 12(b)(6).Schreane v. Sean&06 F. App’x 120, 122 (3d Cir. 20%2)
see alsaCourteau v. United State287 F. App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C.
8 1915A(b)). That standard is set forth Ashcroft v. Igbal556 U.S. 662 (2009), agEll
Atlantic Corp. v. Twomb)y550 U.S. 544 (2007). To survive theut's screening for failure to

state a claim, the complaint mudegke “sufficient factual mattéo show thathe claim is



facially plausible.” Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009) (internal
guotation marks omitted):A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw thasenable inference that the defendant is liable for the
misconduct alleged.’Igbal, 556 U.S. at 67&ee alsd-air Wind Sailing, Inc. v. Dempster64

F.3d 303, 308 n.3 (3d Cir. 2014). “A pleading that offers ‘labels and conclusions’ or ‘a
formulaic reciation of the elements of a cause of action will not dégBal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 555).

Pro sepleadingsas always, will be liberally construe®eeHaines v. Kerner404 U.S.
519, 520 (1972)Glunk v. Noong689 F. App’x 137, 139 (3d Cir. 2017). Nevertheless, “pro se
litigants still must allege sufficient facts in their complaints to support a claitala v. Crown
Bay Marina, Inc, 704 F.3d 239, 245 (3d Cir. 2013).

Here, the Court first assesses the timeliness of Mckiar@omplaint. Causes of action
under 42 U.S.C. § 1983 are subjecthte sameawo-year statute of limitationas claims for other
personal injuries under New Jersey state B@e Patyrak v. Apgabll F. App’x 193, 195 (3d
Cir. 2013) (citingDique v.N.J. State Police603 F.3d 181, 185 (3d Cir. 2010gvans v.
Gloucester Twp.124 F. Supp. 3d 340, 349 (D.N.J. 2015) (ciftigman v. Metuchen Police
Dep't, 441 F. App’x 826, 828 (3d Cir. 2011)).

McKinney’'s § 1983 and torlaims appear to be untimdipm the face of the Complaint.
He alleges that all underlying acts and harm occurred on November 10, 2015, when he was
transported between facilities by va(seeECF No. 1.) Thughe twaeyearlimitations period
for his claimsendedas ofNovember 10, 2017The Complaint was received by the Clerk’s
Office over five monthafter thaton April 23, 2018, though it included a cover letter dated

April 17, 2018. §eeECF Na 1 at 1) The Court will give McKinney the benefit of the doubt, as



appropriatedr apro selitigant, and assume, under the “mailbox rukee&Houston v. Lack487
U.S. 266, 270-71 (1988), that he may have given it to prison staff for filing as eady as it
indicated dateApril 17, 2018. Nonethelesthe Complaint istill facially untimely.

In his cover letter, however, McKinnegsers that he originally sent his Complaint on
March 19, 2017. SeeECF No. 1 al1.) That lettereads,'l am resubmitting this complaint
because | never heard back from the Court. | initfdidg this complaint 0319-17* by Postage
Remit. | have had a lot of problems with legal mail here and may have gottenclost(]sl.)

McKinney's claim that he originally mailed his Complaont March 19, 2017, but that it
was never docketed and may have beenilogljcatestwo distinct legal doctrines: the prison
mailbox rule and the doctrine of equitable tolling.Houston v. Lack487 U.S. 266, the
Supreme Court created the prison mailbox rule, designgadaseprisoners, whereby a court
filing will be deemed filed nathen stamped received by the Clerk’s office, but instead “at the
time [the prisoner] delivered it to the prison authorities for forwarding to the cleukt” 1d. at
275-76. In creating this rule, the Supreme Court notedhtbpto seprisoner has no choice but
to rely on the prison mail system in order to file documents with the Court; such & ltagano
ability to deliver the document in person or to quiaktyfirmwith the Clerk’s Office that the
document has been timely receiveskeid. The rule is typically employed in cases where the
pro seprisonemplaced a document in the prison mail system a few days before the relevant
deadline and the document was noereed by the Court until a few days after the deadline.
See, e.gHouston 487 U.S. at 268-6%oody v. Conroy680 F. App’x 140 (3d Cir. 2017);

Coudriet v. Vardarp545 F. App’x 99, 102 n.2 (3d Cir. 201B8aluch v. Sec’y Pa. Dep't of

1 In this letter McKinney seems to have written the date193L7” over an original listed date
of “03-10-17.” SeeECF No. 1 at1.)



Corr., 442 F. App'x 690, 693 (3d Cir. 201Terrell v. Benfer429 F. App’x 74, 75 n.1 (3d Cir.
2011) Spencer v. Beay®B51 F. App’x 589, 590 (3d Cir. 2009).

McKinney's assertions here are very different from those considered ircal tgpson
mailbox case This is not a situation where a prisoner placed a document in the mail shortly
before a deadline and the court received that document a few days after thaeddasiead,
McKinney claims that he originallynailed his complaint in March 2017, bugatht wasnever
docketed and tha&ftermore than a yedrad elapsed, hmailedanother copy of the complaint.
It appears unlikely that thdoustonCourt intended the prison mailbox rule to apply in such a
distinct context, but there sipport in some courts for the theory that a document may be treated
as filed on the date it was delivered to prison authorities eveis ih@ver docketed by the Court.
SeeRay v. Clements00 F.3d 993, 1002—-13 (7th Cir. 2013)pot v. Cain570 F.3d 669 (5th
Cir. 2009);Allen v. Culliver 471 F.3d 1196 (11th Cir. 2006juizar v. Carey273 F.3d 1220
(9th Cir. 2001)see alsdNichols v. ColemarCiv. A. No. 08ev-2445, 2010 WL 1053094, at *3
(E.D. Pa. Mar. 17, 2010)Each of these cases applied the privaiibox rule to potentid/ toll
the AEDPA limitations period when a prisoner claimed to have commenced aGRite P
proceeding, but the state court had never received the ple&idegRay700 F.3d at 1002-13;
Stoot 570 F.3d at 669—7&llen, 471 F.3d at 1197-9%uizar, 273 F.3d at 1222—-24Nichols
2010 WL 1053094 at *3.

Without the benefit of the prison mailbox ruleere remainsome possibility that
McKinney’'s complaint could also be deemed timely by the application of the doctrine of
equitable olling. Equitable tolling undeXew Jersey lawnay arise

where ‘the complainant has been induced or tricked by his
adversary's misconduct into allowing the deadline to pass,’ or

where a plaintiff has ‘in some extraordinary way’ been prevented
from asserfig his rights, or where a plaintiff has timely asserted



his rights mistakenly by either defectipkeading or in the wrong
forum.

Cason v. Arie Street Police Dep@iv. No. 10—49({KSH), 2010 WL 2674399, at *5 n.4 (D.N.J.
June 29, 2010) (quotirgreeman v. Stat&,88 A.2d 867, 879—80 (N.Super. Ct. App. Div.

2002)). The Court of Appeals for the Third Circuit has noted tfedt petitioner seeking
equitable tolling bears the burden to show that he diligently pursued his rights and #at som
extraordinary circumstances stood in [the] way-Hanani v. N.J. Dep’t of Evnt'l Protectioi205

F. App’x 71, 77 (3d Cir. 2006) (quotirtgatterfield v. Johnsed34 F.3d 185, 188 (3d Cir.

2006). Thus, here is a argumento be made that equitable tolling should apply to the
circumstances McKinney allegdsut is unclear how his decision to waiter a yeanfter
sendinghe Gmplaint to follow up in any manner could equate to diligent pursuit of his rights.

McKinney also has not actually produced any evidence, other thaarb@y cover
letter, that he in fact previously mailed his Complaint to the Court in March 2017. Althaugh hi
letter references a postage remit, he includes no copy of this alleged r8eeEQF No. 1 &
Exs.)

In any casehowever, the argument that McKinney’s Complaint should be considered
timely faces a larger hurdle than absence of evidence lois seeming lack of diligence,
namely, the very credibility of his assertiodcKinney is a frequent litigator in this district,
anda simple review of his cases reveatsaaibling pattern. Hbaas asserted in at least four of
his recent actions before this Court, including this one, that he gave his complaisbmho pr
officials for mailing at an earlier datialling before the applicable statute of limitatiasired
but that the pleading was never docket8deMcKinney v. FitzgeraldCiv. A. No. 18-12987
(FLW) (LHG), ECF No. 13; McKinney v. LaniganCiv. A. No. 18-309FLW) (LHG), ECF No.

1-1; McKinney v. CampQ<Civ. A. No. 16-4460 (FLW) (DEA), ECF No. 1, at 1. In each of these



othercases he includes a postage remit as evidence that heatelng pleading for mailing at
some earlier dateln each instance, however, there is evidence suggesting that the postage remit
in question was in fact used to send some other document to the Court, which was timely
received and docketed.
In McKinney v CamposCiv. A. No. 16-4460, the Court received McKinney’s complaint

on July 14, 2016 McKinney included a cover lettelated July 11, 2016, which asserted,

| sent this package initially on 03-21-16. | did not receive any

confirming documents that tledurt received such. | am-re

submitting these documents on this day. | thank you for your time

in this matter. My initial package was given to Officer Cherry on

Unit 4-A on 03-21-16. And today im giving this package to desk

officer Early and his partmen unit 4-C second shift. My legal

mail has been tampered with so much | don’t know what actually

gets to its destination.
Civ. A. No. 16-4460, ECF No. 1 at 1. In support of his assertion that he originally mailed his
complaint on March 21, 2016, McKinney included an NJSP Postage Remit, dated “03-21-16,"
which indicates that he sent legal mail to “U.S. District Court Attn. Clerks Offiden.
Magastrate [sic] James B. Clark 50 Walnut St. Newark NJ 071@1.ECF No. 12. The remit
was witnessed bYM. Cherry.” Id. This remit coincides exactly with a letter that McKinney
sent in a casthat remains pending the Newark vicinage in which Judge Clark is the assigned
Magistrate JudgeSeeMcKinney v. Holme<Civ. A. No. 14-3563 (KM) (JBC), ECF No. 16.
That letter is dated “021-16" and is addressed to “Attn. Clerk’s Officelon. Magastrate [sic]
James B. Clark.ld. It was received and docketed on March 28, 201&) (t is inexplicable
and ratherncredible why McKinney would have sent a new pleading commencing a new action
to the attention of Magistrate Judge Clark, as the alleged remit indicates.

Similarly, inMcKinney v. LaniganCiv. A. No. 18-309, the Court received McKinney’s

complaint ondJanuary 9 2018 That complaint asserted claims arising fratmedical procedure



in July 2014 indicating that the tw«year limitations period for his claimgould generally have
expiredin July 2016.SeeCiv. A. No. 18-309, ECF No. 1. McKinney includedaver letter
with that complaintlatedDecember 29, 2017, whickad,

On 07-11-16 | sent this enclosed complaint in good faith and gave
it to the Regular second shift officer on 2C. | handed it to the
officer with a New Jersey State Prison postage tehiklieve |

full filled the prisoner’s mailbox rule that says my legal mail is

filed once | hand it to the officer. | have never heard from the
court in Newark, at 50 Walnut Street in regards to this matter. |
made copies today from a copy | had laying around. Maybe the
papers got missed place [sic] in the court, or this jail never sent it
out. | am now sending it to your Court here in Trenton. The
District court in Trenton knows about the severe problems | had
with my legal mail here at this prisorsee McKinney v. George
Robinson, before the Hon. Judge Freda Wolfson, and the
Magastrate [sic] Judge Douglas Arpert. | did not contact the court
in Newark because | thought everything was under control. |
thought because im citing some product liability that maybe it took
longer or something. Please see that this get filed at your earliest
[sic]. | have enclosed a copy of theD¥-16 proof that | send it by
postage remit. | certify the forgoing [sic] by me is true, and if
found to be false im sulgeto criminal/civil penalties.

Civ. A. No. 18-309, ECF No. 1-1He again included a postage remit, which was datedl 107
16" and which indicates postage in the amount of $2l@0at 1. This remit coincides exactly
with the supposed resubmission of McKinney’s complaint in Civil Action 16-4460. The cover
letter for that complaint is dated “@71-16,” Civ. A. No. 16-4460, ECF No. 1 at 1, and the
envelope for that filing is postmarked July 12, 2016 and appears to bear postage in the amount of
$2.20, the same amount indicated on the postage filzditvith the cover letter in Civil Action
18-309,compareCiv. A. No. 16-4460, ECF No. 148ith Civ. A. No. 18-309, ECF No. 1-1 at 1.

In McKinney v. FitzgeraldCiv. A. No. 18-12987, the Court received McKinney’s
complaint on August 17, 2018. That complaint asserted claims arising from incidénts tha

mostlyoccurred in Marct2015, indicating that the two-year limitations period for his § 1983



claims would generally have expiredMarch 2017.SeeCiv. A. No. 18-12987, ECF No. 1.
McKinney included a cover letter with that complaint dated August 13, 2018, which read,

| filed this case on 05-12-16 in good faith! 1 filed this at New

Jersey State Prison on unit 4-C in good faith. As-per the prisoner’s

mailbox rule in Houston v. Lack and other cases, The U.S.

Supreme Court said that my mail is filed when | hand it to the

officer. | am refiling this action today 6B3-18 in good Faith

certified mail. | have enclesl my 05-12-16 Receipt in which |

originally filed.
Civ. A. No. 18-12987, ECF No. 1-3. In support of his assertion that he originally mailed his
complaint on May 12, 2016, McKinney included an NJSP Postage Remit, dated “05-12-16,”
which indicates that he sent legal mail with a postage cost of $IHL5ECF No. 1-5. This
remit coincides exactly with a motion that McKinney sent in another case Ipeidisg in the
Newark vicinage.SeeMcKinney v. Hemslg\Civ. A. No. 14-3564 (KM) (JBC), ECF No. 35. A
cover letter included with the motias dated 05-12-16,” and the motion was received and
docketed on May 16, 2016eed., ECF No. 35-2. The envelope for this motion is postmarked
May 13, 2016 and bears postage for $1.57—the same amount indicéitedpastage remit that
supposedly reflects the mailing of McKinney’s complaint, on the same day, in ChonALS-
12987. See idat 3. | note that the complaint in Civil Action 18987, which McKinney alleges
he originally filed on May 12, 2016, also inexplicably alleges in its clairmagAntonio
Campos that he was the acting administrator on “03-28-18." Civ. A. No. 18-12987, ECF No. 1
at ECF p. 9 (emphasis added).

The circumstances in this action are entiggsistent with the pattethat existan

McKinney's other cases. As already noted, the Court received McKinney’s ¢otguid\pril

23, 2018, and thednplaint assestclams arising fromhis transportation by van between

corrections facilities on November 10, 20irgicating that the tw«year limitations period for



his claimsexpired in November 2017 S€eECF No. 1.) McKinney’s cover letter, quoted in full
above, was atedApril 17, 2018, but alleged that McKinney had previously mailed the
Complaint to the Court on March 19, 2017. (ECF No. 1 at 1.) He includes no remit, but even if
he had produced a remit dated March 19, 2017, this would coincide precisely wigh bdetent
this Court inMcKinney v. Campo<iv. A. No. 16-4460, which was received by the Court on
March 22, 2017, in an envelope postmarked March 20, 28&&Civ. A. No. 16-4460, ECF No.
22.

This pattern casts grave doubt on all of McKinney’s representations reghisief@orts
to file complaints in a timely fashion. Even were the Court to accept McKinneséstens that
he has recurring problems with his legal mail, the evidence reviewed abiaken at face
value, would require the Court believe that each time McKinney attempted to mail a complaint
thatdisappearewvithout a tracehe simultaneously mailed another document to the Court,
sometimes bearing the exact same postage amount, which was promptly reedieedrby the
Clerk’s Office, and docketedlf McKinney is alleging tampering by prison staff with his legal
mail, it is unclear how or why the staff would, in each instance, have prevented lihg ofea
complaint to the court but, at the exact same timoeild have promptly forwarded McKinney’s
other legal mai(which, in one instance, was another complaiiitjese supposed circumstances
strain credulity.

Furthermore, contrary to McKinney’s constant assertions that he placed hisethdsum
the mail in good faith, this pattern of filings strongly indicates that he has bieg ia bad
faith. The prison mailbox rule and the doctrine of equitable tolling exist for the purpose of
ensuring thapro seprisoner litigants are not unfairly disadvantaged by the inherent limitations

of their circumstances. They are intended to ensure that prisoners refeivshat at litigating
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their claims despite the disahtages and unavoidable obstathes derive from their
incarceration. These doctrines am, however, meant to be abused by prisonessiesteghe
statutes of limitations that apply to their claims.

The Court thus orders McKinney to show cau$g WwisComplaint in this actioshould
not be dismissed as untimel@iven the implausible coincidences revealed by reviewing
McKinney's filings herein and in other cases, he will bear a difficult burden ofrqgydwithe
Court not only that he in factiginally filed his complaint oMarch 19, 2017, but that, even if
he did, such an attempted filing is sufficient to deem his refdirey a yearfater to be timely.In
light of these issues, the Court does not undertake any screening of the merikrofdyls
claimsuntil the timeliness questions are resolved

[11. MOTION FOR PRO BONO COUNSEL

McKinney also has pending before the Court a motion for the appointmgra bbno
counsel. (ECF No. 1 Generally, civil litigants have no constitutional or statutory right to
counsel.SeeUnited States v. Zoebhisch86 F. App’x 852, 856 (3d Cir. 2014). In some cases,
the need for representation is great, and thus 28 U.S.C. § 1915(e)(1) grantcdistisdbroad
discretion to request the appointment of attorneys to represent indigent gaiitktin
appropriate circumstances. The Court recognizes, however, that “vollantger time is
extremely valuable” and, for that reason, that “district calrtaild not request counsel . . .
indiscriminately.” Tabron v. Grace6 F.3d 147, 157 (3d Cir. 1993). The Court must bear in
mind “the significant practical restraints on the district court’s ability to appourisad: . . . the
lack of funding to pay appointed counsel[] and the limited supply of competent lanlye &/

willing to undertake such representation without compensatilah.”
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When evaluating an application for the appointmemrofbonocounsel, the Court
assesses seven factors originalntified by the United States Court of Appeals for the Third
Circuit in Tabron v. Grace6 F.3d 147:

1. the potential merit of the applicant’s legal position;

2. the applicant’s ability to present the case without counsel,

3. the complexity of the legal issuewvaived;

4. the extent of factual discovery and the applicant’s ability to investigateoammhiply

with discovery rules;

5. the extent to which the case may turn on credibility determinations;

6. whether expert testimony will be needed; and

7. whether the applicanta afford paid counsel.

SeePricaspian Dev. Corp. v. MartugdNo. 11-1459, 2011 WL 2429315, at *2 (D.N.J. June 13,
2011) (citingTabron 6 F.3d at 155, 158Rrudential Ins. Co. of Am. v. Dobsdxo. 08-3951,
2009 WL 115966, at *1-2 (D.N.J. Jan. 16, 20@2)me). A finding of potential merit of the
applicant’s arguments is a threshold determination that must be establishedcba&dering

any other factorsSeeDobson 2009 WL 115966 at *2Protameen Chems., Inc. v. Chinchjlla
No. 05-3383, 2007 WL 174163, at *1 (D.N.J. Jan. 22, 2007).

Applying this test, the Court finds that McKinney fails to show that appointmemoof
bonocounsel is presently warrantelllcKinney cannot meet the threshold requirement of a
potentially meritorious claimgs it presntly appears that his claims are untimehccordingly,
the Courtdenieshis motion for appointment @iro bonocounsel without reaching the remaining

Tabronfactors. SeeDobson 2009 WL 115966 at *2.
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V. CONCLUSION
For the reasons explained above, upon screening the Comiblai@ourt orders
McKinney to show cause within 30 days why his Complaint should not be dismissed as
untimely. Furthermore, McKinney’s motion for appointmentpod bonocounsel, (ECF No.

12), is denied. An appropriate order follows.

DATED: February 1, 2019

/sl Freda L. Wolfson
FREDAL. WOLFSON
United States District Judge
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