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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DARREN JAMES andADRIENNE
JAMES

Plaintiffs,
Civil Action No. 18-8984BRM-DEA
V.

WELLS FARGOBANK, N.A. and :
OCWENLOAN SERVICINGLLC, : OPINION

Defendans.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis: (1) Plaintiffs Darrenand AdrienneJames’y“Plaintiffs”) Motion to
Remandadhis actionto the Superior Court dflew Jerseylaw Division, Monmouth CountyfECF
Nos. 6, 24)(2) Plaintiffs’ Motion to Supplement the Motioto Remandandto Strike Defendants’
Answer(ECFNo. 9)}; and(3) Defendant®Vells Fargo(“Wells Fargo”)andOcwenLoanServices’
(“Ocwen”) (collectively, “Defendants”)Motions to Dismiss(ECF Nos. 7, 21).All motionsare
opposedHavingreviewedthefilings submittedn connectiorwith the motionsandhavingheard
oral argumentpurswantto FederalRule of Civil Procedure 78(a), for theasonsetforth below
andfor goodcauseshown,Plaintiffs’ Motion to Remandis GRANTED. All other motionsare

ADMINISTRATIVELY TERMINATED andmayberefiledin statecourtif appropriate.

! Plaintiffs’ Motion to Supplemenalsomakesa conclusoryequesfor summaryjudgment.
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|.  BACKGROUND

OnMarch6, 2018 Plaintiffsfiled a complainin Monmouth County, under docket number
L-1053-18.0nApril 11, 2018Wells FargowasservedandonMay 9, 2018, pursuand 28 U.S.C.
§ 1446(a)Wells Fargotimely removedthe caseto this Court. Wells Fargo’s Notice of Removal
setsforth the basisfor this Court’s jurisdiction and statesthat, “[u]pon informationand belief,
Ocwenhas not beenservedwith the Complaintyet.” (ECF No. 1 T 10.)No further statement
regardingOcwen’sconsentvasmade.

OnMay 22, 2018within thethirty-daydeadlinegprescribedy 28 U.S.C. § 144(c)to raise
proceduratlefectsPlaintiffsfiled a Motionto RemandOn June 25, 201&laintiffsfiled amotion
for default judgmenasto Ocwen,statingthat Ocwenwas servedon April 11, 2018(ECF No.
10.)On July 23, 20180cwenfiled anappearancandopposed thenotionfor defaultjudgment,
challengingoroperservice (ECFNo. 17.)On August 10, 2018, the Court deniethintiffs’ motion
for default judgmentn light of Ocwen’sappearancevithout reachinga decisionregardingthe
sufficiencyof servicesuchthatthe casemayproceedon themerits.(ECFNo. 20.) On August 13,
2018,0cwenmovedto dismisspursuanto FederalRule of Civil Procedurall2(b)(6).(ECF No.
21.)

[I. LEGAL STANDARD

Upon theremoval of an action, a plaintiff may challengesuchremoval by movingto
remandthe casebackto statecourt. 28 U.S.C. § 1447. Grounfis remandinclude:“(1) lack of
district court subjectatterjurisdiction or (2) adefectin theremovalprocess.’PASv. Travelers
Ins. Co., 7 F.3d 349, 3523d Cir. 1993). Amotionfor remandon thebasisof a proceduratlefect
in the removal must bided within thirty (30) daysof the notice ofemoval,28 U.S.C. § 1447(c),

whereasa motionto remandbaseddnlack of subjectmatterjurisdictionmaybemadeatanytime



beforefinal judgment,”Foster v. Chesapeake Ins. Co., 933 F.2d 12071212-13(3d Cir. 1991)
(citing 28 U.S.C. § 1447(c)).

“The party assertingjurisdiction bearsthe burden of showinghat at all stagesof the
litigation the caseis properlybeforethe federalcourt.” Samuel-Bassett v. KIA Motors America,
Inc., 357 F.3d 392, 396 (3dir. 2004).Federalourtsrigorouslyenforcethecongressionahtent
to restrict federal diversity jurisdiction, and thereforeremoval statutesare “strictly construed
againstemoval’and“doubts must beesolvedn favor ofremand.”ld. at 396-403. Additionally,
whenacases removed;all defendantsvho havebeenproperlyjoinedandservedmustjoin in or
consento theremovalof the action.” 28 U.S.C. § 1446(b)(2)(A).

I11.  DECISION

Thefirst issuebeforethe Couris whetherPlaintiffs Motion to Remandwvastimely filed.
Defendantscontendit was not, arguingany proceduraldefect were not timely raisedandwere
thereforewaived The CourtdisagreesWhile Plaintiff’'s Motion to Remandis largely basedon
Plaintiffs’ generalobjectionsto Wells Fargo havingremovedthe casefrom Plaintiffs’ selected
forum, Plaintiffs: (1) recognizedheir motion hadto befiled within thirty days,indicatingto this
Court theyareraisinga proceduratlefect(ECF No. 6 at 12); and(2) wereunder thampression
Ocwenwould continueto defendthe casein statecourt, indicatingto this Court that Plaintiffs
knewOcwenhadnotconsentedo theremoval(id. at 10 (“[A]s far aswe know the other defendant
Ocwen. . .is still keeping thecasein statecourt); andid. at 14 (“[W]e have2 defendants this
caseOcwen. . .andWells Fargo[]. It would be unreasonabler us,Darrenand AdrienneJames
to haveto havethis caseheardin 2 courts simultaneouslpver the sameissues.”)).Construing

pro se Plaintiffs’ Motion to Remandliberally, the Court findsPlaintiffs have notwaived their



objection to any procedural defect related to Ocwen’s consent See, eg., Algandro v.
Philadelphia Vision Ctr., 271F. Supp. 3d 759, 761-GE.D. Pa.2017)(finding that“plaintiff has
filed atimely motion to remandand thus has not waived any defect”); Mallalieu-Golder Ins.
Agency, Inc. v. Exec. Risk Indem., Inc., 254F. Supp. 2d 521, 526M.D. Pa.2003)(“Accordingly,
we find that,inasmuchastheremovalproceduren this caseis asubjectof [plaintiff|'s motionto
remand,[plaintiff] hasnot waivedthe argumentof adefectin removalprocedure.”).Therefore,
the Court turngo whetheremovalwasproper.

Defendantontendremovalwas properbecauséOcwenwasneverproperlyservedand
thereforeits consentvasnot requirec® While Ocwenarguednsufficientservicein oppositionto
the Plaintiffs’ motion for defaultjudgment,it failed to raisethatdefensan its currentlypending
12(b) motionThereforepursuanto Rule 12(h)thatdefensas waived,andthe Court findservice
to besulfficient.

Assuming, thenthat Ocwenwasservedon April 11, 2018 Wells Fargowasrequiredto
obtainOcwen’sconsenfor removalpursuanto 28 U.S.C. § 1446(b)(2)(AWwhich requiresthat
“all defendantsvho havebeenproperlyjoinedandservedmustjoin in or consento theremoval

of the action.™ No statemento that effectwassetforth in the Notice of Removal Wells Fargo

2 At oral argumentpPlaintiffs confirmedtheir intentwasto raisean objectionregardingOcwen’s
failure to consent.The Court finds sufficient languagein Plaintiffs’ motion to supportthat
argumentassetforth above.

3 Ocwenarguesit appearedvoluntaily in July 2018to defendagainstPlaintiffs’ Motion for
DefaultJudgment.

4 To theextentthereare exceptiongo this requirementDefendanthave notssertedhey apply
here.Thefourexceptionsare (1) nominalpartiesneednot consent; (2)artiesfraudulently joined
neednot consentBalazik v. County of Daupin, 44 F.3d 209, 2183d Cir. 1995); (3) under 28
U.S.C. 1441(c), defendants pure statelaw claimsneednot consenif the complaint contains
“separateandindependenttlaimsagainstemovingpartiesoverwhich afederalcourthasoriginal
jurisdiction Knowlesv. American Tempering Inc., 629F. Supp. 832, 83¢@.D.Pa.1985);and(4)
partiesnotyet servedneednot consentBalazik, 44 F.3dat213.
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did notstatethat they obtainedconsentfrom Ocwen,nor did Ocwenaffirmatively state,within

thirty daysof service that theyconsentedo removal.Evenif serviceis to be consideredt alater
date,Ocwen’snon-objectiorto removalandappearanceearlythreemonthslateris insufficient
to consento this Court’s jurisdiction. See Algjandro, 271 F. Supp. 3dat 761 (*An expressiorof

no objectiorto anactof anothepartydoes notneanconsento or joinderin whatthatotherparty
is doing.It is atbestanambiguousignalthatcannomeettherequiremenof anaffirmative written

consento removalasrequired under § 1446(a) aadarticulatedn thecaseaw.”); Frankston v.

Denniston, 376 F. Supp. 2d 35, 4QD. Mass. 2005) (requiring affirmative consentby all

defendantsaswell asnoticeto the courtandthat a non-objectiowasinsufficient); Maybruck v.

Haim, 290F. Supp. 721, 7285.D.N.Y.1968)(“[S]incetheright to removalis entirelyacreature
of statutethe requirementhattherebe ‘some affirmative actionby eachandeveryone’ ofthe
defendants must bespected.”).

The Courtis awarethatfailure of all defendant$o consento removalcanbewaivedsince
suchadefectis notjurisdictional.In re FMC Corp. Packaging Sys. Div., 208 F.3d 445, 45(@3d
Cir. 2000).However,havingreviewedPlaintiffs motion, the Court find®laintiffs did notwaive
this proceduraldefect. Having further found that Ocwendid nottimely consentto removalas
requiredby 28 U.S.C. § 1446(b)(2)(Ayemands appropriaten this matter.

V.  CONCLUSION

Accordingly,andfor goodcauseappearingPlaintiffs’ Motion to Remands GRANTED.
All other motionsareADMINISTRATIVELY TERMINATED andmayberefiledin statecourt
if appropriateAn appropriateorderwill follow.

Date:Decemberl7, 2018 /s/Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE




