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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KENNETH PAGLIAROLI,
Civil Action No. 18-9585BRM)
Petitioner
V. : MEMORANDUM ORDER
STEVEN S. JOHNSON

Respondent.

THIS MATTER is opened to the Court Betitioner Kenneth Pagliaroli (“Petitioner”)
upon the submission of a Petition for Writ of Habeas Corpus pursuant to 28 U.82548
challenging his2006 state courtconviction for conspiracy, N.J.S.A. 2GZ armed robbery,
N.J.S.A. 2C:26 and 2C:151; aggravated manslaughter, N.J.S.A. 2E4H] as a lesseéncluded
offense of murder, N.J.S.A. 2C33a(1) and 2C:143a(2); and possession of a weapon for an
unlawful purpose, N.J.S.A. 2C:3%a. (ECF No. 6)

After a jury conviced him, the Appellate Division affirmed his conviction and sentence,
State v. PagliaroliNo. A-615305T4, 2009 WL 928485 (N.J. Super. Ct. App. Div. Apr. 8, 2009),
and theNew Jerseysupreme Court denied certificatiobtate v. Pagliaroli976 A.2d 383(N.J.
2009).Petitioner did not file a petition for certiorari with the United St&egreme Court.

On February 22, 2010, Petitioner filed a petition for fmastviction relief (“PCR”). (Am.
Pet.f111(a)(1).) The PCR court denied his petition on April 19, 2011 (AmfPet(a)(8))and he
filed an appeal on January 5, 2012 (Am. Rétl(b)(3)). On July 31, 2014, the Appellate Division
partially affirmed, partially reversed and remanded his PCR petBimte v. PagliaroliNo. A-

21671173, 2014 WL 3743136, at *6 (N.J. Super. Ct. App. Div. July 31, 2014). After an
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evidentiary hearing on remand, the PCR cagaindenied relief and the Appellate Division
affirmed.State v. PagliaroliNo. A-5054414T1, 2017 WL 3027504 (N.J. Super. Ct. App. Div. July
18, 2017). The New Jersey Supreme Court denied certification on January 12S2@é8y.
Pagliaroli, 178 A.3d 38, 39N.J. 2018) On May 7, 2018, Petitioner filed the instant habeas
Petition. (ECF No. 1.)
The governing statutef limitations under the Antiterrorism and Effective Death Penalty

Act (“AEDPA") is found at 28 U.S.C. § 2244(d), which states in relevant part:

(1) A 1-year period of limitation shall apply to an application for a

writ of habeas corpus by a person in custody pursuant to a judgment

of a State court. The limitation period shall run from the latest of

(A) the date on which the judgment became final by the conclusion

of direct review or the expiration of the time for seeking such
review;

(2) The time dring which a properly filed application for State post

conviction or other collateral review with respect to the pertinent

judgment or claim is pending shall not be counted toward any period

of limitation under this subsection.
28 U.S.C. § 2244(d}ee #so0Jones v. Morton195 F.3d 153, 157 (3d Cir. 1999).

Pursuant to 8 2244(d), evaluation of the timeliness of a 8§ 2254 petition requires a

determination of, first, when the pertinent judgment became “final,” and, seconcribeé pf
time during which an application for state postviction relief was “properly filed” and
“pending.” The judgment is determined to be final by the conclusion of direct reviawe or
expiration of time for seeking such review, including the nhakgty period for filing a petition for

writ of certiorari in the United States Supreme Cdbee Gonzalez v. Thaldr32 SCt. 641, 653

54 (2012).



The AEDPA limitations period is tolled, however, during any period a propesly RICR
petition is pending in the state courts. 28 U.S.C. § 2244(dh¢R)also Thompson v. Adm'r New
Jersey State PriseryO1l F. Appx 118, 121 (3d Cir. 2017)enkins v. Superintendent of Laurel
Highlands 705 F.3d 80, 85 (3d Cir. 2013). The PCR petition is considered to be pending, and the
AEDPA limitations period continues to be tolled, during the time the petitioner could have
appealed a PCR decision within the state courts, even if the petitioner did not ile faeth an
appeal Carey v. Saffold536 U.S. 214, 2121 (2002);Swartz v. Meyer204 F.3d 417, 4224
(3d Cir. 2000) (citingkapral v. United Statesl66 F.3d 565, 577 (3d Cir. 1999)). If the petitioner
files an untimely appeal the state appellate court nonetheless addresses orisitfSAEBRA
tolling resumes upon the untimely appeal’s filing, but the period between the ddadartenely
appeal and the actual filing of the untimely appeal is not tdled.Evans v. Chay46 U.S. 189,

191, 197, 200801 (2006) (citingsaffold 536 U.S. at 2:21);Douglas v. Horn359 F.3d 257, 263

(3d Cir. 2004) (rejecting notion that by “filing a nunc pro tunc petition for leave to appeal a
petitioner could obtain further tolling after the time for even discretioreuigw of a judgment

has expired”)Thompson701 FApp'x. at 12322 (“[A]n application is pending during the period
between (1) a lower court’s adverse determination, and (2) the prisdiiegsof a notice of
appeal, provided that the filing of the notice of appeal is timely under sta)g(lai@rnal quotation
marks omitted)Swartzv. Meyers 204 F.3d 417, 424, n.6 (3d Cir. 2000) (“We agree that the
time during which Swartz’s nunc pro tunc request for allowance of appeal wasgdodsnot

toll the statute of limitation.”}

! See alsge.g, Harris v. Nogan No. 17-259, 2017 WL 5725054, at *3-5 (D.N.J. Nov. 28, 2017)
(counting days between timely appeal deadline and untimely appeal filingdeowd&DPA
limitations period)aff'd sub nom Harris v. Attorney Gen. of the State of, Md. 181037 (3d
Cir. Apr. 20, 2018)(denying certificate of appealabili@jikes v. HendricksNo. 14-3209, 2017
WL 4179812, at *34 (D.N.J. Sept. 20, 2017) (samByake v. JohnsanNo. 152837, 2016 WL
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Here, Petitioner’s judgment became final on October 12, 2009, wham#tg-dayperiod
for filing a petition for writ of certiorari with the United States Supreme CourlrexHis one-
yearstatute of limitations periothenbegan to run and was tolled 132 days later when he filed his
PCR petitioron February 22, 2010 he PCR court denied his petition on April 19, 2011. He then
had 45 days to file his notice of appezeN.J. Ct. R. 2:41(a). When he failed to do so, the statute
of limitations periodonce again began to run on June 6, 2011. On January 5, 2@t2ara
additional 213 days of hisneyearlimitations periodran, he filed his notice of appeal with the
Appellate Division, which tolled the limitations period/hen the New Jersey Supremeu@o
denied his petition for certification on January 12, 2018, his limitations period began running
again, and continued until it expired 20 days later on February 2, 2018. As a result, tilse habea
Petition he filed in May 2018 was approximately three metute?

In Holland v. Floridg the Supreme Court held that AEDRAneyear limitations period
is subject to equitable tolling in appropriate cases, on alasase basis. 560 U.S. 631, 659

(2010);Ross v. Varanor12 F.3d 784, 798 (3d Cir. 2018)litigant seeking equitable tolling bears

106992, at *2-3 (D.N.J. Mar. 18, 2016) (same$mith v. HolmegsNo. 13-1876, 2016 WL
1464649, at *1 (D.N.J. Apr. 14, 2016) (“when an untimely appeal is-8keh if the appeal is
accepted as properly filed by the state appeals-eiattitory tolling does nohclude the period
between expiration of the time to appeal and when the appeal was actuallyfiledi);v. D’llio,
No. 15-7158, 2017 WL 1003246, at *2 (D.N.J. Mar. 15, 2017 (sakl@grenga v. Lagana\No.
13-4604, 2016 WL 3610156, at *1 (D.N.J. Jdly2016) (“When an otaf-time appeal is filed,
even if the appeal is accepted as properly filed by the state appeals cauarystaliing does not
include the period between the expiration of time to appeal and when the appeal wiis actua
filed.”), affd sub nom Alvarenga v. Admin N. State Prishio. 16-3538 (3d Cir. Dec. 14,
2016)(denying certificate of appealabilitiRullan v. New JerseWo. 15140, 2018 WL 1378692,
at *2 (D.N.J. Mar. 19, 2018) (sam&pmer v. JohnsqgrNo. 171005, 2018 WL 1469052, at *5
(D.N.J. Mar. 26, 2018) (same).

2 1t is possible there are other gaps of time in his PCR filings which would maRetitisn even
later, but the Court is unable to determine whether that is the case at this juncturéheuigrtived
information contained in the Petitiolf. Petitioner opts to seek equitable tolling, he is advised to
also address any other time gaps whay not have been mentioned in this Order.
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the burden of establishing two elements: “(1) that he has been pursuing his rigetstigliand
(2) that some extraordinary circumstance stood in his wdgifand, 560 U.S. at 649 (quoting
Pace v. DiGuglielmp544 U.S. 408, 418 (2005p¢e also Jenking05 F.3cat 89.

The diligence required for equitable tolling is reasonable diligence, not maiextreme,
or exceptional diligencedolland, 560 U.S. at 653. “This obligation does not pertain solely to the
filing of the federal habeas petition, rather it is an obligation that exists dlemgriod appellant
is exhausting state court remedies as wethCava v. Kyler 398 F.3d 271, 277 (3d Cir. 2005)
(citation omitted)see also Alicia v. Kareste389 F.App'x 118, 122 (3d Cir. 2010) (holding the
“obligation to act diligently pertains to both the federal habeas claim and tbe pewhich the
petitioner exhausts state court remedies”). Reasonable diligence is exandeea @ubjective
test, and it musbe considered in light of the particular circumstances of the SaseRoss712
F.3d at 799Schlueter v. Varne384 F.3d 69, 74 (3d Cir. 2004) (“Due diligence does not require
the maximum feasible diligence, but it does require diligence in thenttances.”) (internal
guotation marks and citations omitted).

The court also must determine whether extraordinary circumstances exisirramt
equitable tolling. “[G]ardervariety claim[s] of excusable neglect” by a petitioseattorney do
not generally present an extraordinary circumstance meriting equitéiblg. Holland, 560 U.S.
at 651 (citations omittedgsee also Merritt v. Blaine326 F.3d 157, 168 (3d Cir. 2003). Rather,
equitable tolling can be triggered only when “the principles of equity would makedilde ri
application of a limitation period unfair, such as when a state prisoner facasréixtary
circumstances that prevent him from filing a timely habe&isgeand the prisoner has exercised
reasonable diligence in attempting to investigate and bring his cldiaSdva 398 F.3d at 275

276;see also Holland560 U.S. at 64819 (relying onPace 544 U.S. at 418)jenkins 705 F.3d



at 89 (holding equitabl&lling should be applied sparingly, and only when the “principles of
equity would make the rigid application of a limitation period unfair”) (citations odjitte

In his Petition, Petitioner fails to set forth any basis for the equitable tolling of his
limitations period, and this Court perceives no basis for tolling from the Petitiotorieets
habeas Petitiothereforeappears to be time barred. Because Petitioner did not address the time
bar issue in hi®etition, however, the Court will permit him to present any basis he may have for
the tolling of the limitations period within thirty days of the date of this Order.

Accordingly, and for good cause appearing,

I T IS on this6th day of $ptembeR018,

ORDERED that the Clerk of the Court shall make a new and separate entry marking this
matterRE-OPENED; and it is further

ORDERED that Petitioner shall show cause within thirty (30) days of the date of this
Order why hisPetition for a Writ of Habeas Corpus should notllsnissed as untimely; failure
by Petitioner to timely respond to this Order may result in the dismissal d?ekition with
prejudiceas time barred; and it is further

ORDERED that the Clerk of the Court shall serve a copy of this Order upon Petitipner
regular U.S. mail.

/s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE




