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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

FIRST PRIORITY EMERGENCY
VEHICLES, INC.,

Plaintiff, :
V. : Case No. 3:18~9805BRM-DEA

REV AMBULANCE GROUP ORLANDO,:
INC., d/b/a MCCOY MILLER :
EMERGENCY VEHICLES, MARQUE
EMERGENCY VEHICLES, and ROAD
RESCUE EMERGENCY VEHICLES,
OPINION
Defendant.

MARTINOTTI, DISTRICT JUDGE

Before this Court is a Motion to Dismiss filed by Defendant REV Ambulance Group
Orlando, Inc. d/b/a McCoy Miller Emergency Vehicles, Marque Emergency Vehiokk&@ad
Rescue Emergency Vehicles (“REV” or “Defendant”) seekmglismiss Plaintiff First Priority
Emergency Vehicles, Inc.’s (“First Priority” or “PlaintiffSecond Amended ComplaifiSAC”)
pursuant to Federal Rule of Civil Procedure 12(b)(6). (ECF 3%9. First Priority filed an
Opposition to Defendants’ Motion @ismiss (ECF No038.) Having reviewed the submissions
filed in connection with the motion and having declined to hold oral argument pursuant to Federal
Rule of Civil Procedure 78(b), for the reasons set forth below and for good causerappeari

Defendants Motion to Dismiss iSRANTED.
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BACKGROUND?
A. Factual Background
For the purposes of this Motion to Dismiss, the Court accepts the factual ahegatthe
Amended Complaint as true and draws all inferences in the light most favoratepiaintiff.
See Phillips v. Cty. of Alleghenyl5 F.3d 224, 228 (3d Cir. 2008). Furthermore, the Court also
considers any “documeiritegral to or explicitly relied upoim the complaint.’In re Burlington
Coat Factory Secs. Litigl14 F.3d 1410, 1426 (3d Cir. 1997) (quotBitaw v. Dig. Equip. Corp.
82 F.3d 1194, 1220 (1st Cir. 1996)).
First Priority is a New Jersey corporation with its principal place of bssineMlanchester,
New Jersey. (ECF N@4  6.) REV is a Florida corporation with its principal place of business in
Florida. (d. § 7.) REV does business under a variety of names, including McCoy Miller
Emergency Vehicles (“McCoy Miller”), Marque Emergency Vehicles (“Marque”adRBescue
Emergency Vehicles (“Road Rescue”), and Wheeled Coach Vehicles (“Wheeled Coach”), among
others. [d.)
B. Procedural History
On May 29, 208, First Priority filed a Complaint (the “Complaint”) against REV asserting
causes of action for violations of the NJFPA, breach of contract and of thedroplienant of
good faith and fair dealing, and violations of state and federal antitrust law.NBCE.) On
November 9, 2018, First Priority filed an Amended Complaint (the “Amended CompldECl
No. 17.) On July 30, 2019, this Court issued an opinion (the “July 30, 2019 Opinion”) granting

REV’s Motion to Dismiss Counts One, Five, S8even Eight, Nine and Ten of the Amended

! The Court writes for the parties and assumes familiarity with the famtsa detailed account of
the relevant facts, refer to this Court’s July 30, 2019 Opinion on Defendants’ Motiom&®is
Plaintiffs’ Amended Complaint. (ECF No. 31.)
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Complaint, denying REV’s Motion to Dismiss Count Two of the Complaint, and granting First
Priority’s CrossMotion for Leave to Amend the Amended Complaint. (ECF No. 31.)

On August 30, 2019, First Priority filed the SAC asserting breach of contract and the
implied covenant of good faith and fair dealing (Count One), violation of Section 1 of the Sherman
Act, 15 U.S.C. § 1 (Count Two), violations of Section 2 of the Sherman Act, 15 U.S.C. § 2 (Counts
Three and Four), violation of the Clayton Act, 15 U.S.C. § 14 (Count Five), and violation of New
Jersey Antitrust Laws (Count Six) . (ECF No. 34.) On September 13, 2019, REV filed a Motion
to Dismiss all Antitrust Count&ounts Two through Six) in the SAC. (ECF No. 35.) On October
9, 2019, First Priority filed an Opposition to the Motion to Dismiss. (ECF No. 38.) On October 14,
2019, REV filed a Reply Brief to First Priority’s Opposition. (ECF No. 39.)

. LEGAL STANDARD

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencesn the factsallegedin the light most favorabléo the [plaintiff].” Phillips v. Cty. of
Allegheny 515 F.3d 224, 22@d Cir. 2008).“[A] complaintattackedby a Rule 12(b)(6inotion
to dismissdoes noneeddetailedfactual allegations.”Bell Atlantic Corp.v. Twombly 550U.S.

544, 555 (2007{citationsomitted). However,theplaintiff's “obligationto provide thégrounds’
of his‘entitle[ment]to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitation
of theelementsf acauseof action.”ld. (citing Papasarv. Allain, 478U.S. 265, 286 (1986)). A
courtis “not boundto accepftastrue alegal conclusiorcouchedasafactualallegation.”Papasan
478U.S.at286.Instead assuming thé&actualallegationsn the complainaretrue,those’[flactual
allegationsmust be enougto raisea rightto relief abovethe speculativdevel.” Twombly 550

U.S.at555.



“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausible orits face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at 570). “A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liablefor misconduct allegedId. This“plausibility standardrequireshe complainallege“more
thanasheemossbility thatadefendantasactedunlawfully,” butit “is notakinto a probability
requirement.””ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamirmedme accusation” must be pled;
must include‘factual enhancementsand not just conclusongtatementor arecitationof the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complaint states a plausible claim for relief [is]a context
specific task that requires the reviewing court to draw on its judicial experiadceoanmon
sense.”Igbal, 556 U.S.at 679. “[W]here the welpleaded facts do not permit the court to infer
more than the mere possibility of misconducte ttomplaint has allegedbut it has not
‘show[n]'—'that the pleader is entitled to relief.ltl. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).
However, courts are “not compelled to accept ‘unsupported conclusions and unwarranted
inferences,”Baraka v. McGreeveyl81 F.3d 187, 195 (3d Cir. 2007) (quotfachuylkill Energy
Res. Inc. v. Pa. Power & Light Gdl13 F.3d 405, 417 (3d Cir. 1997)), rfarlegal conclusion
couched as a factual allegatioR&dpasan478 U.S. at 286.

While, asageneralrule, the courtmay not consideranything beyondhe four cornersof
the complaint on anotionto dismisspursuanto Rule12(b)(6),theThird Circuit hasheldthat“a
court may considercertainnarrowly definedtypes ofmaterialwithout converting thenotion to

dismiss[to onefor summaryjudgment pursuarb Rule 56].”In re RockefellerCtr. Props.Sec.



Litig., 184 F.3d 280, 28@d Cir. 1999).Specifically, courtsmay considerany“documenintegral
to or explicitly relied uponin the complaint.’Burlington Coat Factory114 F.3dat 1426 (quoting
Shaw 82 F.3dat 1220).

[11.  DECISION

REV contends each of First Priority’s antitrust cla#Sounts Two (15 U.S.C. 8 1), Three
(15 U.S.C. § 2attempt to monopolize), Four (15 U.S.C. 8n®onopolization), Five (15 U.S.C.
8 14), and Six (New Jersey State antitrust violatibhg,Stat. Ann8 56:9,et seg—because First
Priority has not met its burden of alleging a relevant market. (ECF Nd. 8536.) First Priority
argues the allegations in BAC “adequately distinguish[] between the role of used verses new
ambulances in the subject market, which provides legal basis for excluding old and new
ambulances as interchangeable substitutes by consumers.” (ECF No. 38 at 3.)

In antitrust actions, plaintiffs have the “burden of defining the relevant ma®eeén
City Pizza v. Domino’s Pizza, Ind.24 F.3d 430, 436 (3d Cir. 1997) (ogiTunis Bros. Co., Inc.
v. Ford Motor Co, 952 F.2d 715, 726 (3d Cir. 199%))The outer boundaries of a product market
are determined by the reasonable interchangeability of use or theelasissity of demand
between the product itself and subsatufor it.”Id. at 436 (quoting@rown Shoe Co. v. United
States 370 U.S. 294, 375 (1962)). Furthermore, the test for determining interchangeability of use
is not “reasonably interchangeable by a particular plaintiff, but ‘commoditiesonahly
interchageable by consumers for the same purpbdse.’at 436 (quotindgJnited States v. E.I. du

Pont de Nemours & Cp351 U.S. 377, 395 (1956)). The relevant market is legally insufficient,

2 Importantly,the Third Circuit has also held that although defining a proper market can be a fact
intensive inquiry requiring discovergee Eastman Kodak Co. v. Image Tech. Servs 504¢.U.S.

451, 482 (1992), there is npér seprohibition against dismissal of antitrust claims for failure to
plead a relevant market under Fed. R. Civ. P. 12(b)@)¢éen City124 F.3d at 436.
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and thus dismissal is appropriate, when a plaintiff “fails to definpraposed relevant market
with reference to the rule of reasonable interchangeability and-elasttcity of demand, or
alleges a proposed relevant market that clearly does not encompass all intettbasugestitute
products even when all factual infaces are granted in plaintiff's favond. at 436 (citingTV
Commc’ns Network, Inc. v. Turner Network Televisi@ty F.2d 1022, 1025 (10th Cir. 1992)).
The New Jersey Antitrust Act has incorporated the “reasonable intercharigéabdndard
applicableto federal antitrust claims by virtue of statueeN.J. Stat. Ann. § 56:28 (stating that
the New Jersey Antitrust Act “shall be construed in harmony with ruling juditedpretations
of comparable Federal antitrust statutes and to effectuate, insofar as pmctoafformity in
the laws of those states which enact it”).

In theJuly 30, 2019 Opinion, this Court dismissed First Priority’s antitrust clbenause
the relevant market in the Amended Complaint did “not encompass all reasonabhaimgeable
substitutes, nor [did] it adequately distinguish between the role of used verses neanasin
the subject market.” (ECF No. 31 at 2@.Jhe SAC, First Priority attempts to fix these deficiencies
by offering the following:

78. The ambulance market as alleged by Plaintiff herein is
defined, in part, based on the concepts of reasonable
interchangeability substitutabilityand crosselasticity of demand.
Consumers of the ambulances | the ambulance market shop for only
new ambulances, not old or used ambulances. In this rega®@985

of consumers of new ambulances fall into three general categories
as seforth below. Customers in each of these customer classes do
not view used or older ambulances to be reasonably interchangeable
with new amblances, which comprise the ambulance market
alleged inthis case

79. Volunteerambulance purchasers (“VAPSs”) are funded through
donation and/or municipal contributions. These customers buy and
consider buying only new ambulances, not used ambulances. VAPs

will extend the time between purchase of new ambulances rather
than purchasesed ambulances. Also, VAPs buy new ambulances



in order to avoid accepting the liability associated with purchasing
used ambulances without warranty or unknown vehicle maintenance
or history.

80. Municipal ambulance purchasers (“MAPs”) are funded thru
[€sic] municipal contributions and billing. MAPs include fire
department EMSs and may include some County organizations.
MAPs in the normal course purchase new ambulances, not old or
used ones. MAPs will extend the time between purchases of new
ambulances raer than purchase used ambulances. Also, MAPs buy
new ambulances in order to avoid accepting the liability associated
with purchasing used ambulances without warranty or unknown
vehiclemaintenancer history.

81. Hospitalbased ambulancpurchasers (“HAPSs”) ar@ospital
funded purchasing entities. HAPs almost always (over 90% of the
time) purchase only new, not used ambulances. In the small number
of cases that HAPs might use older ambulances, this is usually upon
their takeover of municipal/volunteerrtiéory for use in that
territory only. Further, frequently when bidding on contracts HAPs
required to provide new or ‘like new’ vehicles as part of the contract.

82. In sum, VAPs, MAPs, and HAPs primarily buy new ambulance
vehicles with a few exceptions. The separation is based in large
measure on the lack of any warranty of a used vehicle, the unknown
history of a used vehicle’s use and the known fact that ambulance
use of a vehicle is extremely rigorous and hard on the chassis
systems (brakes, suspeasiengingthatbecomea reputational and
financial liability. In addition, most bids and contracts require the
purchase of new ambulances.

83. Although not part of the ambulance market as defined in this
case, there exist some consumers that do not usually buy new
ambulances, but do buy older or used ambulances as the rule. These
customers are ambulance entities that service contracts though
nursing homes and care centers and bid on a lowest acceptable price
basis. These customers do not compete with VAPs, MAPs and
HAPs for the purchase of new ambulances; instead, they compete
with other such entities that need to survive financially based on
non-market based Medicare/Medicaid reimbursements.

(ECF No. 341178-83.)
REV contendshe above allegations amt “create a plausible relevant mark¢ECF No.

35-1 at 24.)In so arguing, REV notes the SAdike the Amended Complaitcontinues tdimit



the relevant market to newly manufactured ambulances while continuing to admit tme@fse
used ambulances the market Substantiallyimpact[ed] the ability to sell new ambulancds. (
at 4 (citing ECF No. 34 11 73, 57).) As such, First Priority “cannot plausibly allegestheleitant
market encompasses all interchangeable substitute products.” (ECF No. 39 at 2.)

Indeed, theelevant market proposed in the SAC remains insufficient as a matter of law.
As was the flaw with the relevant market in the Amended Complaint, the relevardtrhark
does not encompass all reasonably interchangealdstitutes. While First Priority’s new
allegationfECF No. 34 11 783)distinguish between the role of new and used ambulances, these
allegations are insufficiertb demonstrate used ambulances are not reasonably interchangeable
substitutes.

Further, in its Opposition, First Priority mischaracterized its own all@ggtin responding
to Rev’'s arguments, First Priority contends used ambulances should not be included in the
proposed product market because there was a “very rare and unique occurrence obdne peri
where a glut causesbmeintermarket impact.” (ECF No. 38 at 9 (emphasis added).) However, by
First Priority’s own admission, they could not meet their contractual sales goaisbehe large
number of used ambulances on the maslkbstantialy impactedits ability to sell to ambulances.
(ECF No. 34 1 57 (emphasis added).)

Therefore, for the same reasons this Court set forth in its July 30, 2019 Opinion, Firs
Priority’s proposed relevant market fails as a matter of ot including used ambulances that
“substantially impact[ed] the ability to sell new ambulances,” iflevant market does not
encompass all reasonably interchangeable substitutes. Accordingly, REV’s MotiosnisDi

Counts Two, Three, Four, Five, and Six of the SAGRANTED.



V. CONCLUSION

For the reasons set forth above, REV’s Motion to Dismi&RANTED.

Date: April 28, 2020 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE



