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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Y.B., o/b/o SB., a minor childet al.,
CaseNo. 3:18¢ev-10950BRM-DEA
Plaintiffs,

OPINION
HOWELL TOWNSHIP
BOARD OF EDUCATION,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Court iDefendant Howell Township Board of Educat®(fHowell”) Motion
for Summary Judgmeras to the Complaint d®laintiffs Y.B. and F.B. on behalf of their minor
child S.B. (*Y.B.,” “F.B.,” or “S.B.,” or together “Plaintiffs"andas to Count One of Howell's
Counterclaim(ECF No.20.) Plaintiffs oppose théviotion. (ECF No.27.) Howell filed a Reply.
(ECF No.28.) Plaintiffs followed with an unauthorizesur+eply (ECF No. 29) as well as letters
addressing the fagtsubstanceand arguments of the Motidhat Howellcontended wereurther
unauthorizedsur+eplies (ECF Nos. 33, 36& Mot. to Strike (ECF No. 30) Pursuant to this
Court’s February 11, 2020 Text Ordétpwell filed a Supplemental OppositiofECF No. 37.)
Plaintiffsresponded six days later with another unauthoszedeply (ECF No. 38 and a further
letter urging thisCourt’s action in ruling on the Motion in their favor. (ECF No. 39gving

reviewed the submissions filed in connection with Mhation and having declined to hold oral
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argument pursuant to Federal Rule of Civil Procedure 78(b), for the reasons skeélmntand
for good cause showhiowell’'s Motion for Summary Judgment BENIED .

l. PROCEDURAL AND FACTUAL BACKGROUND

This matter arisess an appeal from théinal Decision of Administrative Law Judge
Kathleen M. Calemmo (“ALJor “Judge Calemmo”) issued on April 7, 2018geFinal Decision,
Pls.” Ex. A (ECF No. 11)) andher denial of a Motion to ReconsidarJune 18, 201,8SeeOrder,
Pls.” Ex. B (ECF No. R)) in Plaintiffs’ action against Howell pursuant to the Individuals with
Disabilities Education Act (DEA”), 20 U.S.C. § 140@tseq, regarding S.B., the yourahild of
Y.B. andF.B.whorequiresspecialeducation.

A. Factual History?

In 2014 Plaintiffsmoved to Lakewood, New Jersey, from Brooklyn, Néovk. (Id. 1112,
13.) Y.B. and F.B.requested an individualized education progr&HEP”) from the Lakewood
Township School Distric{“Lakewood”) in September 201%ecause S.B'is diagnosed with
Down syndromend shows delays in cognitive, social and motor ar¢@ed_akewood IEP (ECF

No. 1-3), Ex. C. at 14.) S.B.’s “significant delays” are categorized as “Intellectual Disabiity

! The following facts aréaken from the Plaintiff’'s Complaint and attached exhibits (ECF No. 1),
Howell's Statement of Undisputed Material Facts (ECF NelR@®laintiff's Response to the
Undisputed Material Facts (ECF No. 25), as well as the ALJ’s opinions. (ECF Nos.21}1, 1-

2 pursuant to IDEA, an IEP means “a writienvritten statement for each child with a disability

that is developed, reviewed, and revised in accordance with” the IDEA Act. (20 U.S.C.
§1414(d)(1)(A). An IEP contains, in pertinent part, “a statement of the child’s presetg bf
academic achievement and functional performance”; “a statement of measurable annual goals,
including academic and functional goals”; “a description of how the child’s progressdtowar
meeting the annual goals . . . will be measured and when periodic reports on the proguiks .

be provided”; “an explanation of the extent, if any, to which the child will not participate with
nondisabled children” in a regular classroom and activities; “a statement of amduadli
appropriate accommodations that are necessary”; angrfected date for the beginning of the
services.” [d.)



Severe” and thus S.B. is eligible for special education and related services. (EQFINLO.)
Lakewood provide@nIEP, and, as called for by the IEP, S.B. attenttexbut-of-district School
for Children with Hidden Intelligence (“SCHI'at Lakewood’'sexpense pursuant the IDEA,
which provides what is called a freg@propriate public education (“FAPE”) to disabled children
(Id. T 1 see als®20 U.S.C. § 1401(9)

In August 2016Y.B. and F.B. bought a house in Howell, though tilieynot move in until
the end of November 201&6€eCalemmo Decision (ECF No-1l) at 4;see als&ECF No. 1 § 2.)
On November 21, 2016, G.B. attendednhaeting for an annual review of the Lakewood .IEP
(Def.’s Statement of Material Facts (ECF No-DOf 2 (citingLakewood IEP Callander Cert.
(ECF No. 203) 1 3 Ex. C(ECF No. 206)).) At that meeting were Lakewood Board of Education
(“Lakewood Board”) stafinemberghat developed theakewoodIEP for S.B. (ECF No. 28.)
F.B. consented toontinuedimplementation of the Lakewood IHfeforea 15day notice period
expired (Id. (citing ECF No. 266).) The Lakewood IEP provided stheduled implementation
dateof November 22, 20161d. T 4 (citingECF No. 266).) The day after implementation day,
Plaintiffs obtained a Transfer Cgodoviding tha S.B. would transfer from Lakewodd Howell
(Id. 1 5.) That cardtatedthat S.B. would leawthe Lakewoodschool districthe following day.
(1d.)

On November 30, 2016, Plaintiffs enrolled S.B. at How#ll.{ 6 Gee alsd&=CF No. 20
1 3, Student Enrtbment Form(ECF No. 205) at Ex. B.) As part of the enroliment, Plaintiffs
submitted a Domicile form on which Y.B. statiw family had “just moved” to Howelild. I 7
(citing ECF No. 20-5).

On December 1, 2016, Howell's staff met with Plaintiffslatvell’s Memorial Elementary

School(*“Memorial Elementary”) and members of the Howell BoardisP Team reviewed the



Lakewood IEP and met S.B at Memorial Elementddy.f[ 10 Sed_etter from Howd Supervisor

of Special Education Susan Spill to Y.B. and F.B. dated December 5(2OE@No. 263 13, Ex.

D (ECF No. 207)).) After consideringhe capabilities oits specialeducation prograprHowell
determinedt could provide S.B. with a program comparable to that required by the Lakewood
IEP at Memorial Elementaryld, f 9.)A memorandum from Howell's Child Study Team stated
S.B. would receive the following services in a CMI Class at Memorial Elemesfagch therapy
three times a week in an indlual setting and once a week in a group setting; occupational therapy
two times a week in an individual setting and once a week in a group setting; and physipsl ther
once a week in a group settingL0’s Final Decision (ECF No. 1-1) at 6.)

In antigpation of S.B.’sattendance at Memorial Elementégginning December 5, 2016
Howell stafers (i) arranged for the provision of related services for S.B. consistent with the
Lakewood IEP and (ii) made arrangements for transportation services f@an8.Bis special need
for a welcome on the school bull.(T 11 (citing ECF No. 239.)

S.B. did not attend Memorial Elementary on December 5, 2016 or any day thereafter;
instead S.B. continued to attend SCHI.

By letter dated December 5, 2017, Howell Special Education Supervisor Susan Spill
advised Rintiffs: “We welcome [S.B.] as a Howell student. Please know that all arrangements
are in place for transportation and special education servitesT {3 (citing ECF No. 207).)

The Spill letter furtler stated that each day S.B. does not attend Memorial Elementary would be
considered an absenctdl .}

After continued absences, on February 3, 28dtyvell terminated S.B.’s enrolimeratt
Memorial Elementaryand transmitted a Student Transfer Card for S.B. to STHIf{ 15,16

(citing (citing ECF No. 20-7); Attendance Records (ECF No. 20-8), Ex. D).)



On July 18, 2017, Y.B. and F.B. requested that Howell provide independent evaluations of
S.B. (ECF No. 11 at 5.) Howell did not respondd() By letter dated August 16, 2017, Y.B. and
F.B. informed Howell that S.B. would be enrolled at SCHI for the 2018 school year and
soughtreimbursement for all associated costs of that enrolimieinat(6.)

B. Procedural History

OnJuly 17,2017, Y.B. and F.B. requested a due process hearing with the Office of Special
Education Programs undére IDEA. (ECF No. 11 at3.) Howell filed anAnswer on July 26,
2017. (d.) On August 16, 2017, ¢hmatter was transmitted to the New Jersey Office of
Administrative Lav and assigned tdudgeCalemmo. Id. at 1, 4).) On January 9, 2018, Howell
filed a motion for summary decisiorld(at 4) On January 30, 2018, Plaintiffs filed opposition
anda crossmotion for summary decisionld() Oral argument on the Motions was held on April
17, 2018.id.) On May 16, 2018JudgeCalemmo issued her Final Decision, ruling that IDEA’s
“stay put” provision does not apply to the intrastate transfer of S.B. because Howeld aéfe
implement “comparable services” to those describeédlB1's Lakewood IEP, and Plaintiffs were
not then entitled to reimbursement for any costs or other relief associated withnthreied
placement of S.B. at SCHIId( at 11, 14) That decision also directed Howell to provide
independenévaluations that Plaintiffs requesteldl. @t 16).)

On May 18, 2018, Plaintiffs moved fdudgeCalemmo to reconsider her decisiold. (
126 (citing ECF No. 22, Plaintiffs’ Ex. B., Order on Mot. to Reconsider).) After lengthy briefing
by the parties, Judge Calemmoruled she did “not have the authority to hear a motion for
reconsideration from a final decision in a special education due process matter brought unde
IDEA.” (Id. T 31 (citing ECF Doc. No.-2, Ex. B., Reconsideration Ordat 2).) Instead, Judge

Calemmo held IDEA’s 8§ 1415 as well as 34 C.F.R. 300.514 provide that a decisionnnaade



special education due process hearing in New Jersey is final, and a final decegipealable
only by the filing of a complaint in either state or federal court in New Jelsent .)

Plaintiffs filed a Complaint in this Court on June 22, 2018, alleglogrell violated 20
U.S.C. § 114(D)(2) and N.J.A.C. 6A:47. (ECF No. 1 11 384.) On July 11, 2018, Howell filed
a Verified Answer and Counterclaimwhich Howell asked this Court to affirdudgeCalemmao’s
Final Decisiorthat the “stay put” provisions were not applicable to S.B., anddate heholding
directing Howell to provide independent evaluations of S.B., contending that Plaintiffs never
expressed disagreement with the Lakewood IERP{l 3637.) In the alternative, Howell sought
to have the matter remanded to the ALJ for a hearing on issues pertaining to the independent
evaluations.Il. T 37.)

On July 19, 2018, the Court remanded to the Administrative Law Judge for a hearing and
substantive determination on the issue of whether Plaintiffs are entitled iodependent
evaluation of S.B. (ECF No. 8By letter dated March 13, 2019, the Parties informed the Court
that they had resolved the issue of independent evaluations. (ECF No. 11.)

On August 21, 2019, Howell filed this Motion seeking Summary Judgment on Plaintiffs
Complaint allegingJudge Calemmo incorrectly ruled Howell had nadlated 20 U.S.C.
§114(D)(2) and N.J.A.C. 6A:13.7, and for Summary Judgment on its counterclaim seeking to
have Judge Calemmo’s Final Decision Affirmed.

Il LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositionsanswers to
interrogatoriesand admissions offile, togetherwith the affidavits, if any, showthatthereis no
genuindassueasto anymaterialfactandthatthe movingpartyis entitledto a judgmenasamatter

of law.” Fed.R. Civ. P.56(c).A factualdisputeis genuine onlyf thereis “a sufficientevidentiary



basisonwhich a reasonablgiry couldfind for the non-moving party andit is materialonly if it

hastheability to “affect the outcome of the suit under governiag.” Kaucherv. Cty. of Bucks

455 F.3d 418, 4283d Cir. 2006);seealso Andersorw. Liberty Lobby,Inc., 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude arant of summary
judgment.Anderson477U.S.at 248."“In considering anotionfor summaryjudgment, aistrict
courtmay notmakecredibility determinéions or engaga anyweighing of theevidencejnstead,
the non-movingarty’sevidencéis to bebelievedandall justifiableinferencesareto bedrawnin

his favor.” Marino v. Indus. Crating Cq.358 F.3d 241, 24{3d Cir. 2004) (quotingAnderson
477U.S.at 255));seealso Matsushit&lec. Indus. Cov. ZenithRadio Corp,.475U.S.574, 587,
(1986); Curley v. Klem, 298 F.3d 271, 276-7(Bd Cir. 2002).“Summaryjudgmentmay not be
granted. . .if thereis adisagreemendverwhatinferencesanbereasonablyrawnfrom thefacts
evenif thefactsareundisputed.’Nathansorv. Med. Coll. of Pa,, 926 F.2d 1368, 138@rd Cir.

1991)(citing Gansv. Mundy, 762 F.2d 338, 34(Bd Cir.), cert. denied 474U.S. 1010 (1985));
Ideal Dairy Farms,Inc. v. John Labatt, Ltd.90 F.3d 737, 7443d Cir. 1996).

Theparty movingfor summaryjudgmenthastheinitial burden of showing thieasisfor its
motion. CelotexCorp.v. Catrett 477U.S.317, 323 (1986)f the movingparty bearsthe burden
of persuasiomttrial, summaryjudgmentis appropriate onlyf theevidences not susceptibléo
differentinterpretationor inferencesby thetrier of fact. Hunt v. Cromartie 526 U.S. 541, 553
(1999).0On the other handif the burderof persuasiomt trial would be on the nonmoving party,
the party movingfor summaryjudgmentmay satisfyRule56’s burden of production bgither(1)
“submit[ting] affirmative evidencethat negatesan essentialkelementof the nonmovingparty’s
claim” or (2) demonstratingthat the nonmovingarty’s evidenceis insufficientto establishan

essentialelementof the nonmoving party’s claim.” Celotex 477 U.S. at 330 (Brennan,J.,



dissenting) Oncethe movantadequatelysupportsts motion pursuanto Rule 56(c), the burden
shiftsto the nonmovingparty to “go beyond the pleadingand by her own affidavits, or by the
depositionsanswergo interrogatoriesand admissions offile, designatespecificfacts showing
thatthereis a genuinassuefor trial.” 1d. at 324;seealsoMatsushita 475U.S.at 586; Ridgewood
Bd. of Ed.v. Stokley 172 F.3d 238, 25@d Cir. 1999).In deciding themeritsof aparty’smotion
for summaryjudgment, theourt’srole is notto evaluatethe evidenceanddecidethetruth of the
matter, but to determinewhetherthereis a genuinassuefor trial. Anderson 477 U.S. at 249.
Credibility determinationsrethe province of théactfinder.Big AppleBMW, Inc. v. BMW of N.
Am.,Inc., 974 F.2d 1358, 1363d Cir. 1992).

Therecanbe“no genuingssueasto any materialfact,” however f apartyfails “to make
a showingsufficientto establishthe existenceof an elementessentiato that party’scaseandon
whichthatpartywill bearthe bur@énof proofattrial.” Celotex 477U.S.at322-23."[A] complete
failure of proofconcerninganessentiatlementof the nonmovingarty’scasenecessarilyenders
all otherfactsimmaterial.”Id. at 323; Katz v. AetnaCas. & Sur. Cq.972 F.2d 53, 553d Cir.
1992).

1. DECISION

Howell argues Judge Calemmo’s decis&hould be affirmed and thusits Summary
Judgment Motion grantedbecause the evidence confirms she correctly applied the law
surrounding IDEA’s “stayput” provision for the circumstances presaete, where the family
movedon its own initiative from one New Jersey school district to another. (Def.’s Br. in Sup. of
Mot. (ECF No. 2€2) at 1.)Because Judge Calemmo “correctly determing “stay put”
provisions are not applicable when parents make the decision to move/transfehnitieas did

the parents of S.B., Howell contentise ALJ also was correct to rule Plaintiffs are not entitled to



reimbursement of their costs for ignoringwgl’s plan to fulfill the Lakewood IEP at Memorial
Elementary and instead having S.B. attend a private schaaht (13.)

Howell cites the Third Circuit id.F. v. Byram Township Board of Educati@nd this
Court inCinnaminson Twp. Bd. of Ed. v. K.L. o/b/o Ruhd inK.G. v. Cinnaminson Twp. Bd. of
Ed.for the proposition that when a student transfers from a prior district under an eXx$litigl
receiving district’s obligation pursuant to tH2EA is to provide comparable services to what the
student received from the prior district and that the receiving district has the aytioadiétermine
placement pending the disputtd.(at 1519 (citingByram 629 F.App’x 235, 237238 (3d Cir.
2015);Cinnaminson v. K.L.No. 16-35862016 WL 4212121 *5 (D.N.J. Aug. 9, 2016), aRd>.

v. CinnaminsonNo. 17-047402018 WL 4489672 (D.N.J. Sept. 19, 2018)).)

Plaintiffs counter that the ALJ’s decision should be reversed, and thus Defehdamnt's
for Summary Judgmemtenied or at leasthatthe mattelberemanded to the ALJ for evidentiary
hearings, because the “stay put’ provision is ‘unequivocal’; it states ‘plainly thahtlaeshall
remain in the then current educational provisiofSeePls.’ Br. in Opp. to Mot. (ECF No. 27) at
5 (citing Drinker by Drinker v Colonial School Distric78 F.3d 859, 864 (3d Cir. 1996) (citing
Honig v Dog 484 U.S. 305, 323 (19893) Plaintiffs argueDrinker holds*“the purpose of the
statute is to ensuredh‘all handicapped children, regardless of whether their case is meritorious
or not, .. . remain in their current educational placement until the dispute with regardrto the
placement is ultimately resolved.’It( (citing Drinker, 78 F.3d at 864)

Plaintiffs argue the “stay put” applies because the Lakewood IEP calling for S.B.’s
attendance at SCHI was the “actual functioning” IEP at the time of S.B.’s ielotatHowell
(Id. at 6.)Because the Lakewood IEP was the actual functioning HeRell was obligated to

follow that IEP and could not decide to offer “comparable services or a comparable education.”



(Id.) Simply put, Plaintiffs contend, IDEA’s “stay put’ statute does not authorize any
consideration of ‘comparable services’ or a ‘comparablea&tibn.” (Id.) Plaintiffs argueédrinker

is the primary authority on this point, while Defendants, and Judge Calematyo on
nonprecedential and nonbinding case ldd) (

Defendant repés that Drinker is inapposite because that case involved the parents’ fight
against theitown’s school district’s placement of their child in a neighboring districtsamayht
insteadto maintain the student’s placement in their towmig school district. SeeDef. Repy
(ECF No. 28) at 16.prinker does not apply, Defendant argues, where, as here, the parents
unilaterally changed school districts but expected the praaieol option to remain unchanged
even though the new school district said it could implement the Lakewood IEP in its s@idgols

Defendant contends courts have recognitteslIDEA is intended to protect disabled
students and their parents from a school district’s unilateral acbabghere the parents have
acted unilaterally, such as by moving from one school district to another, such protectibn is no
needed becausby moving parents have accepted the ritlat there will bechangesto the
implementation of an IEPId.)

Defendant further contends Plaintiffs’ relianceRuB. v. Mastery Chaet Sclool for the
proposition that a school district may not unilaterally change the placement of a tdmilduef
process litigation has commenced is inapplicable to the facts of this mattesdrexdue process
litigation had beertommencedluring Howell’s attempt to implement theakewoodIEP. (Id. at
17 (citing R.B. v. Mastery Charter S¢th32 F. App’x 136, 139-42 (3d Cir. 2013).)

Plaintiffs responded to Defendant’s Reply with an unauthorized submission labeted “2
Opposition” andstating thaPlaintiffs “vehemently dispufg much, if not all, of what is alleged”

in Defendant’s Reply. (Pls.’s 2i@pposition (ECF No. 29) at 1.) Plaintiffs argued the assertions

10



contained in Defendant’s brief “actually, dictate a f@uding hearing, something the
Administrative Law Judge incorrectly deniedfd.j Plaintiffs also sought to introduce new
exhibits:a due process petition the Plaintiffs filed in October 2019 (EXPR)ntiffs’ August 2018
request to Howell for an IEP (Ex. B}laintiffs’ June 2019 request to Howell for an IEP (Ex. C)
and the response denying the 2019 request from Howell'sAbsistant Superintendent of Pupil
Services. I. at 2.)Plaintiffs asked the Court to accept its “2nd Opposition” in “furtherance of
Petitioners/Plaintiffs @quest to reverse the Administrative Law Judge’s Decision” and order
summary judgment for Plaintiffs because of Howell’s failure to offer an Id@Paf(3.)

Howell responded by filing a Motion to Strike the “2nd Opposition” as an unauthorized
sur+eplyard to strike th@aroposedxhibits because they were “outside of the record on this appeal
from a Final Decision in the Office of Administrative Law pending before this £§BEF. Doc.

Nos. 28, 28-1, 2&).
After the Motionto Strikewas briefedPlaintiffs again filed a letter to the Court, arguing
that the Court needed to act quickly on the Summary Judgment Motion because
other school districts across the State have now apparently ‘adopted’
the (frivolous) position herein, to wit, that when adstt relocates
from another school district that instead of engaging in a
collaborative process with the parents, all that they must do is
‘adopt’ the prior IEP, but for the placement, to wit, instead of
continuing the disabled child at a New Jersey Department of
Education (“NJDOE”) approved ouwff-district placement merely
state same can be accomplished in District (as Howell Township
states herein without any actual basis and/or without an IEP nor IEP
Amendment.
(SeePls.” January 13, 2020 Letter (ECF No. 33) at 3.) In respdteegll filed a second Motion
to Strike, labeling that letter “the most recent-mply letter and exhibit that were filed by

Plaintiffs without leave of the court.” (ECF No. 34.)

11



By Text Order dated February 11, 2020, the Court denied both Motions to Strike, but
provided that “Defendant may submit a supplemental brief on the meritssafrtimaary judgment
motion in light of this decision, not more than 15 pages, by February 18, 262@2-11-2020
Text Order.)

Pursuant tohtat Order, Howell submitted a supplemental brief reiterating its position that
the ALJ correctly decided the “stay put” provision did not apply to Plaintiffs’ volynitdrastate
transfer of S.B(SeeDef.’s Supp. Br. in Supp. of Mot. (ECF No. 37) at 5.) Howell contends the
fact that Lakewood decided it could not implement the Lakewood IEP in its own scheat®tva
binding on Howell, which, after reviewing the Lakewood IEP, concluded its schools could
implement that plan.ld.) Howell then reviewed the se three cases in support of its position:
Byram Cinnaminson v. K.LandD.S. v. Cinnaminsor{ld.)

Plaintiffs filed an unauthorized brief in response, arguimmger alia, that Howell’s claim
that it could provide equivalent servicesriglevant because the IEP calls for S.B.’s placement at
SCHI. Se€Pls.’s Response in Opposition (ECF No. 38) at 2.) Plaintiff then filed a furtherttetter
the Court arguing that the Court should expedite its decision to correct the “erroneoustecisi
of Judge Calemmo, in part because Plaintiffs felt that decision was hurting tisrposilater,
related litigation between the partieEQF No. 39at 34.) Plaintiffs also sought to introduce
further documents relating to events that occurred in-2019d. at 1-5.) Defendants objected to

Plaintiffs’ “dripping faucet briefing,” arguing that Plaintiffs’ “fourth opposition” again sought to
introduce documents “outside the record” that was before Judge Calemmo. (ECF Na.24P-1
A. The ‘Stay Put’ Provision

Howell arguedts Summary Judgmentotion should be granted and Judge Calemmo’s

decision thereby affirmed because the ALJ correctly decided the “stay put” prooishe I DEA

12



is inapplicable under the facts of this matiaintiffs contend the “stay put” provision governs
this dispute and that Judge Calemmo improperly decided otherwise. ThedZagreesvith
Plaintiffs and affirmsJudgeCalemmo’s Final Decisioan this point.

Once an ALJ makes a determination, any party has the right to appeal such decision in an
appropriate state or federal cosee D.B. v. Ocean Twp. Bd. of Eq@85 F. Supp. 457, 472
(D.N.J. 1997). The reviewing court “shall receive the records of the administrabieepings;
shall hear additional evidence at the request of the party; and basing its decision on the
preponderance of the evidence, shadint such relief as the court determines is appropriate.” 20
U.S.C. § 1415(i)(2)(C)(ii).

“When deciding an IDEA case, the District Court applies a modifeedovoreview and
is required to give due weight to the factual findings of the AL.E” v. Ramsey Bd. of Edu435
F.3d 384, 389 (3d Cir. 2006). Under this standard, the district court’s review over questams of |
is plenary.Carlisle Are Sch. v. Scott P. By and Through Bes$2PF.3d 520, 528, 18 (3d Cir.
1995). However, “[flactual findings from the administrative proceedings are to belewmts
prima facie correct” and “[i]f a reviewing court fails to adhere to them, it is edlig explain
why.” S.H. v. Stat®perated Sch. Dist336 F.3d 260, 270 (3d Cir. 2003) (citations omitt@tie
party challenging the ALJ’s ruling bears the burden of overcoming the presumption thatltbe AL
findings were correctAndrew M. v. Delaware Cty. Office of Mental Health & Retardat&s0
F.3d 337, 345 (3d Cir. 2007).

The IDEA includes strict substdive and procedural requirements for school districts to
follow in implementing speciakducation plans for students with disabilities. The purposieeof
IDEA is to “ensure that all children with disabilities have available to them a e®@riate

public education that emphasizes special education and related services desigeed tloem

13



unique needs” and to “prepare them for further education, employment, and independent living.”
20 U.S.C. 81400(d)(1)(A). The Supreme Court in 2017 provided a thorough analysis of what is
required of school districts in order to satisfy the substantive, FAPE requirefiBEA, stating:

To meet its substantive requirement under the IDEA, a school must
offer an IEP reasonably calculated to enable a child to prakgess
appropriate in light of the child’s circumstances.

The “reasonably calculated” qualification reflects a recognition that
crafting an appropriate program of education requires a prospective
judgment by school official88d. of Educ. of Hendrick Hudson Sch.
Dist. v. Rowley458 U.S. 176, 207 (1982). The Act contemplates
that this factintensive exercise will be informed not only by the
expertise of school officials, but also by the input of the child’s
parents or guardiansd. at 20809. Any review of an IEP must
appreciate that the question is whether the IEfasonable not
whether the court regards it as idddl.at 206-07.

The IEP must aim to enable the child to make progress. After all,
the essential function of an IEP is to set out a plan for pursuing
academic and functional advancemenfee 20 U.S.C.
881414(d)(1)(A)()(IH(IV) This reflects the broad purpose of the
IDEA, an “ambitious” piece of legislation enacted “in response to
Congress’ perception that a majority of handicapped children in the
United States ‘were either totally excluded from schools or [were]
sitting idly in regular classrooms awaiting the time when they were
old enough to “drop out."Rowley 458 U.S. at 179 (quoting H.R.
Rep. No. 94332, p.2 (1975)). A substantive standard not focused on
student progress would do little to remedy the pervasive and tragic
academic stagnation that prompted Congress to act.

Progress through this system is what our society generally means by
an “education.” And access to an Ueadtion” is what the IDEA
promisesRowley 458 U.S. at 203. Accordingly, for a child fully
integrated in the regular classroom, an IEP typically should, as
Rowleyput it, be “reasonably calculated to enable the child to
achieve passing marks and advamoeifgrade to gradeltl. at 203

04.

It cannot be the case that the Act typically aims for gtadel

14



advancement for children with disabilities who can be educated in

the regular classroom, but is satisfied with barely more tean

minimisprogress for those who cannot.

When all is said and done, a student offered an educational program

providing “merely more thade minimi$ progress from year to year

can hardly be said to have been offered an education at all.
Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. REB4 S. Ct. 988, 999-1001 (2017).

While the IDEA does impose procedural requirements upon school districts as well, the
Third Circuit has clarified that “[procedural] compliance is not a goal in jisstier, compliance
with such procedural requirements is important because of the ‘requiremgpeast ion students’
and parents’ substantive right®idley Sch. Dist. v. M.R680 F.3d 260, 274 (3d Cir. 2012). A
procedural violation “is actionable unddre IDEA only if it results in a loss of educational
opportunity for the student, seriously deprives parents of their participation rights, es @aus
deprivation of educational benefit$d’ (citing Winkelman v. Parma City Sch. Dj€50 U.S. 516,
525-26 (2007)).
In her Final DecisionJudge Calemmo fed “the safeguard of the ‘stay pyprovision is

not implicated when, as here, tharents made the unilateral decision to transfer their child mid
year to a new school district that offered ‘comparalelerices to those described in the students
very current IEP.” (ECF No.-1 at 11.)After determining the'stay put” provision was not
applicable Judge Calemmo examing@ U.S.C. 8§ 1414(d)(2)(C), titled “Program for children who
transfer school districts which sets out a school district’s obligations in transfer situations, to
consider whether Howell met those obligaticBgbsection (i)(Ipf § 1414d)(2)(C) states:

In the case of ahild with a disabilitywho transfers school districts

within the samecademic year, who enrolls in a new school, and

who had arEPthat was in effect in the sarn$tatethelocal

educational agencghall provide such child with faee appropriate

public education, including services comparable to those described
in the previously heldEP,in consultation with th@arentsuntil
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such time as thiecal educational agen@dopts the previously
heldlIEP or develops, adopts, and implements a Hemthat is
consistent with Federal ar@tatelaw.

Judge Calemmabeld that with regard to S.B.’s transfer from Lakewood to Howell, and
pursuant t&® 1414(d)(2)(C)(1), “Howell was required to provide S.B. with a FAPE that included
services comparable those described in his Lakewood IEP.” (ECF-Nat B.) Furtherme,
Judge Calemmo ruled, “Howell was also required to act without delay and provide anprogr
comparable to that set forth” in S.B.’s Lakewood IH®.) AddressingPlaintiffs’ contention that
the “stay put” provisiohwas triggered byheir objectionto Howell’s ability to implement the
Lakewood IEP without sending S.B. to SCHI, Judge Calemmo relied on the holding of this Court
in Cinnaminson v. K.Lthat “even where parents are aggrieved urgé&afL4(d)(2)(C))(1)], there
is no automatic efault remedy to the creation of a ‘stay put’ placement for a transfer student.”
at 10 (citingCinnaminson v. K.LNo. 16-35862016 WL 4212121 *7).)

This Court affirms Judge Calemmd*sal Decisionboth because it agrees the “stay put”
provision is not implicated to protect a student’s rights when it is the family that dwdes time
unilateral change in schodistricts and because a review of tieet of the “stay put” provision,

§ 1415(j),makes clear it is inapplicable to the factslo$ matter.

The Court begiswith its determination thahe canons of statutory interpretation require

the conclsion that IDEA’s “stay put” provision is inapplicable in this mattand thenit will

explore the jurisprudence holding that Plaintiffsilateral change in the circumstances underlying

S.B.’s education obviate the protections inherent in § 1415(j).

3 In their Brief in Opposition to this Motion, Plaintiffs argue “the ALJ should have egpiie so

called ‘stay put’ provisionsee20 U.S.C. 8§ 1415(e)(3), in deciding S.B.’s cas8e&dECF No. 27
at 3.) The Court observes that, pursuant to changes to the legislation is@i¥eLtion (ehow

is titled “Mediation.” § 1415(e). The Court construes Plaintiffs as referringegtovision at
subsection (j), titled: Maintenance of current educational placement.”

16



1. The Text of the ‘Stay Put’ Provision

The “stay put” provision of thtDEA states, in relevant part:

Except as provided in subsection (k)(4), during the pendency of any

proceedings conducted pursuant to this section, unless the State or

local educational agency and the parents otherwise agree, the child

shall remain in the theaurrent educational placement of the child,

or, if applying for initial admission to a public school, shall, with the

consent of the parentse placed in the public school program until

all such proceedings have been completed.
(See8 1415(j).) The language of the “stay put” statute makes clear § 1415(j) is triggerdxy onl
“the pendency of any proceedings conducted pursuant to this seeti@ne “this secticohmeans
8 1415.As the Third Circuit stated iWV.B. v. Matula the IDEA “mandatgs] that during the
pendency of administrative proceedings a ‘child shall remain in the then curreatieaiaic
placement.”67 F.3d 484, 500 (3d Cir. 1995) (citing 20 U.S.C. § 1415(e)(3)(A), and 34 C.F.R. §
300.513(a)).

However, n this matter thre was no “pendency of any proceedings” when Y.B. and F.B.
declined to have S.B. attend Memorial Elementary and instead continued S.B.’s emratim
SCHI.Michael C. ex rel. Stephen C. v. Radnor Tp. School,2i32. F.3d 642, 654 (3d Cir. 2000)
seealso Verhoeverv. Brunswick SchComm, 207 F.3d 1, 6(1st Cir. 1999) (stayput provision
applies during pendency of “administrative and judicial proceedings challenging esmplatc
decision”);Kari H. v. Franklin Special SciDist., 125 F.3d 855, 1997 WL 468326, at *6 (6th Cir.
1997) (per curiam) (only three types of proceedings arise iddd5—due process hearings,
state administrative review, and civil judicial review actions in state or fedend).cou

Plaintiffs citeDrinker in support of their position that the “stay put” provisions required

S.B.’s continued attendance at SCHI and not at Memorial Elemeniaryever,the Court

observesDrinker actually supports the proposition that the “stay put” provision operates only
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during the pendency of any proceedin§seRadnor,202 F.3d at 654 n.12 (explaining that the
Drinker Court noted that stagut provision applied during imparti@lue process hearing on
parents’complaints regarding educational placement of handicapped children, and during state or
federal judicial review of final administrative proceedin@siing Drinker, 78 F.3d at 864.)

As to what constitutes a proceeding under § 1415, the Third CirdRégtdnorheld that the
district court was in error when it decided that proceedings as contemplated by 8dddéd
the “opportunity of the parent or guardian to inspect relevantdsaeith respect to the chikl
evaluation, and the notice requirement the school district must satisfy when makingiahe i
placement decision,” procedures referred to in § 1418#&jnor 202 F.3d at 654. Instead, the
RadnorCourt determined that éiseexamples oprocedures referred to in 8 1415(b) actually arise
under § 1414ld. While theRadnorCourt did not expressigefine “proceedingsas contemplated
by § 1415, in finding that no procedures were conducted pursuant to this section, it ctadds/o
positing the “stay put” provision applies only after the process of administrativevreVithe
placement decision has commedcand remains in effect through the completion of any civil
action in state or district courmithv. Roher Civ. A. No. 83-3258, 1991 WL 132545, at *1
(D.D.C. July 10, 1991) arldrs. C.v. Wheaton916 F.2d 69, 72 (2d Cir. 1990).

In Roher the U.S. District Court for the District of Columhiatermined the “staput”
provision “applies once the administrative review process is commenced and ramefiiest
through the completion of a civil action in district cotfffNo. 89-3258,1991 WL 132545, at *1

(D.D.C. 1991). Similarlythe WheatonCourt analyzed the procedural ladder set out by § 1415,

4 In a footnote, the Court notetlet” stay put” provision does not apply during the appeal of a
district court ruling.No. 89-3258,1991 WL 132545, at *1n.3 (citing Andersen v. District of
Columbig 877 F.2d 1018 (D.C. Cir. 1989)).
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observing that in the event of a proposed change in d £, the parent or guardian must be
so notified in writing, 8 1415(b)(1)(C), and provided with an opportunity to bring complaints about
“any matter relating to the identification, evaluation, or educational placement dfilitheoc the
provision of a free appropriate public education to such child,” § 1415(b)(1)(E), and a parent “then
has a right to contest the matter in an impartial duegss hearing conducted by the state
educational agency,§ 1415(b)(2).Wheaton 916 F.2d at 72During the pendency of these
proceedings, the child must be allowed to remain in his current educational piacemer the
“stay-put” provision of the Act, § 1415(e)(3), unless the parent or guardian otherwise &djrees.
The Court further explained that only when a parent or guardian seeks review of the decision
regarding a proposed change does the “stay-put” provision become opédatv&.3.

This Coutt observes that subsection (e) to § 1#&l6tled “Mediation,” subsection (f) is
titled “Impartial Due Process Hearing,” subsection (g) is titkedpeal,” subsection Jiis titled
“Administrative Procedures,” angubsection (k) is titled “Placement in alternative Education
Setting,” however subsection (h)’s procedural safeguards apply to hearing conducted
pursuant to subsections éind (g)° See§ 1415.The applicability of hearing safeguards suggests
that Impartial Due Process Hearings and Appeals would be considered proceedings as
contemplated by 8§ 1415(j), while Mediation, for instance, would not.

It is urdisputed Plaintiffs did not request a due processrgearith the Office of Special
Education Programs pursuantth@ IDEA until July 17, 2017, well after the 204& school year
had concluded. (ECF No.-1L at 3.) There was, then, no proceeding being conducted when

Plaintiffs declined to send S.B. to Memorial Elementary in Howell. Thereforehdogxplicit

®> Subsection (k) applies to a school distdgtrocess for changing the placement of a student for a
violation of a student code of conduct, as so is inapplicable to this matter.
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language of 8415, the “stay put” provision was inapplicable to S.B. in Noverilsmember
2016.
2. Unilateral Move by Parent(s) of Student

Judge Calemmo concluded the “stay put” provision “was not implicated when, as here, the
parents made the unilateral decision to transfer their childyead to a new school district that
offered ‘comparable services’ to those described” in the Lakewood IEP. (BCFINat 11.) The
foundation for herconclusionhereis § 1414(d)(2)(C)(i)(l) anctase lawcentering on a school
district’s responsittities toward a transferring student under that IDEA provision

Defendants argue thisilspartaddresseethe question at issue in this litigatiamamely
whether or not the school district into which a student is transferring may prowdacts
comparale to those described in the previously held IEP,” or whether that school district is bound
by the IEP designed by the prior school district.

Howell cites the Third Circuit id.F. v. Byram Township Board of Educati@nd this
Court inCinnaminson Twp. Bd. of Ed. v. K.L. o/b/o Ruhd inK.G. v. Cinnaminson Twp. Bd. of
Ed. as standing for the proposition that when a student transfers from a prior districtaonde
existing IEP the receiving district’s obligation pursuanthe IDEA is to provide comparable
services to what the student received from the prior district and that the mgagistrict has the
authority to determine placement pending the dispidea( 1519 (citingByram 629 F.App’x
235, 23738 (3d Cir. 2015)Cinnaminson WK.L., No. 163586,2016 WL 421212ht*5, andK.G.
v CinnaminsonNo. 17-047402018 WL 4489672at*8).)

Judge Calemmo’slecision explored in depth the reasoning of these three decisions in

reaching a similar conclusion, that the protections of the “stay put” pro\asgonot necessarily
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implicatedwhen it is the unilateral actioof the parents, and not the school distticatresulted
in changes to implementation of the IEP.

Plaintiffs argueDrinker is the primary authority on this point and thus that Judge Calemmo
thus relied on nonprecedential and nonbinding case ldy.However,while Drinker sets out
many of thebasic principlesattaching to IEP implementatiothe facts inDrinker are different
from those herand more importantlythe statutory landscape has since charsgeceDrinker
was decided in 1996.

Factually, theDrinker parents foughagainst th school district’s proposal to moveeir
child to a neighboring district and sought instead to maintain the student’s placement in their
town’sdistrict.Here, Plaintiffs changed locations batghtto maintain the same schooling option
for S.B. InDrinker, the districtproposedinilateral changes to the implementation of the IEP. Here,
Plaintiffs unilaterally transferred from one district to another, dermandedhat the new district
preciselyfollow the old district’'slIEP, though Howell blieves it can offer comparable services in
its schools and need not resort to an outistrict private school.

The relevant statutory changes sibeanker were discussed by the Third CircuitBnyam
Specifically, theByramCourt looked to § 1414(d)(&)(i)(1), a provision added tthe IDEA by
Congress in 2004 and thus not a factor that could havedoesideredy theDrinker Court. In
Byram the Third Circuit heldthat, asCongress explicitly providkprocedures folintrastate
transfers ing8 1414(d)(2)i)(1), “becausgthe student’'sparents unilaterally relocated him.the
stayput provision is inoperative and Byram meets its obligation by complying with
8 1414(d)(2[C)(i)(1).” Id.

Against that statutory backdrape Third Circuit reiterated a principle initially proclaimed

in Radnor,that in the context dfansfers; unilateral relocations by parents can override stesy
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put] provision” Byram 629 F. Appx at 238 (citingMichael C. v. Radnor Twp. SclDist., 202
F.3d 642, 651 (3d Ci2000) (“[W]here aparentunilaterally removes a child from an existing
placement determined in accordance with state procedures, and puts the childfeneat d
placement that was nassigned through proper state procedures, the protections of tuttay
provision are inoperative until the state or local educational authorities and thts @ayee on a
new placement)”

As the Supreme Court statedhionig v. Doethe purpose of the “stay put” provision was
“to strip schoolsof theunilateralauthority they had traditionally employed to exclude disabled
students, particularly emotionally disturbed students, from schidohig, 108 S. Ct. 592, 604,
484 U.S. 305, 323-24 (1988) (emphasis added).

Under IDEA, in the context of intrastate transfers by a student’s fafttthg local
educational agency shall provide such child with a free appropriate public educatiodinmcl
services comparable to those described in the previously held IEP, in consulitititreywarents
until such time as thiecal educational agency adopts the previously held IEP or develops, adopts,
and implements a new IEP that is consistent with Federal and Stdt& 12414d)(2)(C)(i)(1).

The Third Circuit applied this provision Byram holding that becausdthe student’s]
parents unilaterally relocated him frdone school district to anothethe stayput provision is
inoperative and Byram meets its obligation by complying with 8§ @@{2)(C)(i)(1).” Id. at238.

In Cinnaminson v. K.L.this Court stated that the “stay put” provision does not apply in
every situation where a parent and school district dispute how to implement adiflBRminson
v.K.L, No. 163586,2016 WL 4212121, at *&iting Radnor, 202 F.3cht651) TheCinnaminson
Court recognized that while this means a student may not receive the “exauatitgmrovided

by the“stay put provision, the*new school district is still required to providestbhild with a
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‘free appropriate public education, including services comparable to those descriled in t
previously held IEP? until a new IEP is agreed upofhd. (citing § 1414 (d)(2)(C)(i).) The Court
reasoned that the addition of the transfer provision téCtBé “balances the goal of maintaining
educational consistency for special needs students with the recognition tliesfaave accepted
some amount of discontinuity in their child's education when they voluntarily change school
districts” 1d.

Judge Calemmo rejected Plaintiffs’ argument that continued attendance atwaSHI
justified because they expressed their concerns to Howell that the placementotwas n
individualized for S.B. and that éir visit to Memorial Elementary coimnced them that school
was appropriate for S.B. Judge Calemmo dethaminson v. K.Lfor the proposition that “even
where parents are aggrieved . . . there is no automatic default remedy to the credsitay @iua’
placement for a transfer studer{fECF No. 11 at 11 (citingCinnaminsonNo. 163586,2016 WL
4212121 *5).)

In Cinnaminsonthe parents argued the school district failed to adhere to New Jersey
regulations governing how to implement IDEA’s transfer provision, and thatthise required
exact implementation anexistinglEP. The Court rejected this argument, holding that a breach
of the New Jersey implementation irag@ “does not give the wronged party the leave to determine
its own remedy without any basis in legislatior case law.1d. Rather, the Court stated, the
regulation provides that the wronged party may “file a petition for emergeet velder New
Jersey Administrative Code 6A136, seeking the provision of appropriate servicks.”

This is not to say the “stay put” provision is always inapplicable in cases of unilatera
transfers by parentRadnorteaches that aggrieved transferring parents pkacé the child in a

private school, initiate a due process hearing, and seek reimleumtsieom educational authorities
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later.” Radnor 202 F.3d at 651 (citinglorenceCounty SchDist. Fourv. Carter, 510 U.S. 7, 15,
114 S. Ct. 361, 126 L.Ed.2d 284 (1993¢hool Comm. of Town of BurlingtonMass. v.
Department of Educ. of CommonwealthMdiss, 471 U.S. 359, 3693, 105 S. Ct. 1996, 85
L.Ed.2d 385 (1985).) “Once an administrative ruling validates the parents’ decision to move the
child to a new placement, ‘the move to private school is no longer the parents’ undatergl
and the child is entitled tstayput at the private school for the duration of the dispute resolution
proceedings.Rena C. v. Colonial School Distrj@&90 F.3d 404, 416 (3d Cir. 2018).

However, those were not tfectsbefore Judge CalemmaAccordngly, Judge Calemmo’s
Final Decision that the “stay put” provision was not implicated when “S.B.’s paremnts tha
unilateral decision to transfer their child midyear to a new school districtffeaéd ‘comparable
services’ to those described[B.B.’s] very current IEP” iAFFIRMED .

B. Reimbursement for SCHI

Howell argues Judge Calemmalscision denying reimbursement to Plaintiffs for the cost
of S.B.’s attendance at SCHI from 2016 should be affirmed because, having relocateatio How
and having failed to cooperate with Howell’s staff over any placement other thdn“B@itiffs
arenot entitled to reimbursement for any costs or other relief associated withl#ueiment of
S.B. at SCHI.” (ECF No. 22 at 17 (citingCinnaminson v. K.I.No. 163586,2016 WL 4212121
*5 ("When a parent unilaterally moves a child to a new school disthie ‘stayput’ provision is
not applicable and a different section of the IDEA applies: 20 U.S.C. § 1414 (d)(2)(C)timg
Byram 629 F. App’x at 238)).)

Plaintiffs counterthat Judge Calemmo’s decision should be reversed as to SCHI costs
becauséthe ‘stay put’ provision applies to S.Eandit automatically follows that ‘reimbursement

for the costs of pendent placement in a private school’ is an appropriate remedy.” (ECF No. 27 a
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8.) As the Court has ruled in Howell’'s favor above,follows that Plaintiffs’ claim for
reimbursement under the IDE#so faik. SeeRadnor 202 F.3dat 653-54.

The Supreme Court hagheld reimbursement girivate schooltuition whereparentgaid
for a disabled child’s education because the public schookd fail provide FAPED.F. v.
Collingswood Borough Bd. of Edu®&94 F.3d 488, 496 (3d Ci2012) (citing Sch.Comm.of
Burlingtonv. Dept of Educ.,471 U.S. 359, 370, 105 St. 1996 (1985) However, the Supreme
Court also reognized that‘parents who unilaterally change their child’s placement during the
pendency of review proceedings, without the consent of state or local schoolspfticiso at
their own financial risk."Sch.Comm.of Burlington,471 U.S.at 37374, 105 SCt. 1996 Asthe
RadnorCourt concluded, such parenitsill recover only if they are correct that local authorities
have failed to provide the educational program to which their child is entitled und&BA¢e’
Radnor 202 F.3dat 651 (citing Sch.Comm.of Burlington 471 U.S. at 373-74, 105 S. Ct. 1996.)
Accordingly,the Court affirms Judge Calemmo’s Final Decision denying SCHI reimbursement,
and therefor®efendant’sViotion for Summary Judgment GRANTED.

IV.  CONCLUSION

For thereasons setofth above, the Court concludes Judge Calemmo’s Final Decision
denying Plaintiffs’ claim that the “stay put” provision was applicable to ths tdd¢his matter and
denying, as a result, Plaintiffs’ claim for reimbursement of costs for SE€AFFIRMED .

Accordingly,Howell’'s Motion for Summary Judgment GRANTED.

Date: March 20, 2020 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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