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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

UNITED AERIAL ADVERTISING, INC., :
Plaintiff, : Civil Action N0.:19-14219FLW)

V.
OPINION

TOWNSHIP OF LAKEWOOD;

LAKEWOOD INDUSTRIAL

COMMISSION; STEVEN REINMAN;

and DOES 4100,

Defendants.

WOL EFSON, Chief Judge:

Before the Court is a motion to dismiss filed by Defendants Township of Lakewood,
Lakewood Industrial Commission, and Steven Reinman (collectively, “DefendaneXinge
dismissal of all claims in the Complaioit Plaintiff United Aerial Advertising, Inc. (“UAA™or
“Plaintiff”) for lack of subject matter jurisdiction, pursuant to Federal Rule of Civiedtoe
12(b)(1).For the reasons set forth belo@efendantsMotion to Dismiss iSSRANTED; all
claims against Defendants are dismiss#tiout prejudice.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

For the purposes of this motion, the Court assumes as true the relevant facts derived f
Plaintiff's Complaint and the documents attached thereto.

On June 18, 2018, UAA aridefendantentered int@ settlement agreement (“Settlement
Agreement”)resolvirg the litigation between the parties regardimg disallowancef UAA’s

banner towing operatiorisom the Lakewood Airport the Airport wasowned by the Township
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of Lakewood during the relevant periods involved in this case. (Compl. TH&settlement
wasfacilitatedby the MagistrateJudge (Def.’s Arg. for Lack of Jurisdiction (“Def.’s Arg.”), at
8; Pl.’s Br. In Opp’n to Mot. to Dismiss (“Pl.’s Br. in Opp’n”), at 4The Settlement Agreement
provides in Paragraph 1B:

Lakewood shall take no further action to disallow, suspend, or

otherwise interfere with banner towing operations at Lakewood

Airport except for reason of what it believes to be a bona fide

emergency related to safety of flight operations. Any such

emergency shall be reported immediately to the responsible Flight

Standards District Offic“FSDO”)]of the Federal Aviation

Administration, and to affected towers, including UAA and ASN.

Lakewood shall convene a meeting of such affected parties within

24 hours to address same. If the parties cannot agree, operations

may not resume until the FAA evaluates detkermines whether,

when and under what conditions tow operations may resume.
(Compl.q 14) The Settlement Agreement also stated in Paragraph 13, ¢fi]lire will retain
jurisdiction of this matter for purposes of enforcing the settlement.” (Cdhigl) The Court’s
Dismissal Order did not reference the retention of jurisdiction or incorpive@terms of the
Settlement Agreement.

After an incident on August 4, 2018, when an UAA plane crashed at Lakewood Airport,
Defendant Steven Reinmdrmakewood Airport manager and Executive Director of the
Lakewood Township Industrial Commission, determined Phaintiff was inviolation of
Standard Operating Procedu(eSOP”). (Def.’s Arg., at 8.) Plaintiff denies any violation of the
SOP or any other safety violationSeeCompl.{ 23) Plaintiff maintains that after this incident
UAA'’s flight operations were unilaterally suspended by Defendants wittumificing the
Philadelphia FSDO, or convening a meeting of the parties as required by the Settlement

Agreement (SeeCompl. § 24.) Defendantsaim thatvideo footage and photographs of the

alleged safety violations were provided to FAA/FSDO leadership in Washington, D.C., who the



told Defendants to “take all necessary actions to stop the dangerous activityrpoits ai
(Def.’s Arg, at 89.) Defendantéurther claim thaa meeting of the parties wasnvenedand a
decision was made to suspend UsAperations for one day. (Def.’s Arg., at Defendants
explain thatUAA was permitted to resume its operati@iter this oneday suspensior{Def’s
Arg., at 9.)

On June 25, 201 Plaintiff filed the instan€Complaintto enforce the Settlement
Agreement and recover damages for thegalliebreach by Defendants. (Def.’s Arg., atThg
Complaint asserts the following claims: @iyil Action for Deprivation of Rights in violation of
42 U.S.C. § 19832) Breach ofContract, (3) Beach ofimplied Covenant of Good Faith and
Fair Dealing, (4) Fraudulent Inducement; (5) Fraud, (6) Negligent Misrepre savibdin-
Disclosure, and (7) itrary and CapriciousDenial ofAccess $eeCompl. | 2) Plaintiff is
seeking declaratory judgment pursuant to 28 U.S.C. § 2201 to establish Defendants’ violations of
Plaintiff's rights, privileges and immunities and injunctive releteasehe alleged breach of
the Settlement Agreement by DefendafBeeCompl. | 67-79.)

. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(1) provides for tisenégssal of a proceeding for
lack of subjecimatter jurisdictionSeeFed. R. Civ. P. 12(b)J10nce a Rule 12(b)(1) challenge
is raised, the plaintiff bears the burden of demonstrating the existence of sidiject m
jurisdiction.See McCann v. Newman Irrevocable Trd&8 F.3d 281, 286 (3d Cir. 2006). A
Rule 12(b)(1) motion to dismiss is treatedegther a "facial or factual challenge to the court's
subject matter jurisdictionGould Elecs., Inc. v. United Staj&20 F.3d 169, 176 (3d Cir.

2000). Under a facial attack, such as here, the movant challenges the legahsyfti€ite



claim, and he court considers only "the allegations of the complaint and documents referenced

therein and attached thereto in the light most favorable to the plaitdiff."

1. ANALYSIS!
A. Deprivation of Rights Pursuant to 8 1983

Plaintiff fails to state a claim under 42 U.S.C. § 1988.state a claim for deprivation of
one’s rights under § 1983, the plaintiff must show firstly, “the conduct complained of was
committed by a person acting under color of law” and, secondly, that this conductédepr
person of rights, privileges, or immunities secured by the Constitution or laws of tlee Unit
States.”Parrat v. Taylor 451 U.S. 527, 535 (1981). The purpose of § 1983 is to “deter state
actors from using the badge of their authority to deprive individuals of their federalgnggeal
rights and to provide relief to victims if such deterrence faigyatt v. Cole504 U.S. 158, 161
(1992).

As to the state action requirement, Plairtifs allegedefendants acted under color of
law as Defendant@wnship of Lakewood is a municipal corporation of the State of New Jersey,
Defendant Lakewood Industrial Commission is a commission of the Township of Lakewood,
and Defendant Reinman is an employee of Lakewood Town&epCompl. 1 4-6.) Indeed,

localgovernments qualify as “person[s]” for the purposes of 8§ 1983 and may be sued under 8

! While there is no dispute that diversity jurisdiction does not exist, in their moving brief

Defendant inexplicably argues that Plaintiff has failed to demonstrate subjéet jmasdiction
pursuant to 28 U.S.C. § 1343, which “is the jurisdictional counterpart” of the substantive law
contained in section 198%ee Chapman v. Houston Welfare Rights G4l U.S. 600, 613

(1979). Indeed, 8§ 1343(a)(3) is one of two methods of establishing jurisdiction over section 1983
clams; the other method is through federal question jurisdiction under 28 U.S.C. § 1384t In
regard, Defendant need not have invoked § 1343, because the Court has subject matter
jurisdiction based on Plaintiff’s federal § 1983 claim. In addition, it appears, based on the
arguments presented, Defendants contest whether Plaintiff has suffipledtiyjs § 1983

claim. The Court will address this issuefra.



1983.Monell v. Dep’t of Soc. Seryegl26 U.S. 658, 700 (1978). In addition, becausseu the
color of law meansunder the' pretenseof law,” acts of officers whaindertake to perform their
official dutiesare also amenable to suit under § 183ews v. United State325 U.S. 91, 111
(1945). However glaringly, Plaintiff has failedto averanyrights, privileges, or immunities
secured by the Constitution or federal law of which they were depriveedComplaint simply
alleges, generallyto “rights, privilege or immunities” and “financial damage” suffered as a
result of Defendants’ alleged conduct. (Compl. 1 31-S$&e no federal law or
constitutionally guaanteedight is identified or thusimplicated, Plaintiff has failed to state a
claim under § 1988.
B. Subject Matter Jurisdiction

Having determined that Plaintiff failed to state a claim under § 1983, what reanaias
plethora of state lawlaims, which all center around the Settlement Agreentlaintiff argues
nevertheless, thalhe Court has subject matter jurisdiction over the state law clpumsuant to
federal question jurisdiction under the Supreme Court’s decisi@nable & Sons Metal Prods.,
Inc. v. Darue Eng’g & Mfg.545 U.S. 308, 312 (2005). To that eRdgintiff argues ihaspled
that “Lakewood’s actions in breaching the Settlement Agreement are based ohdkew
assertions of violations of FAA safety regulations.” (Pl.’s Br. in Opp’n, at B@jntiff also
claimsthe Court retained jurisdictionver the Settlement Agreement under the doctrine of
ancillary jurisdiction. In responseDefendants argue that federal question jurisdiction does not

exist because the statwlclaims do not raisa substantialssueof federal law. Furthermore,

2 Indeed, having reviewed the substance of the Complaint, it does not appPéaittidt

has asserted any facts or circumstancescthdtl give rise to a violation under § 1983.



Defendantontendthe Court did not retain jurisdiction over the Settlement Agreenaanthe
Court did not include the necessary languagbenQder dismissg the original case.
i. Federal Question Jurisdiction

“Federal courts are courts of limited jurisdictioKdkkonen v. Guardian Life Ins. Co. of
Am, 511 U.S. 375, 377 (1994). Consistent with that concept, Congress has authorized that
federal “district courts shall haweiginal jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United St&t&8 U.S.C. § 1331A federal court has
jurisdiction over a matter pursuant to diversityfederal questiojurisdiction.See28 U.S.C. 88§
1331, 1332. For federal question jurisdiction the federal question must be raised in the
complaint, as “a suit arises under the Constitution and laws of the United States antyevhe
plaintiff's statement of his own cause of action shows that it is hgsauthose laws or that
Constitution.”Louisville & Nashville R.R. Co. v. Mottle®11 U.S. 149, 152 (1908)The
presence or absencefetieralquestion jurisdictions governed by the 'well-pleaded complaint
rule," which provides that federal jurisdiction exists only when a federal questi@senfed on
the face of the plaintiff's properly pleaded complai@@terpillar Inc. v. Williams482 U.S. 386,
392 (1987)seeGreen Tree Servicing LLC v. Dillay@8 F. Supp. 3d 399, 401 (D.N.J.
2015)("Becausehe plaintiff acts as ‘'master of the claim," a court looks to the face of a camplain
in accordance with the ‘wegtleaded complaint’ rule in order to determine whether the action
rests upon a federal claim.").

In order to determine whether there isdid question subject matter jurisdiction, the
court must look to plaintiff's complaint and cannot consider potential federal def8ases.
Merrell Dow Pharms. Inc. v. Thompseat¥,8 U.S. 804, 808 (1986). Indeed, the majority of cases

that come within federal question jurisdiction are those in which federal &atesrthe cause of



action.See IdHowever, "in certain cases federplestion jurisdiction will lie over stadaw
claims that implicate significant federal issudgsrable 545 U.Sat 312 (citation omitted). The

Supreme Court has reaffirmed thig "'special and small category' of cases” in which federal
guestion jurisdiction will predominate over stéd@+ claims that implicate signdant federal
issuesis "slim." Gunn v. Minton568 U.S. 251, 258 (2013) (quotiBgnpire Healthchoice
Assurance v. McVeigh47 U.S. 677, 699 (2006)).
The Supreme Court hast forth the necessary circumstances in which federal question

can predominate @v a state law claim:

[F]ederal jurisdiction over a state law claim will lie if a federal

issue is: (1) necessarily raised, (2) actually disputed, (3)

substantial, and (4) capable of resolution in federal court without

disrupting the federadtate balancapproved by Congress. Where

all four of these requirements are met . . . jurisdiction is proper

because there is a serious federal interest in claiming the

advantages thought to be inherent in a federal forum, which can be

vindicated without disrupting Congress's intended division of labor

between state and federal courts.
Gunn 568 U.S. at 258internal quotations omittedgiting Grable, 545 U.S. at 313-14T.hese
are alsdknown as thé&rablerequirements

Importantly, it is not sufficient that the federal issue be significant to the partpardses

in the immediate suit; indeed, that will always be true when the state claim "necessse(ls]"
a disputed federal issue, as separately reguliidhe substantiality inquiry und@&rablelooks
instead to the importance of the issue to the federal system as a Whae1066. A
substantial federal issue is "a serious federal interest in claimingtbatages thought to be

inherent in a fedat forum,” one that "justif[ies] resort to the experience, solicitude, and hope of

uniformity that a federal forum offersGrable 545 U.S. at 312-13.



Here, thdundamental dispute between the parties is the alleged breachSeftieenent
Agreement(SeeCompl. § 1.) Defendants argtieat Plaintiff violated th&OPin the Settlement
Agreementresulting in thessuance of auspension of Plaintiff's banner tow operatioBed
Def.’s Arg., at 12-13.)Plaintiff positsthatDefendants breached the Settlement Agreement by
failing to report any bona fide emergencies to the Flight Standards Districe ©ffthe Federal
Aviation Administrationas required by the Agreement, failing to convene a meeting with UAA
within 24 hourdo address the alleged bona fide safety emergeasiesquired by the
Agreementanderroneously suspending UAA'’s operations for one dajisagree with Plaintiff
that substantial federal issues are implicated.

The Settlement Agreemeseets fortha process with the partiesnust follow in the event
a potential safety violation has occurred. The padidgresortto the FAA after Defendants
identify a bona fide safety emergency and the parties fail to agree on how to address the issue.
thatconnetion, the Court cannot conceive argderal aviation laynor issues related to it, that
would be mplicated in this procesowever, Plaintiff argues that federal regulations must be
consulted in order to determine whether a violation of the safetyasthhds occurred. olthe
extert thatfederal lawis somehow raised in that regartdis merely todeternine whether the
suspension of Plaintiff’'s banner towing operations was in violation of the SettlemesrAgnt.
The issues here focus on the process agreed upon by the parties, and whether thatgzrocess
violated. The question of whether there was an emergency based upon a FAA viokdioot do
even come into play until it is determined that the process under the Settlement Agreame
followed. As suchthe federalssuesraised if any, simply do not predominaten fact, Plaintiff
cites no specific federal statute or regulationtst€Complaint. While this matter may arise out of

activities related to aviation, an area of federal law, tbertd issue must be substantial for



subject matter jurisdiction to exishderGrable SeeGrableat314. Simply put, theentral
guestionof this casaloes not turn on the meaning or construction of a particular federal statute
or regulation, but on a dispute oxgecontractin other words, the resolution of the issues in this
case neither depes@n a disputed issue of aviation law, nor resolves any general questions
about federal aviation law such that it would create an important precedent controtithgr
cases. Hencepmne of the raised issues would require the expertise of a federal forum.

Furthermore, lowing thesecontractrelatedclaims to proceetherecould potentially
open the federal courthouse door &ignificantnumber of cases and coutterefore upset the
congressionally intended division between state and federal cBeet$srable545 U.S. at 318.
Thus, the present sa fails to meet th&rablerequirements that the federal issue in the case be
substantial and, therefore, federal question jurisdiction does not exist.

ii. Ancillary Jurisdiction

As the federal courts are courts of limited jurisdictiemforcement of a settlement
agreementequires an independent basis for jurisdiction from the dismisse&saiokkonen
511 U.S.at378. Parties cannot confer subject matter jurisdiction byetrsee United States v.
Griffin, 303 U.S. 226, 229 (1938)nited States v. Corrigk98 U.S. 435, 440 (1938 amuel-
Bassett v. Kia Motors Am., In@57 F.3d 392, 396 (3d Cir. 2004Ancillary jurisdiction may be
permissible to “enable a court to function successfully...to manage its proceedmlysate its
authority, and effectuate its decredsdkkonen511 U.Sat 379-80. Acillary jurisdiction
would be permissible in such cases where “the parties' obligation to comply withmkeofehe
settlement agreement had been made part of the order of dismestadr by separate provision
(such as a provisiométaining jurisdictio’ over the settlement agreement) or by incorporating

the terms of the settlement agreement in the dréterat 381. If the settlement agreement was



incorporated into the dismissal order, then “a breach of the agreement would be envajitie
order, and ancillary jurisdiction to enforce the agreement would therefore &xisthe

retention of jurisdiction by a district courtust be explicit, as “[tjh@idge's mere awareness and
approval of the terms of the settlement agreement do not suffice to make themhsaardér.

Id.

The Third Circuit has found the use of the phrase “pursuant to the terms of the
Settlement” irmdismissal order is insufficient t@tainsubject matter jurisdictionn Re Phar-
Mor, Inc. Sec. Litig.172 F.3d 270, 274 (3d Cir. 1999nemere reference to the fact of the
settlement irmnorder isalsoinsufficient under th&okkonerrequirementsSee In Re Phar-Mor,
Inc. Sec. Litig.172 F.3d 270, 274 (3d Cir. 199@)ting Mierner v. Mo. Dep’t of Mental Health
62 F.3d 1126 (8th Cir. 1995). On the other hardismissal ordeunambiguouslyreserves
jurisdiction over asettlement agreemewhenit expresslystates thatthe terms of the settlement
are“incorporated herein by reference and the Court shall retain jurisdiction ovesttleenent
agreement to enforce its termSander Sales Enters. v. Saks, I245 Fed. App’x 108, 109 (3d
Cir. 2007).

Here,critically, the Stipulation of Dismissalid not include the necessary language that
the Court expressly retained jurisdiction over the enforcement of the Settlegreetent.
Furthermorethe language in the partieSettlement Agreemetnnot, by itselfcreate ancillary
jurisdictionon consent. As set forth Kokkonenthe retention of jurisdiction must be part of the
dismissal order of the original cas®t in the parties’ contract to settkokkonen511 U.Sat
381. Moreover,lie language in th8tipulation of Dismissah this case fails to meet the
requirementset byKokkonen None of the terms of the Settlement Agreement are included in

the Stipulation and the Court did not retain jurisdiction by any other separate provision. Indeed,

10



by stating “in accordance witlthe Settlement Agreementfie Stipulation of Dismissal did not
incorporate anyermsof the Settlement Agreement or retainsdiction. It is the saméype of
language tha&hird Circuitfound insufficient irPhar-Mor. Thereforeancillary jurisdictionis
also lacking®

V. CONCLUSION

For the foregoing reasons, Defendant’s MotioDigmissis GRANTED.

DATED: June 1, 2020 /s/ Freda L. Wolfson
Hon. Freda L. Wolfson
U.S. Chief District Judge

3 In addition to rejecting Plaintiff's position that this Court has federal questimadiction
underGarble and ancillary jurisdictionl, furtherdecline to exercise supplemental jurisdiction
pursuant to 28 U.S.@.1367 over the remainirgjate law claira without a federal claim to
confer subject matter jurisdiction on the Co&e United Mine Workers v. Gihi383 U.S. 715,
725 (1966)Lyon v. Whismam5 F.3d 758, 759-60 (3d Cir. 1995).
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