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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
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CaselNo. 3:19¢v-17475BRM-DEA
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KMG INTERNATIONAL BV, et.al, : OPINION
Defendans.

MARTINOTTI, DISTRICT JUDGE

Before this Courtis Plaintiffs Certain Underwritersat Lloyd’s, London Subscribingo
InsurancePolicy No. MKC 00140’s(“Plaintiffs”) Motion to Remandhis actionto the Superior
Court ofNew Jerseylaw Division, SomerseCounty(ECFNo. 21.) Defendants Rid@esources,
Inc. d/b/aRides4 U, Inc.! (“Defendants”)oppose the MotiofECFNo. 27.) Havingreviewedthe
filings submittedin connectionwith the motionsand having declinedto hear oral argument
pursuanto FederalRule of Civil Procedurer8(a),for the reasonsetforth below andfor good
cause shown, Plaintiffs’ Motion to Remand is GRANTED. All other motions are

ADMINISTRATIVELY TERMINATED andmay berefiled in statecourtif appropriate.

1 The Court notePefendantsvereimproperly plecasRideResourcednc., RideResourcednc.,
Rides4U, Inc.
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|.  BACKGROUND

On July 24, 2019Plaintiffs filed a complaintn SomersetCounty, under docket number
L-000969-19(the“Initial Complaint”). (ECFNo. 21-2,Ex. A at2.) On July 26, 2019 Defendants
wereserved.(Id., Ex. B at 34.) On August 20, 2019 laintiffs filed an AmendedComplaint(the
“AmendedComplaint”). (Id., Ex. C at 38.)

Defendantdiled aPetitionfor Removalon August 30, 201 %hirty-five daysafterreceiving
their summons.I¢., Ex. D at 75.) On Septembeb, 2019,Defendantdiled a Motionto Dismiss
the AmendedComplaint.(ECFNo. 8.)

On Septembed.2, 2019 within thethirty-day deadlineprescribedy 28U.S.C.8§ 1447(c)
to raiseprocedurabiefects Plaintiffs filed aMotion to Remand(ECFNo. 21.) On Octoberl, the
Court orderedthat Defendants’Motion to Dismiss be administratively terminated pending
adjudication ofPlaintiffs’ Motion to Remand(ECF No. 26.) On October7, 2019,Defendants’
filed an Oppositionto the Motionto Remand(ECFNo. 27.)

[I. LEGAL STANDARD

Upon theremoval of an action, a plaintiff may challengesuchremovalby movingto
remandthe casebackto statecourt. 28 U.S.C. § 1447. Grounfis remandinclude:“(1) lack of
district court subjectatterjurisdiction or (2) adefectin theremovalprocess.”"PASv. Travelers
Ins. Co, 7 F.3d 349, 3523d Cir. 1993). Amotionfor remandon thebasisof a proceduratiefect
in theremovalmust befiled within thirty (30) daysof the notice ofemoval,28 U.S.C. § 1447(c),
whereasa motionto remandoasednlack of subjectmatterjurisdictionmaybemadeatanytime
beforefinal judgment,”Fosterv. Chesapeakéns. Co, 933 F.2d 1207, 1212-13d Cir. 1991)

(citing 28 U.S.C. § 1447(c)).



“The party assertingjurisdiction bearsthe burden of showinghat at all stagesof the
litigation the caseis properly beforethe federalcourt.” SamuelBassettv. KIA Motors America,
Inc., 357 F.3d 392, 396 (3dir. 2004).Federalourtsrigorouslyenforcethe congressional intent
to restrict federal diversity jurisdiction, and thereforeremoval statutesare “strictly construed
againstemoval’and“doubts must beesolvedn favor ofremand.”ld. at 396-403. Additionally,
whenacases removed;all defendantsvho havebeenproperlyjoinedandservedmustjoin in or
congentto theremovalof the action.” 28 U.S.C. 8§ 1446(b)(2)(A).

I11.  DECISION

Thefirst issuebeforethe Courtis whetherDefendantstremovalof theactionwastimely
filed. Plaintiffs contendremands requiredin this casebecaus®efendantsnissedthe deadlinéo
file its Notice of Removal(ECFNo. 21-1at7.)

Under 28 U.S.C. § 1446(b)(1), a notice of remdsahll befiled within 30 daysafterthe
receiptby the defendant, througlerviceor otherwise pf a copy of thénitial pleadingsettingforth
theclaim for relief uponwhich suchactionor proceedings based.” 28 U.S.C. § 1446(b)(¥When
a notice ofremovalis not filed within the thirty-day window and the oppositiortimely files a
motionto remandthe court shouldemandthecase Seee.g. Costa WerizonN.J, 936F. Supp
2d 455(D.N.J.2013) (remanding easefor untimelyremoval).

Defendantavereservedwith thelnitial Complaint on July 26, 2019ECF No. 22-1,Ex.
B at 34.)However ,Defendantslid notfile aPetitionfor Removaluntil August 30, 2019ECFNo.
1), thirty-five daysaftertheywereservedwith the Initial Complaint.Defendants do not dispute
thisfact. (SeegenerallyECFNo. 27.)

As such,DefendantsPetitionfor Removalfalls outside thehirty-daywindow. Therefore,

absenmore, this casewarrantsemand.



NonethelessDefendantsontend the Court should demgmandbecausePlaintiffs have
availed themselvesof this Court’s jurisdiction and have thereforewaived their objectionto
removal. (ECF No. 27 at 8.) Specifically, Defendants argudlaintiffs have usedthis Court’s
jurisdictionto issuesummonses ovédoreigndefendantdt is this affirmative conduct, Defendants
argue thatprecludesPlaintiffs from objectingto Defendantstemoval.The Courtdisagrees.

Defendantsely ontwo casesvherea courtsfoundplaintiff waivedtheir right to objectto
removal—evenwhereremovalwasuntimely—throughaffirmative conductin federalcourt. See
Lanier v. AmericanBd. Of Endodontics 843 F.2d 901 (6th Cir. 1988); seealso Fin. Timing
Publ’n., Inc. v. Compugraphic Corp.893 F.2d 936, 94(Bth Cir. 1990).However,in bothcases,
theplaintiffs’ affirmative conductar surpasse the conduct bilaintiffsin thiscase Forexample,
in Lanier, theplaintiff hadservednritten discovery, sought amenchercomplaint,andevenfiled
a secondawsuit. Lanier, 843 F.2dat 905.Similarly, in Fin. Timing theplaintiff hadengagedn
discoveryfor over ayearandsenta letter to opposing counsedtatinghe would not objecto
removal on timelinessgrounds.Fin. Timing, Publ'n,Inc., 893 F.2dat 940-41.Here, because
Plaintiffs conduct—issuing summon® certain defendants-doesnot rise to the level of the
previouslycitedconductPlaintiffs have noavailedthemselvegnoughto thisCourt’sjurisdiction
to precludean objectionto removal. Therefore,Plaintiffs’ Motion to Remandis procedurally
appropriate. Accordinglyfor the reasonsstated above, Plaintiffs’ Motion to Remandis

GRANTED.



V.  CONCLUSION
Accordingly,andfor goodcauseappearingPlaintiffs’ Motion to Remands GRANTED.
All other motionsareADMINISTRATIVELY TERMINATED andmay berefiledin statecourt

if appropriate. An appropriate ordeill follow.

Date: April 28, 2020 /s/Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE



