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NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

PARKWAY-KEW CORPORATION, a
New Jersey corporation,

Plaintiff, Civ. No. 20-6044
V. OPINION
HARRIS MACHINE TOOLS, INC., a
Texas corporation, and JEAN HARRIS,

JR., jointly andseverally

Defendants

THOMPSON, U.S.D.J.

INTRODUCTION

This matter comes before the Court uploaMotion to Dismiss for Lack oPersonal
Jurisdiction or, in the Alternative, to Transfer filed by Defendants HarrihhMacrools, Inc.
(“HMT”) and Jean Harris, Jf"Harris”) (collectively, “Defendants”)(ECF No. 12 Plaintiff
ParkwayKew Corporation (“Plaintiff’) opposes the Motion. (ECF No. 15.) The Court has
decided the Motion based on the written submissions of the parties and without oral argument,
pursuant to Local Civil Rule 78.1(b). For the reasons stated herein, Defendants’ (#&@fn
No. 12)is denied

BACKGROUND

Factual Background
This case arises out of Plaintiff’'s purchase of a cylindrical grinder. DefeRriAT sells

industrial equipment. (Harris Decl. 1 4, ECF No. 12-1.) Plaintiff's business apenatiolves
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the grinding of hard coatings, such as tungsten carbide. (Compl. § 21, ECF .NOnl€x:tober
29, 2019Defendant HMT sent anmail to Eugene E. Klein, JiRlaintiff’'s Vice President of
Engineering, promotinfpr sale, among other things, a “Landis O.D. Cylindrical Grinder.”
(Klein Decl.f1 1, 5, ECF No. 15-1Y)Defendant HMT sent themail to approximately 6,000
other recipients. (Harris Decl.  1The email described thgrinder has having MAXIMUM
GRINDING WHEEL DIAMETER: 30[INCHES].” (Harris Decl. Ex. A-1, ECF No. 12-2.)

Approximately one hour after thengail was sentivir. Klein contacted Defendant HMT
to inquire about the Landis Grinder. (Harris Decl. { 12.) Defendant HMT’s renegptemailed
Defendant Harristhe president of Defendant HMT, with Mr. Klein’s phone numbdr (Y 1,
12.) Defendant Harris called Mr. Kleirid() During that conversation, Mr. Klein requested a
guote for the Landis Grindend()

On October 31, 2019, Defendant Harrismaed Plaintiff a quoteld. T 13) The quote
contained a link directing Plaintiff to financing througirect Capital. (Klein Decl. Ex. BJhe
guote noted that “[a]ll transactions will be deemed made and governed by the thevStidte of
Texas, with payment in Houston, Harris County, Texdd.) Defendant Harrislsosent Mr.
Klein three emails with photos of the Landis Grindefarris Decl. § 13.)

After receiving the quote, Plaintiff arranged to purchase the griratarDefendant
HMT for the quoted price of $49,500. (Com%I15.)Plaintiff sought financing through Direct
Capital. (d. 11 16-19.) On November 5, 2019, Defendant Harris receivedraailkconfirming

that Plaintiff had paid for the grinder in full. (Defs.” Ex. A-7, ECF No. 123&g¢ause the

1 Mr. Klein has received-eails from Defendant HMT “for a long time before the transaction at
issue,” but he claims to be “almost certain [he] did not sign ufpeiendant] HMT’s email
distribution list.” (Klein Decl. § 7, ECF No. 15-1.)
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grinder was in California at the time, Plaintiff arranged for a rigger to detit@ New Jersey.
(Klein Decl. § 19.) After the sale, between November 12, 2019 and November 15, 2019,
Defendant Harris and Mr. Klein exchangethails regarding the size and weight of the Landis
Grinder. Harris Decl.y 15.)

Plaintiff alleges that it purchased thendis Grindebecausdt “could take a 30-inch
diameter wheel.”"Compl. § 20. Plaintiff uses thirtyinch-diameter wheels on its grinders
because smaller wheels “fail to remove stock” afttely wear down.ld. 21.) Whenthe Landis
Grinder was delivered, howevétaintiff discovered that itould only incorporata twenty-
inch-diameter wheel(ld. 1 24.)

Defendant HMT is a Texas corporation with its principal place of business inddpust
Texas. (Harris Decl. § 1lds twenty employees work in Houston, Texad. { 4.) Defendant
HMT does not have offices or property in New Jerskely §(9.) From 2016 to 2019, Defendant
HMT made two sales to customers in New Jersey, one of which was the sale at iksuease.
(Id. 7 10.)Defendant Harris lives in Texa@d. 1 3.)Plaintiff is a New Jersey corporation with its
principal place of business in North Brunswick, New Jersey. (Compl. T 1.)

. Procedural History

Plaintiff filed the Complaint in the Superior Court of New Jersey in Middlesex County on
April 7, 2020. (Complat 1.) Plaintiff allegesye counts: (1) violations of New Jersey’s
Consumer Fraud Act, N.J. Stat. Ann. 8 56:8t%eq(id. 11 28-38); (2) fraudulent
misrepresentationsd{ 11 39-46); (3) negligent misrepresentatiossdid. 11 4755); (4) breach
of the implied warranty of fitness for a particular purpadef[f] 56-61); and (5) rescission of the
parties’ agreement becauseaghutual mistake of facid. 11 62-66).

Defendats removed the case to federal court. (ECF No. 1.) On June 8, 2020, Defendants
3
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filed a Motion to Dismisgor Lack of Personal Jurisdiction or, in the Alternative, to Transfer.
(ECF No. 12.) Plaintiff filed an Opposition (ECF No. 15), and Defendantsdikrdply (ECF
No. 16). Defendants’ Motion is presently before the Court.

LEGAL STANDARDS

Personal Jurisdiction

“A federal court sitting in New Jersey has jurisdiction over parties to tleateptovided
under New Jersey state lawiller Yacht Sales, Inc. v. SmjtB84 F.3d 93, 96 (3d Cir. 2004)
(citing Fed. R. Civ. P. 4(e)). New Jersey’s lamgn statute permithe exercise of personal
jurisdiction “to the uttermost limits permitted by the United States Constitufidesalic v.
Fiberfloat Corp, 897 F.2d 696, 698 (3d Cir. 1990). Therefore, for a New Jersey court to exercise
jurisdiction over a nomesident defetlant, the defendant must have “certain minimum contacts
with [New Jersey] such that the maintenance of the suit does not offend traditiooas rudtiair
play and substantial justiceSeelnt’| Shoe Co. v. Washingto826 U.S. 310, 316 (1945)
(citationsand internal quotations omitted). There are two types of personal jurisdictioralgene
and specificSeeDaimler AG v. Baumarb71 U.S. 117, 118 (2014). “General jurisdiction is
based upon the defendant’s ‘continuous and systematic’ contacts with the forum and exists even
if the plaintiff's cause of action arises from the defendant’sfoaim related activities.Remick
v. Manfredy 238 F.3d 248, 255 (3d Cir. 2001) (citation omitted). “[S]pecific jurisdiction is
present only if the plaintiff's cause of action arises out of a defendant’s f@lated activities.”
Id.

When a defendant moves to dismiss a complaint for lack of personal jurisdiction under
Rule 12(b)(2) of the Federal Rules of Civil Procedure, “the plaintiff bears therbofddowing

that personal jurisdiction existaViarten v. Godwin499 F.3d 290, 295-96 (3d Cir. 2003¢e
4
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alsoCerciello v. Canale563 F. App’x 924, 925 n.1 (3d Cir. 2014) (quotiDarteret Sav. Bank,
FA v. Shushard54 F.2d 141, 142 (3d Cir. 1992)) (noting that the plaintiff bears the burden to
demonstratéhatpersonal jurisdiction is proper by a preponderance of the evidence). Where the
court does not hold an evidentiary hearing, “the plaintiff need only establish a primaafseief
personal jurisdiction and the pléiihis entitled to have its allegations taken as true and all
factual disputes drawn in its favoMiller, 384 F.3d at 97. Nevertheless, “[tjJo meet [its] burden,
[the plaintiff] must ‘establish[ ] jurisdictional facts through sworn affidavitether canpetent
evidence.Cerciello 563 F. App’x at 925 n.1 (quotindiller, 384 F.3d at 101 n.6). “In other
words, ‘bare pleadings alone’ are insufficient to withstand a motion to dismisskasfla
personal jurisdiction.Td. (quotingMiller, 384 F.3d at 101 n.6).
. Motion to Transfer

“For the convenience of parties and witnesses, in the interest of justisérjc dourt
may transfer any civil action to any other district or division where it might have been brought or
to any district or division to which all parties have consented.” 28 U.S.C. § 1404(a). Therdecisi
to transfer a case under § 1404(a) rests within the sound discretion of théna@utinited
States 273 F.3d 380, 387 (3d Cir. 2001) (citiRgper Aircraft Co. v. Reynats4 U.S. 235, 257
(1981)).

When considering motions to transfer under § 1404(a), courts evaluate the “private
interests” and “public interests” implicated by the statute. “Private intérastsde (1) the
plaintiff's original choice of venue; (2he defendant’s preferenes to forum; (3) where the
claim arose; (4) convenience to the parties in light of their financial and phgsiddition; (5)
convenience to the witnesses, “but only to the extent that the witnesses may actually be

unavailable for trial in one of the fora”; and (6) the location of books and redordsra v.
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State Farm Ins. Cp55 F.3d 873, 879 (3d Cir. 1995) (citations omitted). “Public interests”
include (1) “the enforceability of the judgment”; (2) “practical consideratibascould make

the trialeasy, expeditious, or inexpensive”; (3) potential congestion in the two fora; (4) “the loca
interest in deciding local controversies at home”; (5) public policies of thediodx(6) the

familiarity of the judge with applicable state law in diversityesakl. at 879—-80 (citations

omitted). While “[tlhe burden is on the moving party to establish that a balancing of proper
interests weigfs] in favor of the transfer,Shutte v. Armco Steel Coyg31 F.2d 22, 25 (3d Cir.
1970), the moving party is “not required to show ‘truly compelling circumstances for . . . change
... [of venue, but rather that] all relevant things considered, the case would be better off
transferred to another district[fi re United State273 F.3d at 388 (citintn re Balsimg 68

F.3d 185, 187 (7th Cir. 1995)).

DISCUSSION

Personal Jurisdiction

A. General Jurisdiction

A court may exercise general personal jurisdiction ovdefandantvhose affiliations
with the state “are so ‘continuous and systematitbasnder [it] essentially at home in the
forum State.’Daimler, 571 U.S. at 139 (quotingoodyear Dunlop Tires Operations, S.A. v.
Brown 564 U.S. 915, 919 (2011)). “For an individual, the paradigm forum for the exercise of
general jurisdiction is the dividual’s domicile . . . ."Goodyeay 564 U.S. at 924. “With respect
to a corporation, the place of incorporation and principal place of business are ‘paradig[m]
bases for general jurisdictionDaimler, 571 U.S. at 137. “The exercise of generabfliction is
not limited to these forums; in an ‘exceptional case,” a corporate defendant’sarseira

another forum ‘may be so substantial and of such a nature as to render the corporati@nimt hom
6
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that State.”BNSF Ry. Co. v. Tyrell37 S. Ct. 1549, 1558 (2017) (quotingimler, 571 U.S. at
139 n.19).

Defendants are not subject to general jurisdiction in New Jddsdgndant HMT is a
Texas corporation with its principal place of business in Texas. (Harris DegIDgfendant
Harrisresides in Texasld. { 3.) Therefore, the paradigmatic forum in which Defendants are
subject to general jurisdiction is Texas, not New Jersey. Moreover, Plaintiff haihentvise
demonstrated that Defendant HMT’s contacts with New Jersey are “soumugiand
systematic” as to render it “essentially at home” in New Je&sy BNSF Ry137 S. Ct. at
1558.Defendant HMThastwenty employeewhowork in Texasjt does not have atfes or
property in New Jersey; and from 2016 to 20i&ade two sales to New Jersaystomers.
(Harris Decl. 11 4, 9, 10.)

B. Specific Jurisdiction

1. Standard foif raditional Minimum Contacténalysis

“In order for a court to exercise specific jurisdiction over a claim, there lpeuah
‘affiliation between the forum and the underlying controversy, principally, [an] gctvian
occurrence that takes place in the forum StaRxistol-Myers Squibb Co. v. Superior Court of
Cal, 137 S. Ct. 1773, 1781 (2017) (alteration in original) (quaBogdyeay 564 U.S. at 919).
Generally, “[t]he inquiry as to whether specific jurisdiction exists has fhags.”O’Connor v.
Sandy Lane Hotel C0496 F.3d 312, 317 (3d Cir. 2007). “First, the defendant must have
purposefully directed [its] activities at the forum. . . . Second, the litigation msstaut of or
relate to at least one of those activities. . . . And third, if the prior two requirearentset, a
court may consider whether the exercise of jurisdiction otherwise compaittishiv play and

substantial justice.ld. (citations and internal quotations omitted).
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To establish that a defendant “purposefully directed [its] activities” toterdorum
state, the lawsuit “must arise out of contacts that the ‘defehdaself creates with the forum,”
Walden v. Fiore571 U.S. 277, 284 (2014) (quotiBgrger King Corp. v. Rudzewic471 U.S.
462, 475 (1985)), not merely out of “defendant’s contacts with persons who reside [in the
forum],” id. at 285 (citingnt’l Shoe 326 U.S. at 319). “[T]he plaintiff cannot be the only link
between the defendant and the foruid.} see alsd’Connor, 496 F.3d at 317 (quotirtdanson
v. Denckla 357 U.S. 235, 253 (1958)oting that “the ‘unilateral activity of those who claim
some relationship with a nonresident defendant’ is insufficient”).

2. Purposeful Availment Requirement

Generally, “[ijnformational communications in furtherance of [a contractdmat a
resident and a nonresident][danot establish the purposeful activity necessary for a valid
assertion of personal jurisdiction over [the nonresident defent¥etfotex Certainteed Corp.
v. Consol. Fiber Glass Prods. C@5 F.3d 147, 152 (3d Cir. 199@)tation omitted).
Communications between parties over mail, telephone, amallehoweverfactor into a court’s
minimum contacts analysiSee Grant Eim’t Grp., Ltd. v. Star Media Sales, In8388 F.2d 476,
482-83 (3d Cir. 1993) (written correspondence and phone ¢a#sajd Chamales Corp. v. Oki
Data Ams., InG.557 F. Supp. 2d 494, 49D.N.J. 2008)in-person negotiations, phone calls,
and emails); Carrabba v. Morgat2014 WL 229280, at *5 (D.N.J. Jan. 17, 2014in@is,
phonecalls, and faxesUltimately, communicationdetween partiesonsideredilongside other
contacts, mugteflecta “deliberate targeting of the forurby the defendanColvin v. Van
Wormer Resorts, Inc417 F. App’x 183, 187 (3d Cir. 2011) (quoti@)Connor, 496 F.3d at

317).
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Just as informational communications on their own do not amount to the requisite
contacts for personal jurisdictiofit]he fact that a nosresident has contracted with a resident of
the forum statés not, by itself, sufficient to justify personal jurisdiction over the nonresitent.
Mellon Bank (E.) PSFS v. Farin®60 F.2d 1217, 1223 (3d Cir. 1992)he requisite contacts,
howevermay be supplied by the terms of the agreement, the place and chairacier
negotiations, contemplated future consequences, or the course of dealings betwasiestie p
Id. (citing Burger King 471 U.S. at 479).

The contacts between Plaintiff and Defendants were not nmefetynational
communications and not merely a contr&ather theparties’ contacts, considerad a whole,
reflectedDefendantsteliberate targeting diew JerseyThe Third Circuit’sdecisbn in
O’Connoris instructiveln O’Connor, a Pennsylvaniplaintiff sued a Barbados hotel after he
slipped and fell while on vacatiat the hotel496 F.3d at 316l'he gaintiff and his spouse had
visited the hotel once before on recommendations from friends and travel &djeait815.
Between the plaintiff's two visits to the hotel, the hotel mailed seasonal newslettegs to
plaintiff's home in Pennsylvani&d. at 318 After the plaintiffbooked his second trip, the hiote
“mailed [the plaintiff] a brochure and traded phone calls with [him] for the parpbBrming
an agreement to render spa servickk.The Third Circuit held that the Pennsylvania district
court hadspecificpersonal jurisdiction over the hotéd. at 325.

Like the Barbados hotel i@’Connor, DefendanHMT solicitedand finalized a sale
DefendanHMT sent an amail to Mr. Klein to promote the sale of the Landis Grinder, and
Defendantgontinued to pursue the sale following Mr. Klein’s resporSeeflarris Decl. 1
11-15.) Likethe Barbados hotel, Defendatrris corresponded with Plaintiff throughultiple

differentchannels to provide additional information and dis¢chederms of the sal®efendant
9
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Harrisdiscussed the Landis Grinder with Plaintiff on the phathef|(12);Defendant Harris sent
Plaintiff a quote via enail (Klein Decl. Ex. B); the quotdirected Plaintifto financing options,
which Plaintiff pursuedid.; Compl. 11 16-19DefendanHarris sent three additionalneails
with photos of the Landis Grindadarris Decl.y 13) andafter the sale, Defendant Harris and
Mr. Klein exchanged e-mails regarding the grinder{ 15). And like the Barbados hotel, which
knew thatits patronlived in PennsylvaniaseeO’Connor, 496 F.3d at 31&)efendants knew that
Plaintiff's office was in New Jerseyefendant Harris’ quote prominently featurdintiff’s
New Jersey addresKlgin Decl. Ex. B.) These contacts suggest that Defendahtsild
reasonabljhaveanticipated being haled into court in New Jer&egColvin, 417 F. App’x at
187 (concluding thagpecific jurisdictiorexistedwhere the plaintiffs bookedacation the
defendantesort owneengaged in communications “for the purpose of forming an agreement,”
and the defendamsent the plaintiffs a letter following the tjifrherefore, yist as the contacts in
O’Connorconstituteddeliberate targeting of Pennsylvania, toatacts in this casmnstitute
deliberate targeting of New Jersey.

Defendantsely onapre-O’ConnorThird Circuitdecision Toys “R” Us, Inc. v. Step
Two, S.A.318 F.3d 446 (3d Cir. 2003) (Defs.” Br. at 12—-14, ECF No.)1Bti that case is
distinguishable from the presardse.Toys “R” Usinvolved a trademark infringemealiegation
arising out of two sale® New Jersey residents from the defendant’s welili@ F.3d at 450.
Both New Jersey purchasers received anal from the defendant confirming thgurchases
Id. One of the purchasers exchangeaails with an employee of the defendant and received the
defendant’s enail newsletterld. The Third Circuit concluded that the plaintiff had not yet
satisfied its burden of demonstrating personal jurisdi@mhdirected the parties to engage in

jurisdictional discoveryld. at 455, 458In Toys “R” Us, the sales to New Jersey residents were
10
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orchestrated by the plaintiff, and appeafed that the defendant scarcely recognized that sales
with U.S. residents had been consummatktl.at454. By contrastDefendants in this case
orchestrated the sale to Plaintéhgaged in more extensive communications than the defendant
in Toys “R” Us, and recognized th#teywereconsummating a sale with a New Jersey
corporation. Therefore, the Court concludes that Defendants “purposefully ditbetidd [
activities” toward New Jersegee O'Connqr496 F.3d at 317.

3. “Arise out of or Relate to” Requirement

In the Third Circuitthe “arise out of or relate tatquirement of specific personal
jurisdiction “requires a closer and more direct causal connection than that provideddoygfor
test,” but “there is no specific rule susceptible to naeatal application in every caseColvin,
417 F. App’x at 187 (quotin@’Connor, 496 F.3d at 323). “The inquiry is fact-sensitive, and
should ‘hew closely to the reciprocity principle upon which specific jurisdictios.refd.
(quotingO’Connor, 496 F.3d at 323).

This litigationarises out of or relates to Defendahactivities in New Jerseys an
initial matter, Plaintiff has established Hot causation for purposes of personal jurisdiction: but
for Defendantstorrespondenceith and sale télaintiff, Plaintiff would have no factual basis
for its claims Beyond the bufer test, Plaintiff's claims are tightljnkedto the precise actions
that constitutgpurposeful availmerin this caseSee Colvin417 F. App’x at 187 (explainingpat
the defendant communicated witte plaintiffs via fax to form a contract, which imposed
obligations that formed the basis of the plaintiffs’ clain@@rald Chamaless57 F. Supp. 2d at
499 (concluding that fraud amdisrepresentatioolaimsarose out of or related the
negotiationsn which the alleged misrepresentatiovere madg Therefore, Plaintiff has

satisfied the Third Circuit’'s second requirementdpecfic personal jurisdiction.
11
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4. “Fair Play and Substantial Justice” Requirement

Factors that courtsonsider in assessing the third requirement of specific personal
jurisdictioninclude “the burden on the defendant, the forum State’s interest in adjudicating th
dispute, the plaintiff's interest in obtaining convenient and effective relief, fardhterstate . . .
judicial system’s interest in obtaining the most efficient resolution of controserBiarger
King, 471 U.S. at 477 (citation and internal quotations omittddhe existence of minimum
contacts makejurisdiction presumptivg constitutional, and the defendant ‘must present a
compelling case that the presence of some other considerations would rendetiqurisdic
unreasonable.”O’Connor, 496 F.3d at 324 (quotirBurger King 471 U.S. at 477).

Defendants do na@ddresshese factors in their Motion, but the Court concludes that the
exercise of jurisdictiom this case&omports with fair play and substantial justid@y burden
borne by Defendants litigating this casén New Jerseyvould notviolate dueprocess“When
minimum contacts have been established, often the interests of the plaintiff andithénftine
exercise of jurisdiction will justify even the serious burdens placed on the alien ddéfénda
Asahi Metal Indus. Co. v. Superior Court of C4B0 U.S. 102, 114 (198Moreover, New
Jersey has an interest in providing effective means of redress when for@gratons ‘reach
into the state’ and transact business with its citizedelVin, 417 F. App’x at 188 (citing
O’Connor, 496 F.3d at 325). And Plaintiff has an interest in obtaining convenient relief. For the

foregoing reasons, the Court concludes that it has specific personal jurisdiction over

12
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Defendants. The Court proceeds to consider Defendants’ request to transfer this case under 28
U.S.C. § 1404(a).
. Transfer

Jumards private interesfactorsweigh in favor of litigating this case in New Jersey. On
the one hand, Defendants prefer litigating this case in TBedendant HMT’s emails were
sent from Texas, and Defendantay need to travel to New Jergiyoughouthe course of this
litigation if their Motion is deniedOn the other hand, Plaintiff's original choice of venue was
New Jerseythe Landis Grindewas eventually shipped into New Jersey, there is no indication
that witnesses may be unavailable for trial in New Jemmegthere is no evidence that relevant
books and recordare likely topredominate iMexas. On balance, these facteeigh infavor of
litigating this case in New Jersey

The public interesffactorsalso do not favor a transfer. On the one h&redendant
Harris’ quotestated that the sale was to be governed by TexagKéain Decl. Ex. B.) On the
other hand, New Jersey has an interest in deciding local controversies at homdéapgarben
theyarise out oforeign corporatioristransactionsvith New Jersey citizengr corporations.
Thesecompeting considerations do not suggestdhaansfer is warranteé&ven wheranalyzed

in the light most favorable to Defendants, they favor neither forum over the Diieeefore, the

2 A “slightly refined” version of the traditional minimum contacts test applies to intemtiona
claims.O’Connor v. Sandy Lane Hotel Cd96 F.3d 312, 317 n.2 (3d Cir. 20q&iting Calder
v. Jones465 U.S. 783 (1984))n Calder, theSupreme Court recognized that a court may have
personal jurisdiction over a naesident defendant thebmmits an intentional tort where the
effect of the tort is “felt” primarily within the fmm state. 465 U.S. at 789-90. This is known as
the “effects test.1d. Plaintiff maintainsthat Defendants are subject to personal jurisdiction
underCalder. (SeeOpp’nat 1115, ECF No. 15.) Because the Court has determined that it has
personal jurisdiction over Defendants untertraditionalminimumcontacts standayit need
not also assess personal jurisdiction urtdisralternative test.

13
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Court denies Defendant®quest to transfehis case under 28 U.S.C. § 1404(a).

CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismiss for Lack of Personal
Jurisdiction or, in the Alternative, to Transfer (ECF No. 12)eisied An appropriate Order will

follow.

Date:October 30, 2020 /s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.
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