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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

WALTER STEPHEN JACKSON, et al.,

Plaintiff,
VS. Civ. No. 87-0839 JAP/KBM

LOS LUNAS CENTERFOR PERSONS

WITH DEVELOPMENTAL DISABILITIES, et al.,

Defendants.

and

THE ARC OF NEW MEXICO,

Intervenors,

and

MARY TERRAZAS, et al,

Intervenors. pro se

MEMORANDUM OPINION AND ORDER

On October 3, 2019, Defendants filedbtmotions: DEFENDANTS’ MOTION FOR
INJUNCTIVE RELIEF REGARDING ACTIONS OF COMMUNITY MONITOR (Doc. No.
2318) (Motion for IR); and DEFENDANTSOTION TO ENFORCE THE SETTLEMENT
AGREEMENT AS TO THE OPERATION OFHE INDIVIDUAL QUALITY REVIEW AND
DECLARE REVIEWER QUALIFIED (Doc. No. 2319Motion to Qualify). At a quarterly
meeting held on October 9, 2019, Plaintiffs argted Defendants’ Motion to Qualify was not

ripe. The Court asked for further briefingréined to that question. On October 21, 2019,
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Plaintiffs responded tthe Motion to Qualify} and on October 25, 2019, Defendants reglied.
Subsequently, on October 30, 2019, Plfmtiesponded to the Motion for IR.

Both motions ask the Court to clarify theocedure outlined in I5 of the Settlement
Agreement (SA) as it applies to state empkxygoing through the qualification process to
become a reviewer for the Individual Quality Rewvi(IQR). After considéng the briefs of the
parties? the language of the SA, and applicable I, Court will grant, in part, Defendants’
Motion to Qualify and will deny as moot Defendants’ Motion for IR.

FACTS AND PROCEDURAL BACKGROUND

The factual background of this 32-year-olike is well documented and known by all
parties, and the Court Iivhot repeat it here.

On April 17, 2019, the parties jointly filed a tren asking the Court to give preliminary
approval to a settlement agreemewtich the Court granted on April 19, 2029n June 4,
2019, the parties filed a motion asking theu@ to give final approval to the SAOn June 21,
2019, the Court grantdtie parties’ motiof.

The SA states that its purpose is “to memiare a resolution that allows the Court to

conclusively end this litigation and terminatealiiers and decrees relating to this matter with a

1 SeePLAINTIFFS’ INITIAL OPPOSITION TO DEFENDANTS’ MOTION TCDECLARE AN IQR REVIEWER
QUALIFIED (Doc. No. 2326) (Response).

2SeeDEFENDANTS’ REPLY IN SUPPORT OF MOTION TO ENFORCE THE SETTLEMENT AGREEMENT
AS TO THE OPERATION OF THE INDIVIDUAL QUALITY REVIEW AND DECLARE A REVIEWER
QUALIFIED (Doc. No. 2328) (Reply to Motion to Qualify).

3SeePLAINTIFFS’ AND THE ARC’S INITIAL OPPOSITION TO DEFENDANTS' MOTION FOR
INJUNCTIVE RELIEF REGARDING ACTIONS OF COMMUNITY MONITOR (Doc. No. 2331) (Response to
Motion for IR).

4 Defendants have not yet replied to the Response tmifor IR. However, because the Court does not address
the merits of this motion, no reply is necessary.

5SeeJOINT MOTION TO PRELIMINARILY APPROVE ETTLEMENT AGREEMENT (Doc. No. 2289).

6 SeeORDER PRELIMINARILY APPROVING SETTLEMENT AGREEMENT (Doc. No. 2292).

7See]OINT MOTION TO FINALLY APPROVE SETTLEMENT AGREEMENT (Doc. No. 2299) and
SETTLEMENT AGREEMENT (»c. No. 299-1).

8 See MEMORANDUM OPINION AND ORDER APPROVIBI SETTLEMENT AGREEMENT (Doc. No. 2304)
(MOO).
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durable remedy in place.” SA (Doc. No. 229%t)] 1. The MOO terminated all outstanding
orders and Consent decrees, excepting tlineeCourt's 1992 dispositive opinion, the order
allowing the plaintiffs to amend the comipieand the order to reconfigure the class.
ANALYSIS

Defendants’ two motions filed on October2B19 arise from confling interpretations
of 9 15 of the SA, which focuses on the IQR process. The IQR process is implemented by
reviewers who evaluate the carelJatksonclass members. Before becoming an IQR reviewer,
an individual must become qualified through ee#istep progression. At the completion of the
three-steps, a revieweitill either be determined qualified or unqualified. In relevant part, { 15
provides:

The current Community Monitor, Lyn Ruek will continue to transfer the IQR

process to DHI and complete the trandfgrJune 30, 2020. Dg this transfer

period, the Defendants will hire and emplojotal of at least five reviewers and

one supervisor, each of whom will pass aeccompetency test, will be mentored

in at least one region, and will indepentiggomplete reviews in a second region.

At that time, the Community Monitor andetistate supervisor jointly will evaluate

the state staff person and determine ifitiaevidual is qualifi@l to conduct the IQR.

In the event that the Community Monitor and the state supervisor disagree, the

matter will be submitted to the Couwvhich will make a final decision.
SA (Doc. No. 2299-1) at 1 15.

Both parties agree that historically t@@emmunity Monitor, Lyn Rucker (CM), has
determined each part of the three steps. But Defendants argue that now, under the plain language
of 1 15, only the Division of Health ImprovemaitNew Mexico’s Department of Health (DHI)

may determine the requirements of each stepostingly, in the Motion to Qualify, Defendants

ask the Court to decide that a specific statpleyee is a qualified IQReviewer. Alternatively,

9 SeeJackson by Jackson v. Fort Stanton Hosp. and Training SCheolF.Supp. 1243 (D.N.M. 1990) rev'd in part,
964 F.2d 980 (10th Cir. 1992) (Doc. No. 679; MEMORANDUM OPINION AND ORDER (Doc. No. 831)(granting
Plaintiffs’ motion to amend the Congint by interlineatio to include a claim under the American with Disabilities
Act, 42 U.S.C. § 12101 et. seq.); and MEMORANDUM OPINION AND ORDER (Doc. No. 890) (reconfigheng
class).
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Defendants ask the Court to conclude thatStade has the authority to determine when a
reviewer may move from one step to anothethe Motion for IR, Defendants ask the Court to
conclude that 1 15 does novgithe CM authority to enfoe the three-step reviewer
gualification process she has bistally overseen. In opposition,dtiffs argue that neither
issue is ripe for the Court’s review, and thaén if the issue waspe, Defendants’ motions
should be denied as improper attempts to modify { 15 of the SA.

A. Motion to Qualify

1 Whether ThisIssueis Properly Before the Court

As a preliminary matter, the Court musinsider whether Defendants’ motions are
properly before the Court. Defendants argut thl5 of the SA contemplates the Court’s
resolution of this dispute whenhstates: “In the event that tl@mmunity Monitor and the state
supervisor disagree, the matter will be submittethe Court which will make a final decision”
(disagreement sentenc#). This language, Defendants argapplies to any disagreement about
the entire reviewegualification process.

Not so, Plaintiffs say. They contend thia¢ disagreement sentence applies only to
disagreements arising from the CM and state rsigu#’s final joint evaluation of a potential
reviewer at the conclusion of the three-st@&ecause step three has not yet occurred and there
has been no joint review, Plaintiffs argue thet Motion to Qualify ishot properly before the
Court.

The disagreement sentence does not specifisttg whether it apigls to each of the
three steps or just to the final qualification demn. But the Court’s authority to examine this
issue does not originate from the disagreemaeriesee but from its inlient authority. As the
SA states: “The Court retains the inherent authdotinterpret, clarifymodify or enforce this

Settlement Agreement.” SA (Doc. No. 2299-1) at {s2@ alsdJnited States v. Hardag882
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F.2d 1491, 1496 (10th Cir. 1993) (observing “[a]ltdaurt has the power to summarily enforce
a settlement agreement entered into by the litegahile the litigation is pending before it.”).
Although the Motion to Qualify isouched as a clash about wierta potential reviewer is
gualified, at its core, this motion comes frandisagreement betwethre parties over the
meaning of the language in { 15. On that mattergtban be no dispute ththe Court retains its
authority to interpret, clarify, and enforce the terms of the SA.

Alternatively, Plaintiffs arguéhat as a prudential matter the issue is not ripe for the
Court’s review. “The purpose ofétripeness doctrine is to prevene premature adjudication of
abstract claims.Tex. Brine Co., LLC and Occidental Chem. Cp879 F.3d 1224, 1229 (10th
Cir. 2018). A court should considevo factors: “(1) the fitness dhe issue for judicial review,’
and (2) ‘the hardship to thgarties from withholding review.'United States v. Cabra®26 F.3d
687, 693 (10th Cir. 2019) (quotingnited States v. Benng823 F.3d 1316, 1326 (10th Cir
2016).

Plaintiffs contend that because the state eyg® has not completed the final step of the
three-step qualification process, it is prematfor the Court toetide whether the state
employee is qualified as a reviewer. In oppositidbafendants argue that the matter is ripe
because the central issue is tha qualification of the employdmit control of the three-step
reviewer qualification process. Moreover, Defemdaassert, if the Couadopts the Plaintiffs’
argument, the matter will never be ripe fautt review. Defendants pibshis will create
hardship for the Defendants because if the €vitrols the content and the reviewers’
progression through the three steps, no stateaye@lwill arrive at the third step unless and
until the CM permits the state employee to do so.

The Court agrees with Defendants. The pivgtastion before the Court is not whether a

reviewer is qualified, but who cawls the three-step reviewer qualification process. Both parties
5



look to the plain terms of the SA. An assemtihat the language afsettlement agreement
precludes a claim relates to the meritamfaction, not to the ripeness of a claBre Rural
Water Dist. No. 2 v. City of Glenpo@98 F.3d 1270, 1276 (10th Cir. 2012). While Plaintiffs are
correct that the state employee in questionnobayet completed all three steps, the dispute
between the parties centerswhether the language of { 15uéres her to progress through
those steps in a manner determined by the B&dause the actual disagreement focuses on the
language of the SA, the issuei®perly before the Court.

2. The Language of 15

“A settlement document is a contract amdonstrued using ondry principles of
contract interpretation Anthony v. United State887 F.2d 670, 673 (10th Cir. 1993) (further

citation omitted). As a contract, “[iJssu@svolving the formation and construction of a
purported settlement agreement are resblyy applying stateontract law.””Walters v. Wal-
Mart Stores, InG.703 F.3d 1167, 1172 (10th Cir. 2013) (quotBahoels v. Klebo|B75 F.3d
1054, 1060 (10th Cir. 2004) (alteration in original)le parties created and entered into the SA
in New Mexico, so New Megb contract law applie'S.

When examining a contract, a court musdtfdetermine if the contract is ambiguous.

Generally, a contract is ambiguous when it red'sonably and fairly saeptible of different

constructions.” LensCrafters, Inc. v. Keh@82 P.3d 754, 763 (N.M. 2012) (quotiAtisup’s

10 plaintiffs argue that federal common law appliesdntract interpretation of federal questions, citiitavez v.

New Mexicp397 F.3d 826, 831 (10th Cir. 2005).Ghavezthe Tenth Circuit held #t “the enforcement and
interpretation of Title VII cases are governed by faleommon law because such settlements are ‘inextricably
linked’ to the underlying law of Title VII.” (quotinddeuser v. Kephas215 F.3d 1186, 1190 (10th Cir. 2000)). The
Court went on to observe that althoughaveawas a Title VIl case, the parties had agreed that New Mexico
contract law applied and the “‘applicable principles of contract law are not different in fediidarMexico

law.™” 1d. (quotingHeuser 215 F.3d at 1191). Although this case doesanise under Title VII, Plaintiffs state that
federal common law should apply because there are fedetaonstitutional law issueBlaintiffs did not provide
any authority for this argument, and because the TenthiComncluded that principles of contract law in New
Mexico and federal common law are substantialtyilair, the Court will apply New Mexico law.
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Convenience Stores, Inc. v. North River Ins, 866 P.2d 1, 12 ( N.M. 1998)};ucero, Jr. v.
Northland Ins. Cp346 P.3d 1154, 1159-60 (N.M. 2015) (holding that a contract is ambiguous
when it may have two reasonable but conflictimganings). A contract with clear terms is
conclusive Cont’l Potash, Inc. v. Freeport-McMoran, In&58 P.2d 66, 80 (N.M. 1993) (“The
purpose, meaning and intent of the partiesdordract is to be dkiced from the language
employed by them; and where such language is not ambiguous, it is conclusive” (citations
omitted)). “The question whether an agreement contains an ambiguity is a matter of law to be
decided by the trial courtMark V, Inc. v. Mellekas845 P.2d 1232, 1235 (N.M. 1993) (citation
omitted). A mere disagreement between the maadimut the constructiarf the contract does
not make it ambiguous.ensCrafters828 P.3d at 763.

The SA “replaces all existing ondeof the Court and will be trsole sourceof
Defendants’ remaining obligations to classmbers during the Term of this Settlement
Agreement.” SA (Doc. No. 2299-1) at T 4. (empbagided). As the sole source of Defendant’s
obligations, the plain language of the SA colstrdhe plain language &f15 states that to
become qualified, a reviewer must go througledhsteps. The pari@lisagree about who
establishes and who implements thegeps. Plaintiffs assert thtae answer to those questions
can be found in the meaning of the terms IQR and CM. As the SA does not provide an explicit
definition for those terms, Plaintiffs argtleat CM and IQR can only be understood in the
context provided by the history of this litigati. According to Plaintiffs, because the CM has
always implemented the IQR and overseen the reviewer qualification process those traditional
roles were contemplated by the language of { 15. Defendants reject Plaintiffs’ historical
argument on the basis that the SA vacated all pusvielevant orders. Defdants assert that the
plain language of { 15 and its sf@fpurpose to transfer contfadbm the CM to DHI indicates

that DHI has authority over both the content #relimplementation of the three-step reviewer
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gualification process. While the Court agrees Wthintiffs that the plain language of the SA
gives the IQR process historicantext, the Court finds no similar support for Plaintiffs’
argument about the role of the CM.

The language of I 15 defines the IQR processrims of how it is performed. It requires
DHI “[to] conduct the IQR process, with tetdbal assistance from [the CM], using a
substantially similar sampling, protocol ingnent, review, and data reporting methodology
through June 30, 2021” (substantially similar senteride)The use of the phrase “substantially
similar” followed by a list of requirements indiea that the IQR is toonform to or to be
substantially like the IQR that bdeen used over the yearseTact that it will be conducted
with “technical assistance” from the CM rarces this meaning. Notably, nothing in § 15
suggests that qualifying reviewasspart of the IQR processo we must look elsewhere for
information about the CM’s role.

The second and third sentences of § 15 addniew reviewers become qualified. In the
second sentence, the parties stated: “Defendailithire and employ” reviewers (hire and
employ sentence). The latter part of the hivd amploy sentence describes the three steps those
individuals who Defendants hieenxd employ must complete to bew® reviewers. In the hire and
employ sentence, the CM is neither a subjectanoamed participant. The CM’s contributions
are contemplated only in the third sentence Wistates that, at the end of the qualification
progression, the CM and the state supervisontipiwill evaluate thestate staff person and
determine if the individual igualified to conduct the IQRIW. The plain language of the second
sentence indicates that Defendants will corttrelthree-step reviewegualification process.

Plaintiffs rebut this conclush by asserting that the three-step reviewer qualification
process previously used by the CM is impoited the hire and employ sentence through the

prepositional phrase, “[d]urg the transfer period” that begins the second sentkhce.
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According to Plaintiffs, the CM must be involvadd is imported as thelber” of the three-steps
because the CM is required to do the transferring. This constmgttains the meaning of that
phrase. “During” is a preposition used befomoan to show when something happens. Thus, the
prepositional phrase describes a time period for the transfer of the IQR process, which will occur
between the signing of the SA and June 30, 2@2@en the CM position ends. The language

does not support the CM as a dokthe verbs “hire and employ.”

Alternatively, Plaintiffs argue that the CM’s three-step reviewer qualification process is
imported into the second sentence becaude fmoties to the SA undsood that qualifying
reviewers has been one of the CM’s histortigties. Plaintiffs state, “[flor years, these
professionals were independent consultemtie Community Monitor, selected by the
Community Monitor, paid through the Communi#ionitor, and ultimately responsible to the
Community Monitor.” Response (Doc. No. 2326) at pt But Plaintiffs’ interpretation ignores
that nowhere does | 15 reference the CM’s hisbreviewer qualificaon process, while it
does specifically reference the historical IQRI @irects that the current IQR conform in a
substantially similar manner. Paragraph 15’s natony language indicating that the State must
use an IQR process “substantially similartlie CM’s established one indicates that if the
parties had wanted to similarly limit the three-steyiewer qualification grcess to the historical
one established and used by the CMytivould have done so. They did not.

Finally, the Court observes that § 15’s detemyaof responsibilies straddles the line
between recognizing Plaintiffs’ need for an imnagdirecovery and the&é’s autonomy. In the

opinion remanding this Court’s dieal of Defendants Rule 60y{%5) motion, the Tenth Circuit

1 The Court acknowledges that for many years, Lyn Rucker, the CM has performed her duties in a diligent
outstanding manner. However, her past performance is not the issue. The Court is skaglyitn divining the
meaning of the language chosen by the parties.
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emphasized that ongoing court ovghdiraised federalism conceri@ee Jackson v. Los Lunas
Community Program et. al880 F.3d 1176, 1204 (10th Cir. 2018) (observing “[o]nce the
offending condition has been cured, the [SupremetChas instructed thatsponsibility over
the state program must be returned prompthh¢ostate and its officials.”). The parties entered
the SA because they concurred that “a duredgedy is not only attainable, but structurally
presenin the State’s current policies, procedures, and standaM®O (Doc. No. 2304) at 24
(emphasis added). Paragraph 15’s delegation dhthe-step reviewer qualification process to
the State while calling on the CM’s considdeabxperience in the final evaluation of each
reviewer recognizes the role both Plaintiffeldefendants have inghmplementation of a
durable remedy and eliminates comseabout continued court oversight.

In sum, the plain language of | 15 gives colndver the three-stegviewer qualification
process to Defendants, and consequently onlyidithe authority to determine if a potential
reviewer is ready to move to the next stejs tnly at the end dhat progression, during the
joint evaluation of the state employee, ttet CM plays a role. Because the Court has
determined that, as a matter of law, the plangiege of the SA contithe outcome of this
dispute, Plaintiffs’ argument &t Defendants’ interpretation mdiéss the terms of the SA has no
merit; therefore, Plaintiffs’ request for an evidentiary hearing is denied.

In the Motion to Qualify, Defendants alasked the Court to determine whether under
the terms of § 15 a specific reviewer is qualifiBefendants admit thatehlieviewer has not yet
completed all three steps of the training n® slae been jointly evaluated by the CM and the
state supervisor. Because the reviewer hasompleted the third ep of the reviewer
gualification process or been jointly evaluabgcthe state supervisor and the CM, the Court

finds that it is premature to cadsr this issue. After the reviewer has completed the three steps
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as implemented by DHI and then has been etedi# the parties canhagree on whether the
reviewer is qualified, the paremay resubmit this issue.
B. Motion for IR
Defendants’ second motion asks the Ctmugnjoin the CM from implementing and
enforcing her three-step rewvier qualification process on Didinployees. As the Court has
found that under the plain language of the SAfeDdants control both the content of the three-
step reviewer gualification process andntplementation, this motion is now moot.
IT IS ORDERED THAT:
1. DEFENDANTS' MOTION TO ENF®CE THE SETTLEMENT AGREEMENT
AS TO THE OPERATION OF THE INDIVIDUAL QUALIFY REVIEW AND
DECLARE REVIEWER QUALIFIED (DocNo. 2319) is GRANTED IN PART
and DENIED IN PART;
2. DEFENDANTS’ MOTION FOR INJUNCTIVE RELIEF REGARDING

ACTIONS OF THE COMMUNTY MONITOR (Doc. No. 2318) is DENIED as

@ORUNHED STATESDISTRICT JUDGE

moot.
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