e

rﬁ r . 5 . ) Doc. 32
00536-MCA-WPL Document 32  Filed 06/19/2006 Page 1 of 25

Bergey, etalv. Boy Scouts of A
Case 1:05-cv-

IN THE UNITED STATES DISTRICT COURT

EF()R THE DISTRICT OF NEW MEXICO
| 06 JUK 19 PH 3:50
LINDA BIERGEY am‘? JAMES R. BERGEY. SR., CLEFKFLEJG'JE.:IGUE
Plaintiffs,
VS. . No. CIV-05-0536 MCA/WPL

BOY SCOUTS OF AMERICA
d/b/a PHILMONT SCOUT RANCH BSA,

Defendant.

REPLY TO RESPONSE TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

The Defendant, Boy Scouts of America, d/h/a Philmont Scout Ranch BSA
(*Philmont™)., submits this Reply to Plaintiffs’ Response to Philmont’s Motion for
Summary Judgment. Plaintiffs’ Response creates no genuine issues of material fact. The
injurics sustained by Plaintiff, Linda Bergey, werc the result of equine behavior while
chgaged in an equine {mlivity. Therefore, under the New Mexico Equinc Liability Act,
NMSA 1978, §§ 42-13-1, ¢t seq., Philmont is immunc from suit for those injuries. As a
matter of law, summary judgment should be granted dismissing all claims against
Philmont pursuant to the provisions of the Equinc Liability Act.

REPLY TO RESPONSE TO DEFENDANT’S
STATEMENT OF MATERIAL FACTS

Summary Judgment is appropriatc where therc are no genuine issues of material
fact. Fed.R.Civ.P. 56.- Materality for purposes of Rule 56 is defined by the substantive
law governing the claims. Only disputes over facts that might affcet the outcome under

governing law will properly preclude entry of summary judgment. “Factual disputes that
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are irelevant or unnec=cssary will not he counted.™ Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248, 106 S.(I.‘-t. 2505, 91 L.Ed.2d 202 (1986) Bartell v. Aurora Public Schools,
263 F.3d 1143, 1146 (iﬂlh Cir. 2001). Plainti{Ts raisc several disputes that arc not
rclevant or necessary to the determination of the summary judgment motion and,
therefore, do not create genuine 1ssues of materia} fact precluding summary judgment in
this case.

1 In replyv to Plaintifts’ response to Statement No. 10, Defenduant states that
witnesses have testified that they are unsure whether they had purchased horses from
Nancy Burch before. Sce, ¢.g., Deposition of Robert Ricklefs, p. 44, lincs 20-25. The
witnesses have also testifted to diflerent opinion§ regzu.‘din g whether Spinner was ten
ycars old, twelve vears old, or older. However, neither of these disputes are material to
the issucs presented by the Motion for Summary Judgment.

2 In rcP]_:y to Plaintiffs’ responsc 1o Statement No. 12, it is undisputed that
Spinner had becn packed prior to July 7, 2002. The cxact dates on which this occurred
arc not material to 1hcll summary judgment motion.

3 With respect Lo Statement {3, Philmont does not dispute that Spinner was
outfitted as a pacl-ihor;c prior to being led into the arena where the injury to Linda Bergey

occurred.

4, In reply to Plaintiffs’ Response to Statcment No. 18, it was admitted, for
purposcs of the Motion. only, that Spinner broke loose. Plaintiffs’ “denial™ that the
testimony regarding the incident is disputed creates no genuine issue of material fact,

5. In reply to Plaintifis’ response to Statement No. 19, it is undisputed that

Sara McGatha Shaddix belicves Spinner was in the arcna when the participants entered.

12
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0. With regard to Plaintifls’ response to Statement No. 23, the fact that Eric
Perry cannot recall how many timcs he had ridden Spinner does not create any genuine
1ssue of material fact.

7. In repty to Plaintiff's response regarding Statement No. 26, it is unclcar
what Plaintiffs claim to dispute, and Plaintiffs cite to no portion of the record to support
that anything 1s disputed.

8. With régard to Statement No. 28, Plaintiffs, again, do not specify what is
being “denied™ and does not cite to any portion of the record. Therefore, Plaintiffs do not

create any genuine issue of material fact as to this Statement.

9. Plaintiffs, similarly, deny mattcrs set out in Statements 35 and 36.
However, Plaintiffs may not rest on denials to create a genuing issuc of material fact,
Plaintifts cite to no evidence in the record and, therefore, Statements 33 and 306 are

undisputed. Fed.R.Civ.P. 56(e).

REPLY TO PLAINTIFFS’ STATEMENT OF MATERIAL FACTS

Plaintiffs also set out their own Statement of Malcrial Facts, but do not explain
how they create any genuine issuc of material fact. To the contrary, the Plaintiffs’
Statement of Material ;Fucts largely sets out undisputed matters that were already

. : .
contained in Philmont's Statement of Material Facts.

1. Philmont does not dispute the matters set out in Plaintiffs Statements of
Material Fact Nos. 12,: 13, 14,15, 19,20, 21, 23, and 31, which largely restate matters

that arc set out in Phihl_nont‘s Statement of Material Facts.
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2. In Statements Nos. 16. 17, and 18, Plaintiffs claim that Spinner was
unsuitable “as a riding horse™ for novices or wranglers. This mischaracterizes the
testimony. No witness has testificd that Spinner was unsuitable as a nding horse. To the
contrary, the undisputed testimony of witnesses is that they considered Spinner unsuitable
as a trail riding horsc for novice or incxperienced riders but expertenced riders had no
problem with him. Sce, Deposition of Ben Vargas, p; 17 and Exhibit A, Trail Ride Report
for the weck ending 6/23; Deposition of Eric Perry, p. 45. However, Spinner’s suitability
or unsuitability as a ric_ﬁng horse also is not material since Spinner was not being used as
a riding horse at the titne of the incident at issue in this casc. Philmont doces not dispute
that, due to Spinner’s i11151titability as a trail riding horse for novices or inexperichced

riders, Philmont decided to train him as a pack horsc.

3. Inreply to Statement No. 22, Philmont does not dispute that Betsy Bergey
testified she heard somiconc say to be careful around Spinner. Philmont would note.
however, that this testimony is taken out of context. Betsy Bergey further testified that,
when she heard this, she was walking behind Spinner. Betsy Bergey was aware that
walking behind a horse can cause then to kick sometimes and she would not be surprised
il somebody told her to be carcful when she was walking behind a horse. (Deposition of

Betsy Bergey, p. 25, line 25-p. 206, line 13).

4. [InReply to Statement No. 24, for purposes of its Motion, Philmont has not
disputed that Steven Bergey's horse “sat back™ when Spinner was brought in the west
gate. Philmont would note. however, that Steven Bergey was not with his horse at the

time but, instead, was over with his mother and her horse at the time. (Dcposition of
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Steven Bergey, p. 28, lines 6-7). This does not create any genuine issuc of matertal fact

in the case.

5. In reply 1o Statement No. 25, Philmont does dispute that Sara made this
statement. However, for purposcs of the summary judgment motion, only, Philmont
treats it as undisputed. Philmont also treats Statements Nos. 25 and 27 as undisputed for

purposcs of its Motion, only.

6. In reply to Statement No. 28, the Court should disregard und strike the
opinion testimony of James R. Bergey on the grounds that he is not qualified to give an
opinion as to whether a horse is or is not unsafe for a Cavalcade. (Deposition of James R.

Bergey, pp. 19-21).

7. In reply to Statement No. 29, Philmont would notc that what James
Bergey describes i his deposition testimony is that the horses seemed excited to be going
on a ride, and that horses in the adjacent pasture were whinnying. This testimony creates

no genuinc issue of material fact, and, instead, is a description of cquine behavior.

S. In reply to Statement No. 30, all of the witnesses who are experienced
with horses, including Hugh Ley. have testified that the usc of the slicker is an
approprialc way to descnsitize the horse. There is no actual evidencc that the slicker was

being used to attempt 1o calm Spinner.

9. In reply to Statcment No. 32, Philmont would note that it is undisputed

that Eric Perry was'leading Spinner by a{]f_:_ad rope, but that the evidence does not indicate
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he was lcading him in a circlé. However, whether or not he was leading Spinncrin a

circle 1s not material to determination of the summary judgment motion.

10. With regard to Statcment No. 33, there is no testimony that Spinner had
been giving the Wranglers trouble. The cited testimony of Tames Bergey shows only
Bergey's unqualified speculation regarding what the Wranglers were joKing about.

(Dcposition of James R. Bergey, p. 60, lines 5>-19).

1. In reply to Statements 34 and 35, Philmont does not agree with the
characterizations of the incident testified to by James and Steven Bergey. However, for
purposes of its summary judgment Molion, Philmont docs not dispute these two

statements.

12, In reply to Statements Nos. 36, 37, 38, 39, and 40, Philmont does not
disputc that Plainl.iff“s expert, Hugh Lcy, has testified to thesc opinions. However, as is
set out in Philmont’s Memorandum in Support of its Motion for Summary Judgment,
Hugh Ley has tesl.iﬁed that he did not have complete cﬁ ;:.orrecl knowledye of the actual
{acts and bascd the opinions on incorrect assumptions. Nor does Hugh Ley adequatcely
explain how he arrived at any of these opinions. See, Memorandum in Support,
Statements Nos. 30, 32, and 34. Therefore, his opinions are not competent and do not
create any genuine issuc of material fact, Hurrison v. ICX, Hlinois-California Express,
Inc., 98 N.M. 247, 256, 647 P.2d 880, 833 (Ct.App.1982). Sce, also, Lay v. ¥ip's Big Boy
Restaurant, 89 N.M. 155, 548 P.2d 117 (Ct. App. 1976): Galvan v. City of Albuquerque,

85 N.M. 42, 508 P.2d 1339 (Ct. App. 1973).

6
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ARGUMENT

Philmont and Ii'lainliﬁ"do not disagree as to the provisions of the Cquine Liability
Act. As set oul in Philmont’s Memorandum in Support, the Equine Liability Act reflects
a clear policy that cquine operators should not be held liable for injurics caused by equine
behavior. Instead, the Act imposcs hability only wherc a cause of action is bascd on the
negligence of the opcriltor. Berlangieri v. Running Etk Corp., 2003 -NMSC- 24, 134
N.M. 341, 76 P.3d 1098, 1110-1111.

In this case, there is no actual evidence that Plaintiff Linda Bergey's injurtes were
caused by anvthing otilcr than equine behavior. The only allegations of negligence
Plaintiffs offer to supp:'ort their claims are the opinions of Hugh Ley and of James Bergey.
However, as is sct out, above, James Bergey has testified he is not well-experienced with
horses and has no qualifications in the area of horscs, horseback riding, or cavalcadcs.
(Deposition of James Bergey, pp. 19-21). lames Bergey lacks any scientific, technical, or

i
other specialized knoviulcdgc regarding horscs or horseback riding operations, and 1s not
qualified to render any opinions in this case. Fed.R.Evid. 702.

The opinions of Hugh Lcy are also not competent 1o ¢stablish any negligence on
the part of Philmont. i:ltlgh Ley has testificd that his opinions arc bascd on assumptions
and that, if those assun;lptions are incorrect, his opinions would be different. The actual
facts also show that H|'1gh Ley’s assump;j9ns arc incorrect. {Sec, Statements of Material
Fact Nos. 21, 27, 28, 3“0 32, and 34). HLigh Ley’s opinions based on incorrect

assumptions and inadﬁk;ualc factual foundation are not competent and do not create any

genuine issue of mdlc’fial fact. Fe(i.R.E\{i_é].
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Both Hugh Ley and Philmont’s expert, Lar Thomas, have testified that the fact
that Spinner bolted does not, alone, show any negligence on the part of Philmont.
Further, both Hugh Lely and Lar Thomas have testified to equine behavior and the
described conducjt_c_mi'l!w horscs at Philmont on July 7, 2002 is cxactly the type of
behavior described as equine behavior by Ley and Thomas, as well as the Act, itsell.
(Memorandum in Support, Statements of Matcrial Fact Nos. 34, 35, 36).

Even assuming that the events prior to and at the time of Linda Bergey's injury
occurred as claimed by PlaintifTs, these events still show no more than horses engaging in
classic equine behavior. There 1s no credible evidence that creates any genuine issue of
material fact that Philrnont was negligent. The undisputled material facts demonstrate that
Linda Bergey was injured solely as a result of equine behavior while engaged in an
cquine activity. Therefore, the Court should grant summ;iryjudgment and dismiss all
claims against Philmoin as provided by the Equine Liability Act.

W l-lEREF_OR E the Defendant, Boy Scouls of America, d/b/a Philmont Scout
Ranch BSA would respectfully request the Court grant summary judgment and dismiss
all clatms against it with prejudice. |
Respectfully submitted,

I BUTT THORNTON & BAEHR PC

Alfred L.

Emily A. Franke

I Attorneys for Defendant

; P.O.Bex 3170

) Albuguerque, NM 87190
(505) 884-0777
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I hereby certify a true copy of the
foregoing pleading was mayled to all
counsel of record-this _Ef_ ay of
June, 2006. .

Patrick A. Casev. Esq. -
E Patrick A. Casey. PA
a3 P.O. Box 2436

Santa Fe. NM 87504-2436 Z

Alfred L. Greeir:
Emily A. Franke
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In The Matter Of:

LINDA BERGEY and JAMES R. BERGEY, SR. v.
EOY SCOUTS OF AMERICA, ET AL

BETSY BERGEY
April 26, 20006

KENDRA TELLEZ COURT REPORTING, INC.
300 CENTRAL, SW
SUITE 1500-EAST
ALBUQUERQUE, NM 87102
- (505) 2435691  FAX:(505) 242-0313
I

Original File 042606~ 1.TX1, 66 Pages
Min-USeript® File I1D: 3183754656
.

Word Index included with this Min-U-Scripts
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, Page 24 Page 26
W Q: Did you do any — have any instructional M A Yes.-
@ session at all that evening or thie day? @  Q: Did anyone say you have to be c.lrcful when
a1 A: [ don't remember. 15) you're watking behind any horse, that that can cause
#  Q: Do you remember when Linda and Steve (4] them to kick sometimes?
() arrived? 51 A: Idon't remember anybody saying that that
B A: They arrved Saturday morning, | day.
m  Q: So they were there for most of the day as m  Q: Were you aware of that?
| well? B A: Yes.
i A Yes @ -Q: So that wouldn't be something surprising
e @: Then Sunday morning, I guess the session ol to you, if you were walking behind z horse, for
o1 started carly; is that correct? o1 somebody to tell you o be careful about doing thar.
ng  A: Yes. 21 Is that true?
p3  Q: And what do you recall about Sunday (3 A: Yes.
(19 morning? What was done first? (9 Q: Tell me what you recall about, what T will
ps A We got up and got ready, went 1o have 15 call, the training session or information session
1161 breakfast around.6:30 a.m. {161 that was held first in the morning,
s Q: When did you firse go over to Cattle - A: Irecall Eric and Sarah had 2 horse, and
(18] Headquarters? ne) they were showing us how to bridle it and saddle it,
st A: Around 8:00 a.m.. . pe and the basic things like that.
2 Q: As far as people from Philmont, who do you e}  Q: So there was one horse and your whole
i2n recall being there? {211 group there, is that right, for the instruction
2 A: I remember Eric and barah being there and 122 session?
(231 2 few other people that were Philmont employces, 2y A:Yes
4] presumed, I didn't know who they were, @4  Q: Do you recall about how long that lasted?
s Q: During that day prior to the accident, do rs)  A: Approximately 30 minutes, maybe 45.
_ ' Pagse 25 ) Page 27
(1 you recall any other Philrmont wranglers or employces tm  Q: During this session, did they talk about
(2 besides Eric and Sarah being involved with your @ any of the rules, requircments, or safety procedures
@ group? N 1 M when you were on the cavalcade?
W A: Idon't remember. ! @4 - A: No.
s  Q: Do you recall, for example, any, I'll call 5] Q: Was there ever any discussion of that?
(! them, older individuals, older than their early 20s? € A: No.
m  A: Tremember seeing older individuals around m @ Afier the instruction and demonstration on
@) the corrals, yes. ! # how to saddle and bridle — and I assume brush and
) Q: Did you have any connc:'with them, or did ® feed and so forth;is that right?
t1q) they have aany contact with 'm} members of the group, nmy Al Yes.
{13 that you saw? ;- 1y Q: — what did you do nexy?
pz1 A: Asfaras contacy, ] just'rc:':ncmber at one 02y A: We were all lined up as faras — |
113 point one of them saying, as wi: walked past this 13 believe this was the next step. We were lined up as
14 packhorse that was hitched, to bc careful, and we (141 far as height and weight and were each taken into
s walked around him. (15) 4n arena to round up our horse.
ne  Q: So some older individual 5aid to be ve  Q: Now, you say you were taken in to round up
{171 careful as you wilked around the packhorse? u7 a horse. Did you all go together?
e A Yes. : l 5] A: No, [ believe it was just one at a time.
s Q: Anything other than that? te)  Q: Were you by yourself, or was a wrangler
21 A Not that [ remember. eo with you?
=) Q: Did the packhorse do an'thing to you or @1 . A: When I went in, Eric was with me.
22y cause you to be alarmed in any way at that poing? 2 Q: Do you recall talking to Eric when you
3] A: At chat point, no. 23} went in to get the horse?
et Q: Were you w.llkmg behmd the packhorse when 24 A: Yes.
(25 the individual told you thut? - s Q: What did you talk about?
KENDRA ’[‘ELLIEZ COURT REPORTING, INC. Min-U-Scripts (9) Page 24 - Page 2°
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1 IN THE UNITED STATES DISTRICT COURT
2 FOR THE DISTRICT OF NEW MEXICO
3
4 LINDA BERGEY and JAMES R. BERGEY, SR., ‘! ©PY
5 Plaintiffs, )
6 -vVs- : MNO: CIV-05-0536 MCA/WPL
~
BOY SCOUTS OF AMERICA, d/b/a
B PEILMONT SCOUT RANCH BSA,
9
Defendant.
10
11 TELEPHONIC DEPOSITION OF JAMES BERGEY, JR.
12 - April 26, 2006
11:30 a.m.
13 Suite 300S
4101 Indian School Road, Northeast
14 Albuquerque, New Mexico
15 PURSUANT TO THE FEDERAL RULES OF CIVIL
PROCEDURE, this deposition was:
1¢ ' :
[
17 TAKEN BY: LLFRED L. GREEM, JR.
ETTORMNEY FOR DEFENDANT"
18 _ N .
REPORTED BY: KENDRA D. TELLEZ
19 * CCR #205
_ _ Kendra Tellez Court Reporting, Inc.
20 ' Suite 1500
300 Central, Southwest
21 ' ' Albuquerque, New Mexico 87102
| .
22 |
23
24
25

KEWDRA TELLEZ COQURT REPORTING, INC.
{505} 243-5691
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MES BERGEY, JR. - April 26, 2006
Examlnaulon by Mr. Green

19

!
on the-MainéEtrip. Did she go to the sea base in

Florida or the naval visit?

L. Mo, sir. They basically were all male
trips. Because you were, you know, on a little
sailboat, 34 foor sailboat, you were ail sleeping,

vyou know, together, and you could not do that with a

female.

Q. Soitﬁey weren't co-ed activities?

n. NoL You ceouldn't do those co-ed because
you were all;—— vyou know, you had to be together,

and the Boy Scout rules wouldn't allow that.

Q. Wh;n was the last time you had any
involvement Lith the Scoutg?

Z, Gogh, I hate to say it, but probably
around the t}me of this accident.

Q. Dié your boys have any furthef involvement
aftef the aL#ldEﬁt’ -

L. NOL I don't think there was much other
involvement Lfter that time.period. I may be wrong
about that, Lut I just don't.remember any.

Q. Anh what was your horse experience prior
to July of 2%02?

A, Wh%n-l was 10, growing up, probably 9,.10;

11 years oldy, I went to a Christian camp for like

two weeks in the summer, and I took horseback riding

KENDPA TELLEZ COURT REPORTING, INC.
{505) 243~ 5691
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JAMES BERGEY, JR. - April 26, 2006
Examination by Mr. Green

20

there, which they let us feed the hcorses and saddle
the horses and, you know, go on trail rides, that
type'of thiﬁg.
I also had a friend that had a horse when

I was qrowi;g_up, which I rode a couple of times
around the pasture, that type of thing. And then we
have been on probably three or four different trail
rides, you kno@, different places around the
country.

Q. Are these vacation resorts or facilities
or something?

AL Yes, 1t would be the type of thing where
vyou go and the resort would take you on a horseback
riding trip, and ycu'd go out for a couple of hours
or half a déy, and you'd ride in the mountains or,
you knéw, on the beach, whatever, that type of
thing. Andithe_—— usually I would say no more than
like half a?day, maybe a -- you know, maybe an hour
or two. Bué most of them were like either a two- or
three-hour Eide. Maybe one of them was over half a

|
day, but th%t's about 1it.
Q. Did you ever go out on any hunting trips
by hérsebacﬁ?
A. N;, sir.

Q.. Wculd you consider yourself an experienced

KENDRA TELLEZ COURT REPORTING, INC.
(505) 243-5691
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JAMES BERGEY,_JR.l— April 26, 2006 o1
Examination by Mr. Green
horseman?

. Ne, I Feally just didn't investigate this
well enough, I éuess. I was way over my head.

Q. ' Whén you say "way ovér vyour head," what do
you mean by that?

A, Well, just didn't have enough knowledge
akbout horseﬁ anc horseback riding and had really
never had a ——‘I guess, baesically I came toc the
realization that it was a lo:t more than what I
thought it was when we got out there.

0. 'So the cavalcade was more advanced than
vou expected 1t to bpe?

a. Yes, sir.

Q. "1 assume ycu've never trained horses or
anything liﬁe that?

A. Ne, sir.

?. H%ve you ever worked with a packhorse
before?

é. N?, sir.

0. And had you ever been to Philmont prior to
20027 h

ﬁ. No, sir.

Q. Did vou have any part in organizing the
trip? ' .

A. N;, sir.

KENDRA TELLEZ COURT REFORTING, INC.
(505).243-5691
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him,

to describe ‘unless you see it,

back

When vyou

golin
joke
hors
wran

is

one
joki

the

morn

you

kind

n, you know,

like --
1
) ]

and kert yanking back

well,

reared back

you know h

real hard away from

ow they do.

But he ju

It's hard

st yanked

until he broke loose.
Q._ Néw, I want to go back here a second.
sa{d your statement, "Which one o¢f-us is
g to le;d the horse," you éaid, a "wrangler
d as toéwhich one of us 1s going to lead the
i
e." Th;t wrangler was talking about other
glers? %They weren't talking about participants:

that right?

A. Well,

of you guys are going to do it?"

ng way,

horse,
ing,
ﬁ
know, I
i

of ridiculous that

Tyou know,
you know,
I guess,

ijust took

it was a joke

basically.

it as a

i,
to handle th'at horse.

like, you

I m

off and on all day -~

That was ki

foke, as to

HNow,

"Which

ean, 1in a

because they had trouble with

- or all
nd of --
-this was

any one of us would bhe able

(505) 243-

5691

Q. But this wasn't Eric; is that right?

A. O%, no, not Eric. He didn't say that.

Q. Sq one of the other wranglers made this
comment, anﬁnthen Eric went uphto get the horse; 1is

It

“that right?;

A Rich

KENDRA TELLEZ COURT REPORTING, INC,
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2 horse into the gate next to my horse,
3  Q: But you were down by your mother's horse; is that
(%) right? :

A: well, they brought the horse that hit my mom's

51 A Yes. .
(6] Q: Okay Now, they brought in the packhorse. Is
(71 that the one you're talking aboue? . .
(8] A: Yes. '
9  Q; Did it have a pack on it?
(10]  A: At that point in time, | can’t rernember if it had

{11 a pack on it or not.

[12] Q: Was the horse by itself of was there somebody
(131 with it?

[4)  A: The horse — somchody “';15 leading the horse.
{ts1  Q: Was the person leading the horse Sara or Eric?
[18} A: I don't know.

(171 Q: So somconc is leading the packhorsc‘ in through
(18] the gate next to where your horsce is tied; is that right?
(181 A: Yes.

0]  Q: Is there anyone with your horse?

1]  A: I belicve — let's see. Everybody — it was

22] me — [ was still next to my mom. Nobody was with my horse.
23) And [ believe Jay, Ryan and Ross were all still there next to

124 their horses right next to where the packhorse was getting led.
251  Q: What happened at that point?

Paga 28
(11  A: At that point in time, as soon as the packhorse
2] came through the gate next to my horse, it seemed as though as
©) soon as my horse saw that horse, my horse did not want anything
4] to do with that horse. It stood up almost and sat down on its
15) Dack tegs, and I either thought that the rope was going 1o snap
(s1 or the fence was going to come up at that point. [ was so
71 happy [ was standing next 1o my motn when thathappened.1 was
{8l really happy. And then they led the herse away after that.
8l Q: Where did they lead it? I
t1e]  A: They took the horse around —'if you look at the
111] cattle headguarlers map,they took the horse around down o the
[12) other end and brought it to the other gate. Do you see where
{13} that gate is? '
14 Q: When you say “they,” is it more: than one
{15] person? :
{161 A: I say they. They is the person who was leading
(17 the horse. It's an unknown person. 1 can't remember.
{18  Q: OKay. So they led hitn down along the dotted
[*9) lines, and what happened next? '
t2e]  A: They brought him through the gate, and they were
[21) either — they were trying 1o tie him.up.The horse got away
22| and was running jinte the horse down at the other end, that was
r23 tied up along the fence, which are thz dash marks on the map,
{24] those litlle dash marks.And he started running Lo those

125) horses. Now, down at that end is where I recall a couple of

e}

[

i8]
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(] the younger kids were located.
2
© @ tried to tie him up. Where was that?
41
{51 the horse into the corral so he could tie him up in the corral
6] next to the other horses.
U
(8] someplace,
9
{10] point on, I stood next to my mom, and all I heard at that point
(11} was “(iet on the fence.” And [ saw the other horse running from

112] the person who had been holding him, that was holding him.
(3’

Q: Po you know where the horse — you said they

A: Well, I mean; | believe the person was bringing

Q: So you didn't actually sce him ry to tic him up

A: No.All I heard was — what happened from that

Q: Do you know where Eric or Sara were at this

4] time?

(s A: No.

(el @: Do you recall any other Philmont employecs in the
(171 corral at this time?

e A: Yes. I mean — well, I don't remember at that

(191 point. [ would assume there would be the ones that were teying
1i20f to get him, the oncs that were trying to recapture him after he
'[21] got away, but | don't personally recall anybody like being

(221 there. It's like a blur.

23 G Now,you said you were still up by your mother;
124) is that right?

25p  A: Yes.

Page 30
1] G: And the packhorse would have then been several
(2] horses away from you-all; is that right?
13 A: Yes.
]  @: And they 10ld you to get over the fence,
[§] correct?
8]
M fence,” just to get away from the horse that was running.
9
‘9 A: | believe — he got away and, | mean, he was
(10) hitting other horses.
it Q: How was he hitting themn?
pz  A: Like kind — it's kind of hard to explain. But
(131 he got away. He was pretty — I guess e was running.
(14 Q: Well, how were the wrangiers able to catch him if
nsl he was running?

A: [ believe what [ heard them say was “Get on the

Q: And you said it was running?

A: Well, I mean, he must not have hbeen going that

1in fast, but he still got away. He still was able Lo get away.
(e G: When you say hitting other horses, do you mean he
19 ran into other horses, or what do you mean?

2a  A: Yes. He collided with other horscs after he got
211 away.

Q: So then you said they were able to catch hirn,
123 right? -

(241 A: Yes. They were able to catch him.

Q: And what happened at that point?
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I rage 45 Poege: 47 1
1 met the horse, saddled tne horse called Spinnar? 1 misstated 1t te you. 50 he was used as ¢ pack hores A
3 A. Yes, T had. F “ith mavbe one or the other cavalcades prior to July ¢
_.I] ] Z. Tzll ma what your history @iin Spinner waz. 3 trat you had sgen hin haling used as 3 --
' 4 A, Durirng the inmitial training and =—ertificatien, I iodq A. lio. '
5 had ridden Spinner in the ropirg aresa. I don't 5 Q. Explain it o me bDacause ['a oo
4 remembar the nurber of times. ioh A. Ckay. He wag utilized as a pack horsae for a
7 0. As a riding horse? t !- 1 trail ride out of base camp headquarters.
8 A, A= a riding horse. I Bl G, Wkat 1s the difference bewwesn a tror!l riow ad a
Y < N, oid you rave any problem with him? i 3 cavaloaga?
-_! 1n A. Ho problem, g A. A trail ride i1s a two- te throe-hour ride <hat
’ 1: Q. Di1d you Zide haim with other noerses? il our participants go cn tc hava a Western lore :
. 12 A I dzd. 12 exparieance, and they are takeén out of any of the horse R
‘7“:] 4 Z. AS you would 1n 2 civaloade? 13 samps. including Cattle Headquarters. From Cattie
14 A. I rode hin ag if [ were riding an a trazl ride 14 Headquarters, they would rake out trail rides from tha ,
15 line. . 15 Philmont Training Center. Spinner was packed as a pack j
g io Q. Did you have any experienc? wlin Spinner walking | 16 horsa sometimoe prier to the arrival of that cavalcade, =.
.:E 1? famr or oslow, getring out cf ‘-.‘.nel'-inere you had tc wesp 717 and he was lad by a wranglar or horseman. I don't krow ‘
!
ta hirm in Lina? i whe he was lad by. :
1¢ A. I had no experience with him walking out of lina. 19 Q. ©n anoiher horse, with a rope on, so o spuat? '
240 I had an experienco wheze ha would twiat in line and so 20 You have one guy on a hwise here leading the hozsa? ;
2 he would try to walk sidewaya. I found that that was 21 That's correct. l
72 uncomfertable, but not -- not unmanageable. | <2 C. bot walxing with, him with & repe? l'
23 2. So when did Spinrer., to your knowladge, Loecome a ilz:s A. That's correct. .
24 pack horse? 24 Q. Did ycu hear anybody talx abwout having pronlens {
23 A. I don't khow. 25 with Spinner, eithar Cartle Headguarrnrs or anywhere |
— — i
f!' : Page 46 Paga 48 i
L £ ' :
i 1 C. When you came to this particular cavalcade [ else ai Philment? i
2 706-Cx~0}2, were you surprised to see Spinner as a pack 2 A. HNo. i
3 horse? E Q. Had Spinner -- Spinner wasn't acourd tho summer '
q A. HNo, T was not. 4 of 1¢01 when you were up Lrere, to your wnowledge” i
5 @. Was 1% just notmal Cou.fse thal he just -- no pun 5 A. HNo. .
£ intendesd -- but ne <drow the sicit siraw and became a 5 Q. 1if Spirner had ¢aused problems at ano.tner c=np, f
7 pack horse for this cavalcade? ? say Ponil, Clarka Fork, Beaubien, would chat word have !
a A. I did not know the roasona behind why he had 8 gotten down to Cat:tl= Headquarters scmehow? i
9 become a pack horse. MR. GRZEN: Shject teo thw form. .
10 Q Bur thabt's the first time you saw him as a pack 13 Q. Dy Mr. Casey] Il you kngw. ‘
11 horse? 11 A. I don': know, .
12 A. No. 12 Q. When was thql: first time that you worked ~ith
= i 12 Q. Had ycu seer him as a pack herse before? 13 Spinner?
E. 14 A, Yes. ! 14 MR. GREEN: Aa a pace heisad
15 Q. what otner -- ac the ¢ther three cavalcades? 15 Q. [3y Mr. Casey) As a pack horsa. You already told
16 A. HNo. 14 ma you rode him; right? That was before July?
l 17 Q. Where had you se2n him as a pack horse? 17 A. Correct.
= . iR A I had ssen him as & pf“:k horse at Cattle 18 Q. “You had ro trouble with him riding otle: than
13 Headquarters. ' . , 19 g51a5 sidaways? .
= 2 Q. Whan? ' 20 A. Correc:. !
E.. 1 hA. On gne of the trail rides prior to July 7th -- 21 2. Did you report Lhat to anybody, that re was f
;l'- 59 July 06. 22 riding sideways as & saddle horse? ]
i il 0. With semepcdy wlae (‘J:'I Witn Saca McGaiha? : A. Whor T rode him as a horsa? :
!. 21 A, With soncona alse. I'2q Q. Yes. .
E . 2y Q. I Ehir% that was my e"a:.lir:r question. I may have 'l 25 A. And ha roda sidaways? !t is typical :ihat Yen !
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i you. It just can't ba dona. 1 giicker over their nhead? [s that th? iLrain-ng that is
2 2. Did you ceme to any conclusion as to whefhor -- 2 dona?

3 szrike that. . 3 A. Yes.

4 Did you come to any conglusion as to whai caused L MR. MARTINEZ: I cbject.

5 Soinner, the pack horse in quesiion, to pull away from 5 Q. (By Mr. Casey) The purpose of thaw iy to wi

6 Eri¢ Perry while Eric was rounting his po:se? 6 A. Like T said, to get them used to things.

7 A. I havae no conclusion, 7 Q. Used to what?

9 Q You cdidn't aee it happen? B A. Slickers, tarps.

) A. No. ] Q. Spinpner, a3 I understaad i:, had not ween used
in Q S0 ycu don': really have a good basis for mzking 1c but mayb? one cim® befcre as a pack horse?
il any opinian an thar; is =hat corzect? 11 A. I undaretand that ha was usad two ar three tipas
i2 A. That's correct. 12 prior to this day.
i} Q. #Whet about -- you nmenticored training thar tha 3 ¢. Eere at Philmonz?
A wramy-ers go through for pack herses. What aboot iq A. Yes.
iE sacking a horsc? Do you understand what I'm savirg ky 1% G. You xncw where he was purchased Zrormg o
i4 sack 14 A. Right,
17 A. Yas. . ' 17 oL Mancy EJ:ch?
12 S, T tope Iodd, oo, Tell ge What kaind o tiacniw 1= A. Yas.

14 yo2 waald cive them wizh regard o -- you ¢ scmencoy th ¢, Eow zbout at Karncy Burch's placo?  Was “he fo
ZC working [or you wWIiulcé gave :hem.::ainlng arauk szacking a | LD aver uanod as a pack horse?
21 horse, E i . A. I don't know.
2 A. Wa would relay, I'm sure, that sacking a horse ia 2z Q. Whe tought the horse from Nancvy?
73  part of the training procedure to get the horsa used to 23 A. Ban.
24 othar objects, flapping objects, slickers, tarps. 1It's 24 0. You zidn't participate I: that purchasae?
ke done always with a pack horse or gven a saddlae horse, 25 A. 1 was not hera that day.
Page 42 Page 44

1 Q. Yeu use it to calm them down: cight? 1 0. Did you have any idea of the hisicry of tnat

z A. Pardon me? 2 horsc hefcre it was purchased?

2 2. Calm them down. 3 A, HNot particularly.

4 A I wouldn't say calm them down. It 13 to get thex 4 Q L you xnow Hancy Burch?

= caed to things that thaey mAy not see or be near all tha 5 A. Yes.

[ tima 3 Q. D¢ you know har pretty well?

? Q. How about putting blinders on thom? ki A. Not real well.

E} A. It 1a n technique that is dona sometimes. ] Q. 5ke has her own operation riding herses Sver in
] Q. Whaz's the purpose of that? 9  Angel Fire area, Eagle Nes:t arca?
11 A. VYery raraly. It would be s horse that’s -- won't La A. That's raght.
11 let you near him. This horse did not need blinders. li Q. Eave you evar been over ithere to her propevty?
i Q. How, ¢id this horse -- “this horse” being 1z Yes.
w3 Solnear? I 13 Q. How many cimes?
i A. Yas, sir. I 14 A. Pass by it many times. I've stopped --
iz Q. ©Cn yau <ncw why chis heése waa an the norsh <. Been o Llr?
1¢ corral line of Ehe rop:ng are:% with the slloker over A. Maybe twice.
17 Faig h=2az? ' 2. Tn do business with her?
iR 2. MARTIHZZ: [ cbiect te the form of cha ié A, No. To ses -~ wa talked on the phone. I have no
i3 cuestiaxn.  Ingorrecy sta:ement.of facts, iq roascn to usa har Ffacility,
20 A. HMo. ' o0 0. Eave yeu ever purchas=2d iozses from ber ooTtors,
2 Q. iBy Mr. Casey: Y¥cu :ave-nc idea? 21 ‘to your kngwledge? You being for Philment?
2z A. The horaa was baeing prepirqd ta go aan this an A. I den't recall that we had.
21 cavalcade to ba lad on this circle ride that they were 23 Q. Sc this is meybe the first time y2u had puznhages
24 preparing to lead. L 24 hirses from har?
5 Q. So you would dop that to all pack horses, put a 5 "Ml That may ba right, I don't know for sure.

——
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Page 17 ) Pazqge 13
z is just that we have enough wranglar horses in the z 2. 55 dees Lhat function as Woll ror the harsos, (o
Z program. 2 you have horzes that are real gqualified but you'wv: ot
3 Q. =E=ul they are —- 3 ecne that's dragging its feet, S0 (o speak?  You wari
4 A. Trey handle a little beottoar. 4 with that horsz tc qget them up to the level ¢f tha other
5 Q. EBetter? 5  ones?
€ A. Ilaike you said, a little mor pnppy.‘ They handle 5 A. At that point, I don't think there's much you zan
7 better. ; ? do for a horse like that, He's going te fit in as a
E G. Then the wrangier's hoose L5 a real wersin 3 trail horsa and all he's going to do is walk. You xncw,
G norse? It i9 going to ke a cutting far the cattle if 9 wa will try to spank him a little bit just to try to
10 you naed that or harsding thwe cther horasa, whataver? 10 make him keep up, but oncae he's assigned his duty, he's
li A. Yes, Juat basically haerding other horsas. 1i goiag to be a trail horse and --
12 [a) Moro experieacned hf.'.;:se? i2 0. Did you evar consider Spinner for & prail ha-set
32 A. Yes, ) L3 A. No, not right off, no. We -- we -- I sant ham *o
14 2. And than thko norsers that vau usa crail == I 4 Clarks Fork te be a working horso knowing that --
15 waan, pacs horaes, tell me how you classiiZy thosa. i5 watching him being rode in tha arema at a walk that he
16 A. Again, it's -- we saae them :oda. Wa ride them in 16 would try to gat ocut of line. So the instructions with
17 the arena. It is a real -- you know, it is a amall 37 Spinner were "Ride him. If there's an extra wrangler on
id area, but they just don't respond. You know, you just 13 a horse ride or at camp, put him on Spinner, put him in
19 don't feel that they are quite realy to put a beginner 19 linae, but don't let the participants ride hain."
0 on, a novice rider or a wranglar. So wa will take them 21 . That wealec ke the summer stail wrangler; rightl?
P and try them as pack horases. And .1t is not a demotion, 1 A. That's right.
22 It is just -- 22 Q. But 1t cculd also be Chuok Fnloe or Scd Tayise ox
23 . They get tha same pavy. 23 you if you weza arocad?
24 A. Part of the qualification, they are carrying 24 A. It could be, but thtro.'n 80 much —-- thaere's =--
25 w@ight. Thoy walk bahind a horse or baeside a2 horse, and | 25 you know, you've got four cavalcades out and thraee other
. Page 18 _ Zagn )
i wa need two doxen pack horses ¢r batter. Once they z horse camps going on. It is hard to focus on just that
2 prove themsolves thay are going to. be pack horses, 2 cne caxp. We're deing othaer thinga. Rod 1s taking care
3 that's whers thay stay. ) k| of the cattle. W¥a're supplying feed and stuff for the
4 Q. It is a question of wvraining? 4 cavalcade program. You always have horsoa that are
5 A. Yoah, Tou kriow. it ia Jjuat -- if wo don't feol 2 sick, crippled, sore that wa need to pick up, bring down
5 that the horse is roady for anyons to ride, than we will [} and doctor. We're not just focused on this cne camp.
7 try them as a pack horsa. If he don't work tharae, then i Q. TYeah. Zo 1t depeads on the ducy that day whoer.
;] he's not part of Philmont. ' 7 C paimanent $n2fI is qolag o or, whither 11 is
] Q. And you and whe else participates in that 3 caring feed up o one of the other vcaaps. Beaubizn or o
10 classification of theae horaes? in Clarks Fork, cr ibring the horse to tFe ves or wark:
kL A. Wall, I would say Chuck Enlse and Rod sama and 11 ihn corrals ai Catile Headgquarterst  You always Loy
12 Bob some. I 12 keep ain ey2 on things in the procass?
13 3. They repart to you? I, 13 A. That's raght.
141 A. You know, thore's always ll‘.: least threea of us -- id Q. Ycu leave it up to the wrang:evs and the hatzvmer
15 at loast two of us in the arena whoan they are riding i3 and summer statl T manage the cavalrades, tut you waton
15 thoae horses. That's part of their training process. 1% them as you're doing your other duties as I wunderstand
17 It's == we are watching tho wranglers catch a horae, 17 it?
18 ride them, saddle hxim, mount, dismount, and I:t the samo 1& A, Okay. Well, the cavalcades and the camp horsemen
13 time you ara watching thoae horsesa juat try to figura 19 are two different deals.
2 out whera thay are going to fit :Ln:. 22 . Saparata tiings?
Zl 2. watching the horsemen, also, the summer staff s A. We have cavalcades that go through some of thoso
22 norsexner.? . 22 carps, but the camp horseman, he's thera for tha sumser.
23 A. It is all -- all tha training is done together. 23 That's his camp. He's got the sane string of horses.
Z4 Wo'ro not isolating the horsemen from tho wranglaers. 24 He's going to have wranglars rotate beer through that
25 The horseman works at the slowost parson's pace as wall. 25 camp, He won't have the sane hands there all mrmer,

5 (Pages 17 toc 28
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