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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
TONY NELSON,
Plaintiff,
VS. No. CIV 10-0553 JB/DJS

CITY OF ALBUQUERQUE, a political
subdivision of the SATE OF NEW MEXICO,
R.T. JOHNSTON, an Officer of the
Albuquerque Police Depanent, Individually,
D. HUGHS, an Officer of the Albuquerque
Police Department, Individually,

A. LIMON, an Officer of the Albuquerque
Police Department, Individually,

S. WEIMERSKIRCH, an Officer of the
Albuquerque Police Depanent, Individually,
and JOHN AND JANE DOES 1-X,

an Officer of the Albuquerque Police Department,
Individually,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Defendants’ Rule 50(b) Motion, and
Memorandum in Support, Requesting for the Judgno& the Jury Verdict to Stand; to Find
Defendants Have Qualified Immunity; and to Enter Judgment as a Matter of Law in Favor of
Defendants, filed July 26, 201(®oc. 201)(*“Motion”). The Courheld a hearing on June 14,
2013. The primary issues are: (i) whether Drefendants’ Motion was timely under rule 50(b)
of the Federal Rules of Civil Procedure; (ii) @ther the Court may overeub prior judgment as
a matter of law on a rule 50(b) motion; (ihether the Defendantsqperly preserved their
gualified immunity argument in their rule 50(tmption; and (iv) whethethe Court may alter the
prior judgment in the Plaintiff’'s favor by constngi the Defendants’ rule 50(b) motion as a rule

59(e) motion. The Court concludes that: (i) théebdants’ Motion was timely; (ii) rule 50(b) is

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2010cv00553/211636/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2010cv00553/211636/219/
https://dockets.justia.com/

an improper vehicle for overturning a judgmentasatter of law; (iii) the Defendants’ did not
preserve their qualified immunity argument -- regarding whether the law was clearly
established -- under rule 50(b); and (iv) the Court may construe the Defendants’ rule 50(b)
motion as a rule 59(e) motion. Because it camstrue the Defendantaile 50(b) motion as a

rule 59(e) motion to alter or and, it will alter the prior judgnm rendered under rule 50(b) in

the Plaintiff's favor. Although the facts of this case are disquieting, deaall inferences in the
Defendants’ favor, a reasonable jury could hfawend for the Defendants. Furthermore, because
there are no sufficiently analogous cases fromuhiged States Court of Appeals for the Tenth
Circuit or the Supreme Court of the United 8sabf America, the Defendants are entitled to
qualified immunity. The Courgccordingly, grants the Motion part and denies it in part.

FACTUAL BACKGROUND

On the morning of March 4, 2009, Tony Nelsarsixty-two year old American Indian,
drank some beers with his friend, Jeffery PattersoRatterson’s home. e® Official Transcript
of Trial Proceedings before the Court at 19172¢dated October 24, 2011), filed June 29, 2012
(Doc. 189)(“Trial Tr.”); id. at28:18-29:2; id. at 29:17; id. &0:21-22 id. at 31:9-11 (Hawk,
Nelson). After running low on beer, the t@ogued over whether they should buy more. See
Trial Tr. at 32:14-19 (Nelson). The argument begdreated and Patterson left his home to call
the police._See Trial Tr. at 33:18-19 (NelsoRpatterson returned home, they argued some more,
and Patterson left again. See Trial Tr. at 34:2QNelson). The last thing Nelson remembers
from March 4, 2009, was being “dead drunk” andidyidown to get some sleep. Trial Tr. at

34:16-35:8 (Hawk, Nelson). See id.3@18-19; id. aB4:16-19 (Nelson).



Patterson called the police again and this tieported that Nelson had “threatened [him]
with [a] rifle . . . and a knife.” Trial Tr. at 134:1622 (Hawk, Johnstorf). Subsequently, forty-
seven police personnel, which included sesentSWAT police team members and eight K-9
officers, arrived at Patterson’s home. SeelTrraat 141:19-21; id. at42:8; id. at 234:15-16
(taken October 25, 2012), fdeJune 29, 2012 (Doc. 190)(HRwJohnston). Someone --
presumably Patterson -- told the police that bielbad been drinking, and that the rifle with
which Nelson had threatened Rasbn was either a pellet rifler a “308 bolt-actn rifle.” Trial
Tr. at 131:15-17 (Johnston). Sele at 298:9-10 (Hawk, JohnstonA 308 bolt-action rifle is a
“large caliber rifle” that is “deastating in close range and at diste.” Trial Tr. at 77:11-12
(Brown); id. at 243:2 (Johnston). When the pelafficers arrived at # scene, they did not
clarify whether Nelson had threatened Pattersibin avpellet rifle or a 308 bolt-action rifle. See
Trial Tr. at 132:6-11 (Hawk, Johnstom). at 243:14-20 (Griffin, Johnston).

The SWAT team arrived with a Bearcat --@amored police vehicle._See Trial Tr. at
84:16-19 (Brown),id. at 312:11-12 (Hawk, Hughe#}.least two officers positioned themselves
on roofs nearby with sniper sagand rifles, and other polipersonnel established a perimeter
around the house with an officer stationed off eaomer of it. Sedrial Tr. at 78:7-79:5
(Brown, Hawk);_id. at 83:8-18 (Brown, Hawkyl. at 144:13-20 (Hawk]Johnston); id. at 455:15-
17 (Limon)(taken October 26, 2011), filed Juts 2012 (Doc. 191). Tharoperty was almost
entirely enclosed by an eight-fetatl fence with razor wire ahe top. _See Trial Tr. at 150:6-

151:19 (Hawk, Johnston).

!Nelson does not appear to recall threatefagerson with those weapons, but, Nelson
did plead guilty to aggravated assault with a deagapon. _See Trial Tr. at 37:23-38-1 (Hawk,
Nelson).

’A pellet rifle is a type of BB gun. SeeoMnger v. City of New York, 480 F. Supp. 2d
723, 728 (S.D.N.Y. 2007)(“A pellet riflei.€., a BB gun).”).
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After setting up a perimeter, DefendanffiCer Armando Limon called out to Nelson,
who was still in the house, toiexhe home and walk towards thelipe team near the driveway.
See Trial Tr. at 167:25-168:2 (Hawk, Johnston); id. at 169:4-10 (Hawk, Johnston); id. at 245:14-
18 (Griffin, Johnston); id. at 456:11-16 (Hawkjmon). The police team was positioned behind
the Bearcat. _See Trial Tr. 462:3-5 (Johnston). After somene, Nelson appeared in the
doorway and motioned for the officers to comedad him; Nelson had a knife in his hand, but
at the time, the officers could not tell whidelson was holding. _See Trial Tr. at 172:3-9
(Johnston);_id. at 350:3-10 (Hugheg). at 457:20-23 (Limon).Officer Limon again ordered
Nelson to come out, and to tuamound. _See Trial Tr. at 50041{Limon). Nelson went back
into the house, however, andogped the knife. Trial Tr. at71:7-9 (Johnston); id. 172:17-18
(Johnston);_id. at 350:12 (Hughes); id. at #¥7 (Hawk, Limon). Nikson then exited the
house, walking slowly south towards the officers with his “[h]ands tcsidis.” Trial Tr. at
98:16-17, 20 (Brown)._See id. at 170:19-24 (Hawdhnston); id. at 352:12-13 (Hughes); id. at
460:14-15 (Limon). Nelson’s hands were empBee Trial Tr. at 105:19-106:5 (Brown, Hawk);
id. at 297:5-9 (Hawk, JohnstonT.he officer in charge, Defenda8Strgeant Robert Johnston did
not see Nelson holding a rifle and thought it wouldhzed to hide a rifle with the way [Nelson]
was dressed.” Trial Tr. at 171:10-14 (Hawlohnston). Although hbad cleared Nelson’s
hands, the SWAT team sniper could not aomfwhether Nelson had any weapon in his
waistband and also observed that Nelson waskithg around” and “appeared to be attempting
to identify the position of other officers around tierimeter, or possibly avenues of escape.”
Trial Tr. at 99:19-100:2 (Brow Griffin). See id. at 99:124 (Brown, Griffin).

As Nelson walked down the driveway, theipelordered Nelson several times to raise

his hands, but Nelson did not raise them. Séa Tr. at 258:11-19 (Gffin, Johnston);_id. at



495:23-24 (Limon). Officers also heard Nelsoeaking or yelling as he approached, but could
not understand him._See Trial. Tat 291:15-18 (Hawk, Johnstondl. at 352:16-19 (Hughes).
Officer Limon, however, heard Nelson say: “Ghe fuck out of here.” Trial Tr. at 499:3
(Limon). After some time, Nelson stopped at thizzeway’s edge, about twenty feet from the
officers. See Trial Tr. at 173:14-15 (Hawk, Jobn$t He made a motion with his hands, which
one officer interpreted as “go-awagnd another interpreted as “come to me, come to me.” Trial
Tr. at 353:22-354:1 (Hughesg. at 497:17-18 (Limon).

Nelson then made a motion to turn to his, ledtvards the north, away from the officers.
Trial Tr. at 262:23-263:24 (Griffi, Johnston). Although Officdtimon had ordered Nelson to
turn around when he made “initial contacith Nelson, see Trial Tr. at 500:1-4 (Griffin,
Limon), the officers interpreted Nelson’s motionasattempt to return tthe house to retrieve
weapons, and Johnston ordered siibordinate, Defendant OfficBxaniel Hughes, to “deploy
his weapon and ‘[blag him, Trial Tr. at 176:23-177:2 (Hawklohnston). _See id. at 177:5-6
(Johnston); _id. at 268:1-5 dlnston)(“[W]e were not goingo let him go back in the
house . . . [b]Jecause there w[ere] deadlgapons in the house.”); id. at 321:19-22 (Hawk,
Hughes). Officer Hughes “immgdely” fired five “bean bag’rounds from a non-lethal,
shotgun-style weapon. Trial Tat 354:19-23 (Hughes). See &.182:14 (Johnston). Johnston
also fired a wooden-baton round from a simileeapon. _See Trial Tr. at 185:21-22 (Johnston).
Another officer launched a “flash bang” divensary device to “overwhelm” and “disorient”
Nelson. Trial Tr. at 1825-24 (Hawk, Johnstori).The officers firectheir weapons from a non-

lethal range._See Trial Tat 271:11-22 (Griffin, Johnston).

3A flash bang, also known as a stun grenaemits bright lightand loud noises upon
detonation._See Boyd v. Benton Coyrg74 F.3d 773, 776 (9th Cir. 2004).
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Afterwards -- with Nelson’s back towarthe officers and without warning Nelson --
Defendant Officer Scott Weimerskirch, a Kefficer, released a pake dog who bit Nelson on
the left arm, drawing bloodSee Tr. at 189:12-190:2 (Hawlghhston); id. at 393:12-16 (Hawk,
Weimerskirchf® Nelson staggered to a wrought-ironderpost, “trying to shake the dog off,”
and several officers approached Nelson with the stidigclinging to his left arm. Trial Tr. at
274:9-15 (Griffin, Johnston). Sed at 192:17-193:1 (Hawk, Johosi. Both of Nelson’s hands
were visible, and neither held a weapon.e Seial Tr. at 362:8-11 (kghes);_id. at 454:8-18
(Hawk, Limon). Officers ordered Nelson to let gbthe fence, but he did not respond to that
command._See Trial Tr. 864:15-25 (Hughes).

Officer Limon fired his Taseat Nelson, but, after the Tas#arts struck Nelson, Officers
Hughes and Limon perceived “no change to [hidjdwor. . . . He didn’t look like . . . he was
being tased.” Trial Tr. at 364:5-9 (Hughes). See id. at 451:1-11. Officer Limon heard his Taser
make the sound it usually makes when operatifextevely, however. _Se Trial Tr. at 452:17-

20 (Hawk, Limon). Officer Hughes then firedshTaser at Nelson, and one of his Taser darts
struck Nelson in the neck. See Tr3at:25-332:3; id. at 365:10-12 (Hawk, Hugh&sfficer
Hughes cyclethis Taser six times delivering six shoakeer a thirty-seven send period. See
Trial Tr. at 336:11-13 (Hawk, Hughesd. at 368:19-23 (Griffin, dghes); Plaintiff's Exhibit 47

at 2, filed November 23, 2011 (Doc. 158-4). ©dfi Hughes explained that he shocked Nelson

“The Albuquerque Police Department's K-9lipp provides that it is acceptable to
release a dog without warning‘fflhe need to deploy a police rséce dog develops so suddenly
that the handler does not have a reasonable typytyr or no time to give warning prior to
deployment.” Trial Tr. at 4269-427:3 (Wiemerskirch).

>Officers are taught to avoid stimg anyone with a Taser dart the neck. See Trial Tr.
at 366:16-19 (Griffin, Hughes).

®Cycling a Taser means to trigger it tolider a shock. See T Tr. at 318:20-320:5
(Hawk, Hughes).
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six times, because he “was still holding onto the fence and appeared to be fighting with the dog.”
Trial Tr. at 368:24-369:4 (GriffinHughes). After the sixth shock, Officer Hughes determined
“we were not going to get any compliance frarm more than we had,” stopped shocking him,

and grabbed Nelson’s left handTlrial Tr. at 370:9-11 (Hughes) Nelson was subsequently
arrested and hospitalized. See Trial Tr. at 33AYNelson);_id. at 35:22-23 (Nelson); id. at
370:24 (Hughes). Nelson pled guilty to “aggravated assault with a deadly weapon,” but the
judge dismissed the charge after Nelson sehigrobation. Trial Trat 37:23-38:6 (Hawk,
Nelson).

PROCEDURAL BACKGROUND

On May 10, 2010, Nelson filed suit in the Second Judicial Dis@mairt, County of
Bernalillo, State of New Mexigoasserting tort and civil ghts violations by Defendants
Bernalillo County, the City oAlbuquerque, and Albuquerque @ officers. _See Complaint
For Civil Rights Violations & Violation of the Newlexico Tort Claims Act at 1, filed June 8,
2010 (dated May 10, 2010)(Doc. 1-1)(“State Cornmi’a Nelson alleges, among other things,
that: (i) police officers used “excessive and unnecessary . .. force in the course of arrest and
custody” violating his rights under the Foumendment to the Constitution of the United
States of America and Atrticle Il, Section 10 of the New Mexico Constitution; (ii) the City of
Albuquerque and Bernalillo County “maintainfifficial policies” or a “de facto” policy
permitting the excessive use of force; and ¢hi¢ City of Albuquerque and Bernalillo County
“failed to train” and supervise their policafficers in the proper use of force and were,
accordingly, deliberately indifferent to Nelssrrights. State Complaint {1 28, 34, 43, 48-50 at
5-6, 8-9 (emphasis omitted). &ICity of Albuquerque removeddtcase to federal court, and

Nelson amended his Complaint, but continuediltege the same substive violations. _See



Notice of Removal at 1, filed June 8, 2010 (Ddg¢; Amended Complaint for Civil Rights
Violations & Violation of theNew Mexico Tort Claims Act 198-35, 44, 49-51 at 5-6, 8-9 filed
July 15, 2010 (Doc. 21).

On April 6, 2011, the Defendants moved for summary judgment on the excessive use of
force claim, arguing, genergll that the police officers’ @s of force was *“objectively
reasonable’ under the circumstances,” and altergly, that they were entitled to qualified
immunity. Defendants’ Motion for Summary Judgmeatjd Memorandum in Support,
Requesting Dismissal of Countsamd Il of Plaintiff's Amended Complaint with Prejudice at 8-

11, filed April 6, 2011 (Doc. 66)(“1st SJ Motion”)The City of Albuquerque subsequently filed

a second Summary Judgment Motion, arguing thpthe City of Albuquerque could not be
liable for excessive use of force, because delsould not identify any City of Albuquerque
policies that were “the ‘moving force’ behind [Neh’s] alleged injury”;and (ii) the City of
Albuquergue could also not be llelfor failing to train and supeise its police officers, because
their officers “ha[d] undergone extensive law enforcement training” and there were several
policies in place “esur[ing] that subatinate officers [were] beingupervise[d].” Defendant

City of Albuquerque’'s Motion, and Memandum in Support, For Summary Judgment

Requesting Dismissal of Counts #hd IV of Plaintiff’'s AmendedComplaint at 9-10, filed April

7, 2011 (Doc. 72)(“2d SJ Motion”)(quoting Babof Cty. Com’rs v. Brown, 520 U.S. 397, 404-
05 (1997)). The Judge Black denied the @ityAlbuguerque’s 1st SMotion, because there
were disputes of material fact regarding whetelson “posed a threat prior to the[ police’s]
use of force” and whether Nelson was “flee[imag] resist[ing] arrest,” which would allow the
police officers to apply a higher level of forcélemorandum Opinion at 4-5, filed October 5,

2011 (Doc. 123)(“SJ Opinion”). Regarding tified immunity, Judge Bick determined that



“the Officers are not entitled to qualified immunity,” because “a reasonable factfinder could find
that [Nelson]’'s right to be free of excessif@ce was violated,” and that the “objectively
reasonable standard under which that right &yaed” was “clearly established™ on March 4,
2009. SJ Opinion at 6-7. Judge Black, however, granted in part Allouge 2d SJ Motion,
because Nelson had evidence of only a “single urtitotisnal act of excessive of force,” which
could not, by itself, demonstratecaywide practice, policy, or @tom that would give rise to
municipal liability. SJ Opinion at 7-8. Mertheless, Judge Black rejected the City of
Albuquerque’s argument that it adequatehairted its officers, because the City of
Albuquergue’s police procedures “require[] officers [when facing a mentally ill subject] to ‘calm
the situation,” ‘assume a quietpn-threatening manner when aprbing the subject,” and ‘not
threaten the subject with arrest or physibarm,” but the record demonstrates that the
“[o]fficers instead relied on an imposing presennd awift physical force tarrest [Nelson].”
SJ opinion at 8-9. Judge Black noted that, “[w]hile record is rife vih evidence of Officers’
general training, it lacks evidenoé training on this specific poedure, or the efficacy of such
training,” and concluded that “[ig failure to train claim, whiléhin, is not proper for summary
judgment.” SJ Opinion at 10.

On October 24, 2011, Judge Blao&ld a six-day jury trial. See Clerk’s Minutes, filed
November 4, 2011 (Doc. 152). After Nelson egstthe Defendants remed their qualified

immunity summary judgment motion, arguitigat Quezeda v. Bernalillo Cty., 944 F.2d 710

(10th Cir. 1991) affords defendants an opportutotyenew a qualifiednmunity argument “at
the Rule 50 stage.” Trial Tr. at 720:3-8 (GriffinjJudge Black denieil concluding “there’s a
factual dispute,” because of Nelson’s expert&iteony. Trial Tr. at 720:11-12 (Court). See id.

at 720:22-23 (Court). The Defendants subsequemblyed for a judgment as a matter of law on



the excessive force allegation, and Judge Blaldo denied that motion based on factual
disputes._See Tr. at 721:1- 722:25 (Courtfflaji The Defendants finally motioned under rule
50 on the inadequate trainingegation, and the Court tookhat motion under advisement,”
because Nelson did not demonstrate Taser 8rgélice training that the City of Albuquerque
failed to teach their police officgior that the police officers deggarded. Trial'r. at 723:1-726:2
(Court, Griffin, Hawk)’

At the close of evidence, the Defendantserged their “summary judgment on qualified
immunity” motion, “as well as the Rule 50 motioratlwe made at the close of the plaintiff's
case.” _See Defendants’ Motion to Alter Amend Judgment Entered in Docs. 168, 169, and
181, or in the Alternative, Motion for Relief frodudgment or Order Entered in Docs 168, 169,
and 171 at 2:8-11 (Griffin) [a42:8-11 on CM/ECF], filed May, 2012 (Doc. 173-4)(“Rule 50
Tr.”). Judge Black denied the motion, because “both of these [motions] turn on the interpretation
of the facts and the experts used. Obviously etlea discrepancy as what occurred at the
scene. And | will, therefore, deny these and subime matter to the jury.” Rule 50 Tr. at 3:12-
17. Nelson also moved for judgment as a maitdaw pursuant to rule 50(a), see Plaintiffs’
Renewed Motion for a Judgment as a Matter off [Rursuant to Rule 50(b) and, Alternatively,
Motion for New Trial Pursuant to Rule %9( at 1, filed November 23, 2011 (Doc.

158)(“RIJMOL"), and the Court also deniedathMotion. On October 31, 2011, the Jury

The Court concludes that Judge Black smihave dismissed the failure-to-train
allegations. The jury instructions did not mst the jury about the failure-to-train claim’s
elements, and the jury verdict form has no ¢goasconcerning the City of Albuquerque’s failure
to train. _See Court’s Instrtions to the Jury at 1-32, fileOctober 31, 2011 (Doc. 153); Verdict
Form at 1-3, filed October 32011 (Doc. 155). Th€ourt, however, cannédcate where Judge
Black ruled on the motion. It is likely heled on it during the rul&0 arguments after the
Defendants ended their case-inefhbut the trial transcript o6 M/ECF does not contain those
rule 50 arguments.__See Transcript of Trial Proceedings, filed June 29, 2012 (Doc. 192 &
Doc. 193).
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determined that the Defendants did not use sstee force. See Verdict Form at 1-3, filed
October 31, 2011 (Doc. 155). Consequently, Nelsoavered nothing. See Verdict Form at 3.
The Court entered judgment on November2811. See Judgment, filed November 8, 2011
(Doc. 147).

1. Nelson’'s Renewed Motion for Judgment as a Matter of Law

On November 23, 2011, Nelson renewed hidiomofor judgment as a matter of law
under rule 50(b), and also moved for a neial tunder rule 59(a). _See RIJMOL at 1. In
summary, he argues that, given the circumstanbespolice used excessive force when they
fired five beanbag shots, folethe wooden-baton rounds, seng tthog at him, and repeatedly
Tased him such that no reasonable jury coulek iaund for the Defendants. See RIMOL at 3-
0.

First, Nelson argues that, under the exceslivge standard, a court must “analyze the
factual circumstances of every case” and ddteerfiwhether the subject poses an immediate
threat to the safety of officers and others,” an@thbr “the subject is actly resisting arrest or
attempting to evade arrest by flight.” RIMOL2atNelson avers that, based on that standard, “at
the time Defendant Hughes deployed his begrdtetgun, [Nelson] didot pose an immediate
threat to officers or others.RIMOL at 3. According to Ngon, he posed no immediate threat,
because the police had established a “safengéer,” Nelson could only exit through one door
of the house, “all sides of the house had lefindice coverage,” “any egress from the property
was further hampered . . . by two razor wifedces” and that the SWAT team had high-ground
snipers trained on the property. RIMOL at 3. blelargues, further, that “there is no evidence
that Plaintiff posed an immediate threat tbe[tpolice] once he exitl the house,” because

Nelson “followed commands to walk towardgie police team, he “slowly walked” towards
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them “empty handed,” and Nelson “stopped as redieat least twentyfeet away from the
officers. RIMOL at 3-4.

Regarding the inference that Nelson turnesund to “retreat to the house rather than
turning around in compliance with [police]dars to turn around,” Nelson argues that no
“reasonable officer, could infer that Plafh was turning around to retreat,” because
photographic evidence “shows thHughes was facing [Nelson] at the time of the shots.”
RIJMOL at 4. Nelson also argues that photog@@vidence demonstrates that the first two
beanbag shots hit Nelson in his sternum and “epigastrium” -- the center of his body -- refuted the
police officer's testimony thaelson “turned to his left im quick manner.” RJMOL at 4.
According to Nelson, the remaining three shutshis rib cage and back, because Nelson was
“obviously turn[ing] away from the shots.” JRIOL at 4-5. Nelson also argues that Hughes’
five consecutive beanbag shots were excesdieeause Hughes failed to take “appropriate
tactical pauses between each shot.” RIMAD 5. Nelson avers that, under proper police
protocols, a “tactical pause is required . . .agsess whether a subject is ... complying with
orders,” but the evidence “cleariydicates there was no tacticalusa” -- the first two shots hit
Nelson near each other, “in the midline.” RIMOL at 5.

Second, Nelson adds that the wooden-baton rounds were excessive. See RIMOL at 5-6.
According to Nelson, Johnstoratinched his wooden rounds” & Nelson’s “back was facing
the [police] team.” RIMOL at 5. Nelson fer avers that, on top dfving his back turned,
Nelson “posed no immediate thredbtgcause, again, his “hands were clear,” he was “disoriented
by the flash-bang diversionary device,” alreadyuiegd by beanbag rounds,” and “intoxicated.”

RJIJMOL at 5-6.
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Third, Nelson argues thatleasing the dog after the deag shots, the wooden-baton
rounds, and the flash-bang device eltaed excessive force. SBIMOL at 6-7. He also
contends that the force waxacerbated, because Weimerskireleased the dog “without
warning” when Nelson “had his back towards” f@ice team. RIMOL at 6Finally, he asserts
that Weimerskirch’'s command tthe dog to “retrieve ... in aeffort to pull [Nelson] to
Weimerskirch” demonstrates excessive force. RIMOL at 6.

Finally, Nelson contends that, after the dtwe shots, and the flash-bang device, the
evidence establishes excessive force, becauslke, Mé&lson “clutched onto the metal fence,” two
officers deployed their Tase@nd one “cycled it six times,” at “five seconds per cycle,”
delivering six shocks in thirty sends. RIJIMOL at 7. He furtheontends that, like the required
“tactical pause” for shooting the beanbag charges, police protocol requires a tactical pause before
cycling the Taser, but Hughes did not observe pinatocol. RIJIMOL a¥. Nelson argues that,
instead, “[Hughes] only waited 1@md between cycles one throughuif before cycling again.”
RJIJMOL at 7. “Without a tactical pause,” Nen argues, “Hughes could not have assessed
[Nelson’s] compliance [with orders], and therefore, clearly used excessive force.” RIMOL at 8.
Nelson also avers that the Taser strike wassskee because it occurredter two officers had
determined “that it was safe to appch [Nelson].” RIMOL at 7.

Nelson states that under Tenth Circuit caseltwg “excessive” to use a Taser “without
having a reason to believe that a lesseowh of force or verbal command can exact

compliance.” RIJMOL at 8 (citing Casey vityCof Federal Heights, 509 F.3d 1278, 1286 (10th

Cir. 2007)(“Casey”)). Here, according to Nelsdine officers violated Casey, because “there
was no reason to believe that [Nelson] couldb@temoved from the fence with less force” than

the Taser shots and six charges. RIMOL at 8. He concludes that the need for less force was
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apparent, because “after everything was sadl done” the officers were able to ply Nelson
away from the fence “by merely lifig Nelson’s thumb.” RIJMOL at 8.

2. Defendants’ Response to Nelson's RIMQL

On December 16, 2011, the Defendants responded to Nelson’s RIMOL, arguing broadly
that the evidence supported the jaryerdict. _See Defendants’ Response to Plaintiff's Renewed
Motion for Judgment as a Matter of Law Pursu@nRule 50(b) and, lkernatively, Motion for
New Trial Pursuant to Rule 59(a) at 4, dil®ecember 16, 2011 (Doc. 161)(“RIMOL Resp.”).
First, the Defendants argue that the officersre attempting to catch a “non-compliant,”
suspected felon who “attempt[ed] to retun the residence” where known weapons were
located. RIJIMOL Resp. at 12. They also conteatlttie officers’ use of “less lethal munitions”
to stop Nelson’s return to the home was oeable under Tenth Circuit caselaw. RIMOL Resp.

at 12 (citing_Medina v. Cram, 252 F.3d 1124, 118atlkf Cir. 2001)). The Defendants further

aver that Nelson posed a “high” potential thréazause “he already demonstrated his intent to
bait the officers to come to him while holding a lenifi his hand.” RIMOL Resp. at 12.

The Defendants finally argue that NelsoRIMOL fails, because he “primarily relies
upon the arguments and assertiohkis legal counsel, which@mot evidence.” RIMOL Resp.

at 4 (citing_Frizcke v. Albuguerque Municip&ch. Dist., 194 F. Supp. 2d 1194, 1206 (D.N.M.

2002)(Black, J.)§. The Defendants conclude that, basedhis evidence, “the jury has spoken
as to these issues and accordingly, the jury foarfdvor of the Defendants. ... Therefore the
jury’s verdict must stand because no plairoeor substantial pre@ice occurred.” RJMOL

Resp. at 13-14.

®The Defendants also “note” that, over theifeation, “the jury was given a deadly force
instruction,” and renewed their argument that this instruction was improper, but concluded that
the “jury obviously weighed [the deadly foraa]idence” and determined that deadly force was
not used. RIJIMOL Resp. at 13.
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3. Nelson’s RIMOL Reply.

On January 13, 2012, Nelson replied to RBMOL Resp. and argues that the RIMOL
Resp. neglects the excessive force standard, because the Defendants rely on the officers’
“subjective beliefs” as opposed tobjective reasonabless.” Plaintiff’'s Reply to his Renewed
Motion for a Judgment as a Matter of Law Purdgua Rule 50(b) andilternatively, Motion for
New Trial Pursuant to Rule 59(a) 4dt filed January 13, 2012 (Doc. 164)(*RJMOL

Reply”)(citing Graham v. Connor, 490 U.S. 386, 32989)(“Graham™)). The proper analysis,

he contends, is to follow the Graham factors. First, Nelson maintains that no reasonable officer
would believe that Nelson posed an immedtateat. _See RIJIMOL Reply at 2. Nelson argues
that point by listing the following “undisputed factgi) “47 officers [were]present”; (ii) “[e]ach
officer . . . had a lethal weapon”; (iii) two officengere positioned on th@of with snipers; and
(iv) and those snipers were pregarto “shofo]t Mr. Nelson if . .[they]needed to, if Mr. Nelson
made any threats.” RIMOL Reply at 2-3. Nelaogues that those facts undermined the officers
“subjective belief that [Nelson] notieeless posed a possible riskiieir safety.” RIMOL Reply
at 3. Finally, Nelson avers thatven subjectively, the officedsd not believe Nelson posed an
“immediate threat,” because “after all thestimony surrounding subjective concerns that
[Nelson] may have had a weapon in his waistband,” both offfeggree that they deployed the
beanbags not in response to amgdh by [Nelson], but rather iesponse to a subjective belief
that” Nelson was returning the house for weapons. RIMOL Reply at 5.

Next, invoking the third prong ofhe excessive force standathe suspect’s flight or
resistance, Nelson contends thatdid not attempt to flee.e8 RIMOL Reply at 5. In support
of that contention, Nelson lists the followingiidisputed facts”: “[Nelson] came out of the

house and dropped his knife after being commadrndedo so,” “walked slowly towards [the
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driveway], and then stopped whehne was told to stoptwenty-to-thirty et away from the
officers, and the officer shot his “beanbagtsgun” when Nelson “started” to turn around.
RJIJMOL Reply at 5-9. Nelson alswgues that he did not attentptflee, because he “made no
attempt to run even after beistjuck by five successive beagb@unds and at least two wooden
batons from behind.’RIMOL Reply at 10.

Regarding the dog’s release, Nelson presehie prior argument that the dog’s use was
excessive given that his back was turned, tieatvas disoriented by ttilash-bang device, that
he was intoxicated, thdite had been shot seven timesnaen the beanbag and wooden-baton
rounds, and that “he was confinieda small area” enclosed byazor wire fence on two sides, a
chain-link fence on the third side, and a poliGeon the fourth. RIMOL Reply at 10. Nelson
also maintains that he posed no risk atte# dog attacked him, because the dog handler
“testified that it was safe to approach/RIJMOL Reply at 11. Nelson concludes that,
notwithstanding the officer’s subjective belief indmgpable to safely approach, two other officers
Tased Nelson and one cycled the charges six times. See RIMOL Reply at 11.

4. Judge Black's Memorandum Opinion in Support of Judgment as a Matter of
Law.

Judge Black ruled that judgment as a matfelaw in Nelson’'s faor was appropriate.
See Memorandum Opinion in Support of Judgmerd Brtter of Law af, filed April 11, 2012
(Doc. 168); Amended Memorandum Opinion in SupmdérJudgment as a Matter of Law, filed
April 12, 2012 (Doc. 171)(“Black’s Opinion”). He determined broadly that, based on the
evidence “no reasonable jury could find for théedelants” and concluded that “[t]he jury may
have been confused by the disorganized ptasen of Plaintiff's cas, and the underwhelming

credentials of Plaintiff's expeit Black’s Opinion at 1-2.
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In discussing his conclusion, Judge Black digd his analysis into the three excessive
force factors: (i) the crime’s severity; (i) wther the suspect poses an immediate threat to
officers and the public; and (iii) whether the suspsdctively resisting arrest or attempting to
evade arrest by fleeing. See Black’s Opinatrb (citing_Grahan490 U.S. 386, 396 (1989);

Weigel v. Broad, 544 F.3d 1143151-52 (10th Cir. 2008)). Tming first to the crime’s

severity, he concluded that “aggravated as5auhs “a serious crime” that heightened the
police’s need to conduct a cautious and successful arrest. Black’'s Opinion at 5. Yet, he also
noted that the time between Nmtés assault of Patterson ahklson’s police encounter was
over an hour, which may have lessened that factor’'s importance. See Black’s Opinion at 5-6.
Next, Judge Black considered whether Nelpored a safety threat, and subdivided that
analysis into four more factors: (i) the sasps compliance with gize commands, including a
command to “drop his weapon”; (ii) whether the suspect made any hostile motions with a
weapon towards the officers; (ithie distance between the officensd the suspect; and (iv) the

“manifest intentions of the suspect.” Black'sipn at 6 (quoting Estate of Larsen ex rel.

Sturdivan v. Murr, 511 F.3d 1255, 1260 (10th Cir. 200&rom those factors, Black highlighted

the following facts to conclude dhNelson did not “constitute ardat”: (i) “Nelson was slow to
react, slow to move, and extremely intoxicated};i{e could not walk ira straight line, “form
coherent words, let alone make physical orbaé threats”; (iii) “laJt the command of the
officers, Nelson dropped his only weapon”; (Ngélson was not “holding the only other known
weapon,” the air rifle, as “he staggered down the driveway”; (v) officers knew “that Nelson’s
hands were clear of weapons”; (vi) “Nelson was not close to any weapons or any cover”,
(vii) Nelson was over twenty feet from the officevhen they fired on him; (viii) “[t]he officers,

in turn stood in tactically shielded positiongnd (ix) “Nelson was a single suspect” against

-17 -



several armed police officers “who had him surrded, and under sniper surveillance.” Black’s

Opinion at 6-7 (citing Zia Trust Co. v. Maa, 597 F.3d 1150, 1155 (10th Cir. 2010); Walker

v. City of Orem, 451 F.3d 1139, 1159-60 (10th. @006);_ Phong Duong v. Telford Borough,

186 F. App’x 214, 216-17 (3d Cir. 2006)(unpuhbsl); Diaz v. Salazar, 924 F. Supp. 1088,

1095-95 (D.N.M. 1996)(Hansen, J.)). “In sumyidde Black concluded, “no reasonable person
could believe that an inhibited, slow-moving, 6€ay-old individual, whanade no physical or
verbal threats, and wielded no weapons, could cotestitthreat to the safety of any of the forty-

seven armed and shielded police officers who sta@a twenty feet away.” Black’s Opinion at

7 (citing Murphy v. Bitsoih, 320 F. Supp. 2d 1174, 1189 (D.N.M. 2004)(Vazquez J.)).
Considering next Nelson’s active resistancdaok thereof, Judge Black determined that
“no reasonable officer could deéiMelson’s failure to promptly comply with every command as

“active resistance.” Black’s Opinion at 8 (cditdeadwaters Forest Def. v. Cty. of Humboldt,

276 F.3d 1125, 1130 (9th Cir. 2002)). He noted, dvew, that, even if Nelson’s sluggishness
was “active resistance,” it still dinot “justify the abundant force e.” Black’s Opinion at 8.
Judge Black explained, for example, that Nels6bh&dated turn” back teward the house did not
justify “all four officers to presume Nelson wdleeing rather than slowly obeying,” because

Nelson did not even have time to “face the housefore opening fire. Black’s Opinion at 9

(citing Ruffin v. Fuller, 125 F. Supp. 2d 105, 1®D.N.Y. 2000)(Chin, J.)). Judge Black also
noted that “the Tenth @iuit [has] held that even reasomalibrce becomes excessive if it is
sustained longer than necessaeyid concluded that, here, tlodficer's use of force “was

excessive from the outset,” and then the officeszalated it.” Black’s Opinion at 9-10 (citing

Weigel v. Broad, 544 F.3d at 1151-53). Specifically, he concluded that the dog’s release and the
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Taser strike to Nelson’s neck improperly estalahe use of force aget Nelson._See Black’s
Opinion at 10. Judge Black also noted:

The officers’ decision to escalate théarce ... did not come in response to
escalated resistance on Nelson’s part. didithe officers pause to see the effects
of the force already used. ... Ev@ough Nelson was immobilized, the officers
continued escalating their force until Nmtscollapsed to the ground. Thus, as the
Officers continued to escalate their feyaheir decisions became increasingly
unreasonable.

Black’s Opinion at 10-11 (citing Holland ¥arrington, 268 F.3d.179, 1193 (10th Cir. 2001);

Murphy v. Bitsoih, 320 F. Supp. 2d at 1190)He concluded that, although the officers

subjectively believed that force wanecessary, “nothing at tridh@wved that such tactics were
even remotely objectively necessaoyeffectuate Nelson’s saf@d successful arrest,” and that
“an officer's privilege to use reasonablerde during an arrest, does not encompass an
unqualified privilege to beat nonftratening suspects into sulssion.” Black’s Opinion at 12

(citing Weigel v. Broad, 544 F.3d at 1151-53n8aez v. Hieleah Police Dep't, 357 F. App’x

229, 232 (11th Cir. 2009)(unpublished); Bridges v. Yeager, 352 F. App’x 225, 259-60 (10th Cir.

2009)(unpublished); Buck v. City of Albuqugre, 549 F.3d 1269, 1289 (10th Cir. 2008)). Thus,

Judge Black overturned the veatd and granted Neon’'s renewed motion for judgment as a
matter of law._See Black’s Opinion at 12.

5. Defendants’ Motion to Alter or Amend Judge Black’s Judgment.

The Defendants moved to overturn Black'siign, asserting that “the Court made
several errors” in gramg Nelson’'s RIMOL. Defendant®otion to Alter or Amend Judgment
Entered in Docs. 168, 169, and 16t,in the Alternéive, Motion for Relief From Judgment or
Order Entered in Docs 168, 169, and 171 at 1, filed May 8, 2012 (Doc. Mo3)h to Alter”).
Invoking a right to relief under rules 59(e) and §(b of the Federal Rules of Civil Procedure,

the Defendants argue that thererevBve reasons that Judge Black should alter Black’s Opinion.
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See Motion to Alter at 2. Firsaccording to the Defendantkjdge Black committed clear error
“by utilizing the incorrectstandard of review.”Motion to Alter at 2. Second, they argue that
Judge Black committed clear error, “because @eexled its jurisdictional authority under Rule
50(b)” by “resolv[ing] question®f fact, instead of quetions of law.” Motion to Alter at 2.
Third, they contend that Judge Black miscamstk the facts with “material omissions” and
“inaccuracies.” Motion to Alter at 2. Fourttihey say that Judge Black “improperly weigh[ed]
the evidence” in granting Nelson’s RIMOL. ftkj they conclude that Judge Black committed
clear error, because the Defendants were entlepialified immunity. _See Motion to Alter at
2. The Court details thefige arguments in turn.

Turning first to the argument that JudB&&ack deployed the wrongtandard of review,
the Defendants argue that Judge Black disregarded0(b)’s standard by failing to “draw(] all
reasonable inferences in favor of the non-moagy.” Motion to Alter 2-4. The Defendants
further contend that Judge Black’s factual background demonstrates clear error “by weighing the
evidence, judging witness credity, challenging the factuatonclusions of the jury, and
ultimately substituting its judgment for thattbie jury.” Motion to Alter at 5.

Second, the Defendants argue that Judgeck® close-of-evidence comment that,
“[o]bviously, there is a discrepay@s to what occurred at tlseene” demonstrates that Judge
Black exceeded his jurisdictionauthority by deciding “factual queéshs.” Motion to Alter at
5-7. The Defendants also aver that Black’s @pits footnote two, explaing that the court had

to “conduct its own research,” further demoatds that Judge Bllc‘improperly weighed
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evidence, judged witness credibility, challengdee factual conclusions of the jury, and
ultimately substituted its judgment for thatthe jury.” Motion to Alter at 7.

Third, the Defendants argueathJudge Black’s material factual omissions from the
opinion constituted clear error. _See Motion tieAat 7. In support of that argument, the
Defendants note that Judge Black omitted their expert's testimony from Black’'s Opinion’s
statement of facts, which is highly relevanyeay Judge Black’s close-evidence comment that
“I think both of these [rule 50 motions] turn dme interpretation of the facts that the experts
used.” Motion to Alter at 7-9. The Defeamis also contend the following omitted facts
demonstrate clear error: (i) Men partially concealed himsedt the door; (ii) Nelson dropped
the knife at the door; (iii) Nelson failed to raisis hands when ordered to; (iv) officers did not
know whether Nelson had a weapon in his tasd; (v) Nelson continued to disregard
commands as he walked toward the officers; (visblesaid “[g]et the F[uk out of here” to the
officers; (vii) Nelson failed to stop right veh he was commanded to do so and “where the
officers wanted to take him into custody”;ij\Nelson glanced around, looking as if he was
looking for an escape route; (vielson turned from the southwest to the south when Johnston
ordered Hughes to fire his bdmg shotgun; (ix) Nelson turnedthout being given a command
to turn “just before he actually did turn”; (XKlelson continued to turtowards the residence as
he was shot; (xi) Nelson continued to turn around “even after Sergeant Johnston deployed the

wood baton launcher”; (xii) Nelson turned towards the residence as Weimerskirch released the

dog; (xiii) Nelson resisted being pulled down by tthlog; (xiv) officers cycled their Tasers so

*Black’s Opinion’s footnote two reads: “Riiff's counsel has failed to identify the
majority of her fragmentary subssions to the Court, @o provide excerptBom official copies
of the trial transcript. Howevehe Court’'s own research hasealed Doc’s 1648 and 164-4 to
be accurate excerpts of Officer’s Johnstdna testimony.” Black’s Opinion at 3 n.2.
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that Nelson would remove his arm from the fer(g®) Nelson did not remove his arm from the
fence in compliance with the officers’ orders even though he was being Tased and attacked by a
dog; (xvi) Nelson continued to move as heswleased and in between each Taser cycle; and
(xvii) officers removed Nison’s hand from the fence after the sixth Taser cycle. Motion to Alter

at 9-14° The Defendants also argue that Judge Black committed clear error by omitting any
mention that Nelson pled guilty to aggravated assault with a deadly weapon. See Motion to
Alter at 15.

According to the Defendants, Judge Blackislusion of the following inaccuracies
amounts to clear error: (i) he noted that faéxen officers were at Patterson’s house “to effect
Nelson’s arrest,” but the Defendardrgue that only seven or eight out of the forty-seven officers
were charged with arresting Nelson; (iidge Black wrote that the Bearcat armored van
“brought a battery of lethal ardss-lethal weapons,” but the Detlants contend that there is no
testimony to that effect, thatdhBearcat “was used to resctie victim,” and that “Officer
Limon drove the Bearcat to the inner perimetad organized SWAT officers in a position of
cover”; (iii) Judge Black determined that “Patterson was sitting outside of his house” where
officers arrested him, but the Defendants aver that there is no such statement in the record;
(iv) Judge Black wrote that Patterson was assautdy with a knife anda pellet rifle, but the
Defendants contend that Pattersaivised officers that he wablreatened with a knife, and a
rifle described as an air rifle,eellet rifle, or a 308 rifle; (vjudge Black determined that Nelson
was “completely surrounded,” but the Defendardte that Johnston did not make any of these

statements in the five pages that Judge Black cited; (vi) Judge Black noted that “Nelson appeared

%The Court declines to detail every facetBefendants list in their Motion to Alter,
because it includes over five pages of materiaha#t, however, attempted to detail as much as
possible.
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intoxicated, disorientedlow to react, and unable to maintaistraight line,” but the Defendants
report that the testimony cited “does not contais shatement” or “even a reasonable inference”

of the statement; (vii) Judge Black wrotealffer some delay, Nelson stopped,” but the
Defendants rejoined that “this statement is clearly misleading,” because Nelson repeatedly failed
to comply; (vii) Judge Black determined thaéfdch of the five shots hit Nelson before Nelson

had turned enough to face the house,” but the Defendants gainsay that this is “opinion, not fact,”
because the testimony cited lacks that staterf@néven a reasonable inference that Officer
Hughes made this statement”; (vidudge Black wrote “[tlhe #ish-bang device is a loud, bright
explosive that disorients suspects and interfeiids their ability to both see and hear clearly,”

but the Defendants argue that omizgen the flash-bang is detonatmside a dark room does it

have this effect; in an open air environmensodentation is less likely, its effect on vision or
hearing is temporary, and “there is no evidend@énrecord that [Nelson] was disoriented by the
flash bang device”; (ix) Judge Blackcorded that the police sergidog is trained to bite and

hold suspects “indefinitely,” buhe Defendants contend thahdefinite” is incorrect, because

the dog is trained to stop bitinghen his handler calls him off; (x) Judge Black determined that
the officers used the Tasers “just becauseddigl was standing upright,” but the Defendants
argue that the Taser was “used to gain compliamee fNelson] so that he could be placed into
custody”; (xi) Judge Black wrotéhat after officers “pried [Nebn’s hand] from the fence,

[Nelson] ‘collapsed to the ground, and ceasethtwe,” but the Defendants rejoin there is no
testimony that supports this “opon” or a statement leading ta reasonable inference that
Officer Limon made this statement”; and (xii) Judgjack stated that “thefficers then carried

Nelson’s unconscious body to tBearcat, leaving adil of blood and urine,” but the Defendants

argue that “[t]his statement is pure fiction,gdause “there is no evidence that [Nelson] lost
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consciousness or that he was carried leadngail [of] blood and urine,” and there was
testimony that officers did not see him “carriedtaken back to” the Bearcat. Motion to Alter
16-21 (quoting Black’s Gpion at 2-5).

Fourth, the Defendants argue that JudgacBlimproperly weighed the evidence. See
Motion to Alter at 21. The Defendants camdethat, in addition to the inaccuracies and
omissions as detailed above, Judge Black improperly weighed the evidence by conducting an
“imminent safety threat” analysis, because that was an improper “deadly force analysis.”
Motion to Alter at 22. Fifth, the Defendantirgue that, even though rule 59(e) normally
precludes reviving a previouslyade-and-rejected argument, they were entitled to qualified
immunity and the Court could have and shouldeheonsidered it, because qualified immunity is

an exception to rule 59(e). See Motion to Ale 24 (citing_Quezeda v. Cty. of Bernalillo, 944

F.2d 718 (10th Cir. 1991)). The Defendants codtthat, because Judge Black noted in Black’s
Opinion that Nelson’s expert had “underwheigicredentials,” Judge Black must have given

“no weight . . . to his testimony.”"Motion to Alter at25. From that premise, the Defendants
argue that, because Judge Black precluded tfenDants’ rule 50 qualified immunity motion on
Nelson’s expert’s testimony, he committed clearor in Black’s Opinion by not reversing
himself on that finding._See Motion to Alter 25. The Defendants further aver that, because
Judge Black omitted and misrepresented matéaitbk, he committed clear error by failing to
evaluate whether, based on the totality of the circumstances, the “Defendants committed a
clearly established constitutidnaolation.” Motion to Alter 25-26. The Defendants also argued

that, even if the Defendants committed a caoutstinal violation, considering Medina v. Cram,

252 F.3d 1124 (10th Cir. 2001), a reasonableceffwould have believed their conduct was

lawful. See Motion to Alter a26. Finally, turning to Nelson’state law claim, the Defendants
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argue that Nelson’s claim failebecause “the officers’ actiongere lawful and done in good

faith.” Motion to Alter at 26 (citing Mad v. O’Connor, 1959-NMSC-077, 1 4, 344 P.2d 478,

479-80).

6. Nelson’s Response to the Defendants’ Motion to Alter or Amend Judge
Black's Judgment.

Nelson responds to the Defendants’ Motion to Alter Judgment, contending that rule 59(e)
relief from Black's Opinion is inapproptie See Plaintiff Tony Nelson’s Response to
Defendants’ Motion to Alter or Amend JudgmePtairsuant to Rule 56, or, Alternatively,
Relief from Judgment Pursuant to Ru&9(b) [Doc. 173] atl, filed May 25, 2012
(Doc. 178)(“Motion to Alter Resp.”). To sunarize Nelson’s position, he avers that Black’s
Opinion applied the appropriateastiard, a district court islawed to rule on a rule 50(b)
motion even if it declinetb grant a rule 50(a) (or a surarg judgment motion), Judge Black did
not mischaracterize or impraoge weigh evidence, and the Rmdants do not have qualified
immunity. See Motion to Alter Resp. at 4-2(First, Nelson argues that the Defendants’
contention that, because Judge Bldak not mention the standaad review in Black’s opinion
he must have applied the wrong standard ofesgyvidoes not “necessarily” mean “the Court in
fact failed to [apply the correct standard].” MotimnAlter Resp. at 5. Next, Nelson contests the
Defendants’ argument that, because Judge Bpaeknised his Rule 50(a) denial on factual
disputes, he must “have exceedleid] authority” in ruling on the Rule 50(b) motion. Motion to
Alter Resp. at 7. Nelson explaitisat, even if there are factudibputes, “it does not follow that
the Court must have therefore resal questions offact rather than leggjuestions” as rule 50(b)
allows Judge Black to decide legal questioN®tion to Alter Resp. at 7. Nelson further argues

that the Defendants improperlytathed “additional supporting facts their rule 59(e) motion,
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so Judge Black should, consequently, deny tmeition. Motion to AlteResp. at 8 (citing Van

Skiver v. United States, 952 F.2d 1241, 1243 (10th Cir. 1991)).

Nelson also contends that Judge Black careid only the appropte facts and did not
omit any material ones.__See Motion to Alt&Resp. 10-16. Regarding the Defendants’
contention that Judge Black oreitt facts about the “potentiathreat” that Nelson posed,
Nelson argues that there was no error, becawsedirect legal standard is immediate threat.
Motion to Alter Resp. at 11. Nelson also notes the following facts that the Defendants failed to
dispute: Nelson “dropped his only weapon, the &néfter being commanded to do so”; Nelson
was “clearly” not holding the only other knowreapon; Nelson did ndéiold any other weapons;
Nelson was over twenty feet froofficers; and the officers stood iactically shielded positions.
Motion to Alter Resp. at 12. Nelson furthegaes that Judge Black’'s statement that Nelson
“appeared intoxicated, disorienteslpw to react, and unable to maintain a straight line” was
“accurate” given certain testimony that Nelsgolee incoherently, he had been drinking, and
had other observed intoxication behaviokdotion to Alter Resp. at 13-14.

Nelson states that Judge Black also acclyratetermined that Nelson did not actively
resist arrest or attempt to evade arrest. Se@Mt Alter Resp. at 14Nelson argues that there
was enough testimony for the Court to make a redsenaference that offers shot at Nelson
before he turned around to face the house. MB#®n to Alter Resp. at 15. In support of that
contention, Nelson cites Hughetgstimony that he “immediaty’ deployed his weapon in
response to Johnston’s order,” @hdt he did so when Nelson “&sted’ to turn around.” Motion
to Alter Resp. at 15. Nelson also argues thateths sufficient evidence to demonstrate that

officers surrounded Nelson. See Motion to Alter Resp. at 15-16.
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Finally, Nelson argues that tli2zefendants are not entitled ¢ualified immunity. _See
Motion to Alter Resp. at 17-19Nelson notes that the Tenth Giichas determined that, under
qualified immunity’s clearly g@ablished prong, “because excesdiege jurisprudence requires
an all-things-considered inquinyith careful attention to théacts and circumstances of each
particular case . . . there will almost neber a previously published opinion involving exactly
the same circumstances.” Motion to Alieesp. at 18 (citing Casey, 509 F.3d at 1284-85).
Nelson concludes that, for all the reasons thdgdBlack previously denied qualified immunity
in Black’s Opinion, qualified immunity is stilhappropriate._See Motido Alter Resp. at 19.

7. Judge Black’s Order Denying theDefendants’ Motion to Alter.

On June 1, 2012, Judge Black denied the badats’ Motion to Alter in a two-page
order, before the Defendants could file a rdplef. See Order at 1-2, filed June 1, 2012 (Doc.
179)(Black’s First Order). After noting thateti'Federal Rules of @il Procedure do not
recognize a specific ‘motion to alter or amgndgment,” Judge Black determined that the
relevant rule was rule 60(b)(1), because it prayidsdief for “mistake, iadvertence, surprise, or
excludable neglect.” Black’s Fir€rder at 1. Judge Black statdwit rule 59 is inappropriate,
because the Defendants filed thidiotion to Alter at least ten daydter judgment._See Black’s
First Order at 1 n.1. He cdoded that, notwithstanding thBefendants’ contention that
“numerous facts . . . were allegedly errant oertnoked,” he considered those facts, he did not
need to “delve into irrelevant details,” anderé0 did not require him to use the Defendants’
“chosen rhetoric.” Black’s FitsOrder at 2. Furthermore, JudBéack noted that he used the
“proper standard of review,” gnting all reasonable inferences in Defendants’ favor based on the

trial evidence. Black’s First @er at 2. Accordingly, he ded the Defendants’ Motion to
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Alter. See Black’s First Order at 2. In demyithe Defendants’ Motioto Alter, Judge Black
did not specifically address qualified immmty. See Black’s First Order at 1-2.

8. The Defendants’ Motion For Relief From Black’s First Order.

On June 1, 2012, the Defendants filed a orotior relief, arguing that Judge Black
erroneously determined that rule 60 was apprapiiestead of rule 59See Defendants’ Motion
for Relief From Order Entered on 6/1/2012 [D&Z9] Denying Defendantd¥otion to Alter or
Amend Judgment Entered in Docs. 168, 169, and 17ih thre Alternative, Motion for Relief
from Judgment or Order Entered in 0168, 169, and 171 at filed June 1, 2012
(Doc. 180)(“Mot. for Relief”). The Defendants argue that Juddjack “made a mistake” when
he determined that the Federal Rules of ICRrocedure provides no leuthat recognized a
motion to alter or amend a judgment, citing rule h9¢dot. for Relief § 5, at 2. They also argue
that, pursuant to a December 1, 2009 amendmentityaipantitled twenty-eight days to file a
motion to alter or amend a judgment under ruleeh%o Judge Black’s teymination that Rule
60 applied is inappropriate, because the Defetsdhad filed their motion within twenty-eight
days. _See Mot. for Relief §%-at 2. Accordingly, the Defendantequest that Judge Black set
aside Black’s First Order and reconsider the Defendants’ arguments contained within its Motion
to Alter. See Mot. for Relief § 10, at 3.

9. Nelson’'s Response to the Defendants’ Motion for Relief.

Nelson filed a response to the Defendamflotion for Relief on June 5, 2012. See
Plaintiff Tony Nelson’s Response in OppositionDefendants’ Motion for Relief from Order
entered on 6/1/2012 [Doc. 180] at 1, filed June 5, 2012 (Doc. 182)(“Mot. for Relief Resp.”).
Nelson argues that the invited@ doctrine bars the Defendantsguested relief, See Mot. for

Relief Resp. at 2-3 (citing United States v. LaHue, 261 F.3d 993, 1011 (10th Cir. 2001)). Nelson
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avers that, because the Defemidarequest relief from judgent pursuant to Rule 60(b),
“Defendants are in no position to now challenge the Court’s denial of their motion premised on
Rule 60(b).” Mot. for RelielResp. at 3. Nelson otherwiseeperves his arguments from his
Motion to Alter Resp._See Motion for Relief Resp. 3*19.

10. Judge Black’s Second Order Denying the Defendants’ Motion to Alter.

On June 12, 2012, Judge Black issued arskavder denying Defelants’ Motion to
Alter. See Order at 1-2, filed June 12, 2dD@c. 183)(“Black’s Second Order”). Although
noting that the “Defendants rightassert that the motion [to alkenay be considered under Fed.
R. Civ. P. 59(e),” he concluded that, “for the reasons explained in” his prior order, there were no
mistakes or “clear errors” warranting an amehgiedgment. Black’s Second Order at 1-2.
Accordingly, he denied the Defendants’ Motilmn Relief and ordered a trial on damages. See
Black’'s Second Order at 2. tenying the Defendants’ Motionrfdrelief, Judge Black did not
specifically mention qualified immunitySee Black’s Second Order at 1-2.

On July 3, 2012, the parties filed apstiation setting dangges at $385,000, but the
Defendants reserved their right to appeal BR€)xpinion granting Nelson judgment as a matter
of law and his orders. See @tlation as to the Amount of Dages With Respect to the Claims
on which the Court Granted Plaintiff Judgmexst a Matter of Law at 1-2, filed July 3, 2012
(Doc. 194). On July 5, 2012, Judge Black enteredlRludgment vacating the damage trial, and
dismissing all other claims with @udice, except for attorney’s fees. See Final Judgment at 1,

filed July 5, 2012 (Doc. 196).

“The Court will not repeat those arguments here.
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11. The Defendants’ Judgment as a Matter of Law Motion.

After Judge Black entered Final Judgmeng, Befendants filed a motion for judgment as
a matter of law requesting the verdict to stamdl a determination that the Defendants have
qgualified immunity. _See Defendants’ Ruf)(b) Motion, and Memorandum in Support,
Requesting For the Judgment on the Jury Vetdicdtand; to Find Defendants have Qualified
Immunity; and to Enter Judgment asMatter of Law in Favor of Defendants at 1, filed July 26,
2012 (Doc. 201)(“Motion”). The Defendants argue that evidence supportse verdict. _See
Motion at 13. In making this argument, thef@wants incorporate by reference their arguments
from their Motion to Alter and Modtin for Relief._See Motion at 13-14.

Regarding qualified immunity, the Defendsuttegin by making the same arguments that
would be relevant to determinehether the evidenceaigports the verdict they argue that the
officers’ conduct was “objectivelyeasonable.” Motion at 14. €hDefendants assert that the
officers’ actions were reasonablin part, because they rgeattempting to apprehend “a
suspected felon who was non-compliant with riegority of their commands” and who resisted
arrest “by attempting to return to the residghknown to contain weapons. Motion at 15. They
further argue that Nelson attempted to bait the officers to come to him while he was holding a
knife, and this threat remained active after Nelson exited the house, because “it was unknown if
[Nelson] had any weapons on [Jipsrson.” Motion at 15.They also assert that “the potential
threat increased” when Nelson “attempted torreto the residence,” because “he was closing
distance to where it was known thewvere weapons.” Motion at 15They conclude that these
facts, taken together, demonstrtitat the officers’ actions wereasonable. See Motion at 15.

Turning to whether the officers used lethHalce, which would bear on whether the

officers’ conduct was reasonable, the Defendargseathat all of the eapons were less-than-
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lethal. See Motion at 15. The beanbag shotgnd wooden-baton ladhner were not lethal,
because officers deployed the weapons attgrahan ten feet, anthe dog was not lethal,
because he bit Nelson’s arm, and is not traineldite the neck, groin, or any other area that
would cause serious bodily injuoy death._See Motion at 15.

The Defendants also analogize to Medv. Cram, 252 F.3d 1124, 1124-27, 1132 (10th

Cir. 2001)(“Medina”), and argu¢hat, based on the facts aldgalisted, the officers acted

reasonably. _See Motion at 15-18. They codt¢hat, in_Medina, # defendant, Medina,

threatened a bail bondsmen wahgun. _See Motion at 16 (cijrMedina, 252 F.3d at 1124).

The Defendants detail that, in Medina, the poliesponded, Medina refused to leave the house
at first, instead deciding taert cocaine and drink rum, butéa emerged from the house with a
“left hand in a cup and his right hand wrappea itowel concealing a sti@gpgun.” Motion at 16

(citing Medina, 252 F.3d at 1126-27). They assext that Medinarefused to obey stop

commands, Medina “continued to walk toward ami the street,” offiers subsequently fired
beanbag rounds at Medina, when those meagailed to stop Medina, an officer released an
attack dog, Medina then droppdlde staple gun, “turned to ehleft, causing [an officer] to
conclude he and other officers wenea line of fire,” and the féicer fired three times with his
automatic weapon into Medina’s stomach. tidie at 16-17 (citingMedina, 252 F.3d at 1126-
27). They conclude that the Tenth Circuit detieed the officers’ actiona/ere reasonable under
the circumstances, and, accordingly, the Defersdaadtions are similarly reasonable. See
Motion at 17-18 (citing Mdina, 252 F.3d at 1132).

Turning to qualified immunity’s second prong, the Defendants contend that, even if they
used excessive force, the officers reasonably kedi¢iveir actions were legal. See Motion at 18

(citing Saucier v. Katz, 533 U.S. 194, 205 (200TD)hey argue that, based on Medina’s facts, the
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officers “certainly would hee had a reasonable belief that tleeinduct was lawful.” Motion at
18 (citing Medina, 252 F.3d at 1126-27). The Defersltimn assert that they are also entitled
to qualified immunity, because, for a law to beagly established, there must be a Tenth Circuit
decision on point or the clear wit of authority must favor thelaintiffs, and, hee, there is no
Tenth Circuit decision or clear weight of aoitity favoring Nelson._Seklotion at 18-19 (citing

Medina v. City and Cty. of Denver, 960 F.2d 1493, 1498 (10th Cir. 1992)).

Finally, regarding state tort liability, tHeefendants argue thatelpolice never waived
their immunity under the New Mexico Tort Claimst. See Motion at 19-20. They argue that
liability attaches to police officers only if thdfieers commit an intentional tort, thereby waiving
their immunity. _See Motion at 20. The concludat, because the evidence demonstrates that
“the officers’ actions were lawful and .done in good faith,” Nelson has no viable battery

claim. Motion at 20 (citig Mead v. O’Connor, 1959-NMSC-07741344 P.2d at 479-80). The

Defendants conclude, accordingtiley are also entitled to judgment as a matter of law on the
battery claim._See Motion at 20.

12. Nelson’'s Response to the Defendant§udgment as a Matter of Law Motion
on Qualified Immunity.

Nelson responds to the Defendants’ Motion byuarg that, as an initial matter, for all
the same reasons Judge Black granted hi@RJ) the Court shoulddeny the Defendants’
Motion.*?> See Plaintiffs Response to Defendarfiile 50(b) Motion [Doc. 201] at 2, filed

August 12, 2012 (Doc. 202); Plaintiff's AmendedsRBense to Defendants’ Rule 50(b) Motion

12 Nelson incorporates all of the argumefingsn his RIMOL Mot., his RIMOL Reply, his
Motion to Alter Resp., and Black’s Opinion.
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[Doc. 201] at 2, Filed August 13, 2012 (Doc. 203)(“ResponSeNelson also contends that the
Defendants misconstrue the qualified immunity requirements. See Response at 2. In support of
that argument, he contends that, although gépexalenth Circuit case must be “on point” for
gualified immunity to fail, the Tenth Circuit, irsgence, created an exception for excessive force.
Response at 2 (citing Casey, 509 F.3d at 1284-85%hart, he contendsah“the Tenth Circuit

will not find qualified immunity when presented witmaw fact pattern and ‘officials can still be

on notice that their conduetolates established laaven in novel circumstances.” Response at

2 (emphasis in original)(quoting Casey, 509 F.3d at 1284).

Turning to whether there was a clear constinal violation, Nelsn largely repeats his
arguments from his RJIMOL and his Motion to AlResp. _See Response at 9-15. He concedes
that the underlying crime, aggravated assault,aveerious crime, but avers that, as Judge Black
noted, the crime was “temporally separated’nfrthe police encounter. Response at 9-10.
Nelson also contends that pesed no immediate threat tcetbfficers, because, among other
things, he had no weapon, themas an enclosed perimeter, Nelson never attempted to
“rush[] . . . or quickly close the distance between [himself] and the officers,” and he was a “slow
moving 62 year old” man. Rponse at 11-13. Finally, iden argues that his delayed
compliance could not be active resistance testy Nelson’s turn toward the house would not
give rise to a reasonable belieatthe was returning to the house, and, even if the turn indicates

Nelson’s intention to return to house, it did not justify a “split-split sdatecision to deploy the

13Nelson filed an amended response to théeB@ants’ Motion, but noted that the only
difference between the two documents was a corrected “compare” signal to a “contra” signal in
front of Medina, “to more clearly signal that tfacts are distinguishable.” Response at 1 n.1.
The Court has found no other differences betwie two documents. €hCourt’s citation to
Response will be to the Plaintiffs AmertidcResponse to Defendants’ Rule 50(b) Motion
[Doc. 201].
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beanbag shotguns,” sending the dog, or firing theefawithout first reassessing if such force
was appropriate. Response at 13415.

13. The Defendants’ Reply.

The Defendants’ replied to Nelsor®esponse on August 27, 2012. See Defendants’
Reply to Plaintiffs Response to Defendarf&ile 50(b) Motion, and/lemorandum in Support,
Requesting for the Judgment on the Jury VertticBtand; to find Defendants Have Qualified
Immunity; and to Enter Judgmeas a Matter of Law in Favor of Defendants at 1, filed August
27, 2012 (Doc. 204)(“Reply”). They contend, firhiat Nelson misconstrues the facts in his
Response and urge the Court to rely upon there@ird. _See Reply at 1. Second, they further
aver that Nelson’s emphatic assertion that Hd he weapons is misplaced given that officers
had not cleared his waistban&ee Reply at 2. Third, the Defdants contend that the Court
should afford the crime’s seriousness moregivegiven Nelson’s noncompliance, the “tense,
uncertain, and rapidly evolvingsituation, and Nelson’s “turn towards the residence” where
weapons existed. Reply at 3-4. Fourth, théeDa@ants argue that there “is no Tenth Circuit
Case” demonstrating that the Defendants wéalan notice that their conduct was unlawful, so
urge the Court to conclude that the officers atéled to qualified immunit. Reply at 7. Fifth,
and finally, they maintain that Nelson’s battefgim fails for the same reason that his excessive
force claim fails._See Reply at 7.

14.  The Hearing.

On March 1, 2013, the Court was reassignesl ¢ase from Judge Black. See Clerk’s

Notice of Reassignment, filed March 1, 2013 (D2@6). The Court held a hearing on June 14,

YNelson also argues that the battery claimvives, because immunity does not apply
when state agents violate constitutional rightsl he contends that tii@efendants violated his
Fourth Amendment Rights.
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2013. See Draft Transcript of Motidtearing (taken June 14, 2013)(“Tr*®). The Defendants
opened by detailing the case’s proceduratdny, emphasizing that no facts had changed
between the jury verdict and Black’s opinion, but that he had still overttinegdry’s verdict.
See Tr. at 3:14-6:23 (Court, Griffi. The Defendants further arguthat they timely filed their
rule 50(b) motion for qualified immunity, becautiee “time triggered for me to file” once

“ludgment was entered stipulating as to damdgebr. at 5:22-6:3 (@ffin)(citing Ortiz v.

Jordan, 562 U.S. 180 (2011)). Turning to the cafeets, they emphasizétat Nelson asserted
during trial that “he didn’t remmaber the encounter,” so thease turned on the officers’
testimony. Tr. at 7:1-6 (Griffin) The Defendants further argudtht Judge Black must have
used the wrong “deadly force” standard in bnion granting Nelson’s rule 50(b) motion,
because “he said that there was no imminent threat that Mr. Nelson posed.” Tr. 8:5-12 (Griffin).
From that presumption, the Defendants contendadtliere is no evidende conclude that the
officers used deadly force, and, even if thereswihe jury heard the deadly force instruction and
still found for the Defendants, so the deadly fatandard must be disragled. _See Tr. at 8:13-
17 (Griffin).

Turning to qualified immunity, the Defendants maintained their position that there is no
caselaw in the Tenth Circuit thatould have put the Defendants patice that they were using
excessive force._See Tr. at 8:18-23 (GriffinRegarding the state-law battery claim, they

contended that, under Meade v. O'Connt®59-NMSC-077, 9 4, 344 P.2d 478, 479-80, “it's

basically within the officers’ discretion a® how much force to use and under what
circumstance,” and, so long as they act in “good faith, the courts will afford them most

protection.” Tr. at 9:10-21 (G&fin). The Defendantargue that, “given the circumstances,” the

*The Court’s citations to the hearing transcript refer to the court reporter’s original,
unedited version. Any final transcript may contslightly different pag@nd/or line numbers.
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Officers did not use deadly force and actadgood faith. Tr. at 9:17-21 (Griffin). The
Defendants further argue that, even if the Casirinclined to believe the facts were not in
Defendant’s favor, it was a jury question, and tleei€should defer to the jury’s determination.
See Tr. at 10:12-18 (Griffin). Continuing in thigin, the Defendants argued that Judge Black
stated that, regarding qualifiechimunity, there is a factual issue fine jury to decide, so that
decision should not be taken out of the jury’s harfsise Tr. at 11:8-9; it 11:17-18 (Griffin).

The Court subsequently asked Nelson Wwletthere is “any procedural timeliness
jurisdictional issues” regarding the Defendantsie 50(b) motion. Tr. at 12:17-18 (Court).
Nelson responded that, yes, thera igirisdictional threshold issubecause “[o]n its face, Rule
50(b) is available basically tine party who loses at trial.” Tr. at 12:24-25 (Hawk). Nelson
argued that a motion can orbdg heard under rule 50(b)

if the Court does not grant[] a motiorr fodgment as a matter of law made under

rule 50[(a),] the Court is considered bave submitted the action to the jury

subject to the Court’s later decidingetkegal requests raised by the [rule 50(b)]

motion and then no later than 28 days
after the entry of judgment. Tr. at 13:1-5aflk). The Court responded by asking how that rule
applied in this case and whether there was amgthi the rules that prohibited it from hearing
the qualified immunity argument._See Tr. at 16:4Court). Nelson conceded that “it is my
understanding . . . that qualified immunity canrdised at any time durinifpe trial process even
post trial.” Tr. at 16:7-12 (Hawk). Nelsongaed, however, that, nevertheless, the qualified
immunity issue has already bebtigated, and Judge Black hagsesddy denied it._See Tr. at
16:13-19 (Hawk). From that analysis, Nelsomtemded that the Defendants’ Motion should be
construed as nothing more than “a motion to reconsider.” Tr. at 16:21-22 (Hawk). Nelson then

argued that, as a motion to reconsider, rule 5§gegrns, and Judge Black had already decided a

59(e) motion, so the Coushould deny this Motion too. Sé&e. at 17:8-10 (Hawk). Nelson then

- 36 -



concluded that the “only issue before the Courtyadahe issue of qualéd immunity.” Tr. at
17:12-13 (Hawk).

The Court noted that “normally what you would do with a motion to dismiss or summary
judgment on qualified immunity is to ask tl@ourt whether there is a triable issue on the
constitutional [violation],” but given the proderal posture that a juririal had happened and
Judge Black had ruled on Nelsonide 50(b) motion, it asked it “den[ied] the motion and
sa[id] there were triable issues, where doesldaate [the parties].” Tr. at 17:17-18:6 (Court).
The Court expanded that it believed the Defend&i@d) motion was a request for the Court “to
go back to th[e] point [before it was submitted to the jury] and rule as to whether this was a
triable issue or not.” Tr. dt9:19-22 (Court). To #tt context and query, Nelson argued that the
Defendants should have raised their motionithim 28 days of th Court[]] granting the
Plaintiff’'s 50[(b)] motion,” because the “judgnteon the merits in this case occurred on April
12th of 2012.” Tr. at 19:12-20:3 (Hawk). Hegued, accordingly, that the Motion is untimely.
Tr. at 19:19-22 (Court). Nelsarbnceded, however, that thgril 12, 2012, orde “was not a
final judgment,” but that the Motion was still “untimely.” Tr. at 20:6-10 (Hawk). Nelson
averred his position again th#ie Defendants’ Motion is “rdg a motion to reconsider a
previous decision,” it should be viewed through l#res of rule 59(e), the issue has already been
litigated, and Tenth Circuit courgrohibit using “motions for remsideration” as vehicles for

“old issues already decided.” Tr. at 202B-14 (Hawk)(citing_Wilson v. Brennan, 2009 U.S.

Dist. LEXIS 105429 (D.N.M. 2009)(Lynch, J.)). Hencluded, moreover, that the Motion was
also untimely under rule 59(e), because there is a 28-day time limit on those motions as well.

See Tr. at 21:23-25 (Hawk).
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The Defendants responded that, under Ortitovdan, 562 U.S. at 180, and Quezeda v.

Cty. of Bernalillo, 944 F.2d 710 (19Cir. 1991), they were requddo raise qualified immunity

under rule 50(b) to appeal thesue and “[t]hat’s the primary reaswhy [the Defendants] filed
this [rJule 50(b) motion.” Tr. at 22:17-23:18 (@in). Regarding the date of judgment, the
Defendants averred that Judgead&d did not enter judgment immediately after his April 12,
2012 opinion, and “we didn’'t have a judgment until July 5th 0f2012, where the judgment
specifically states he entered final judgment wofaof plaintiff and against defendants.” Tr. at
23:22-24:9 (Griffin). They argueccordingly, that the Court has jurisdiction to hear the rule
50(b) motion._See Tr. at 24:10-11 (Griffin).

Turning to the Court’s query concerning whetppens if the Cotiagrees with Judge
Black that there is a factual issue that hadddo the jury, the Defendants argued that “[t]h[e]n
you go back in time and you say, okay, Judge Blakalready found factuessues, a jury has
already determined those factual issues, and, tirerethe jury verdict ands.” Tr. at 25:2-20
(Griffin). The Defendants notediowever, that they were unaltie find any case with this
particular procedural posture@ accordingly, none that conclutéhat the jury verdict must
stand with this particular prodaral posture._See Tr. at 27:1%-(Griffin). Responding to the
Court’s question that did not “see the authority under [rule] 8] to go back and reinstate the
verdict,” Tr. at 31:2-4 (Coti, the Defendants answered:

| don’t think that there’s a te or case that reallylte us [] what we’re s[upposed]

to do. But | think logically . . . [if therés a factual] discrep[ancy] . . . and [the

Court] submit[ted] the matter to the [] jury, then the jury [as] the fact-finder has

already made that determination,
Tr. at 32:13-22 (Griffin). The Defendants also argued that their motion should not be converted

into a rule 59 motion, because “this is [] purelyJalf 50(b) motion that | am raising to preserve

the issue for appeal.” Tr. at 28:19-23 (Griffin).
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Regarding the merits, the Defendants argtleat “the issue” they had with “Judge
Black’s Opinion . . .is [that] he used the digatbrce standard analgs” Tr. at 33:21-23
(Griffin). The Defendants then contended thagrevf there were deadly force, “the clearly
established prong ... would nbave put these officers on famotice that the less lethal
munitions” would amount to deadly force. . &t 34:19-22 (Griffin). The Defendants concluded
that there were no further factuasu®s they wished to raise, ahdt “I think we’re just dealing
with . . . legal issues and probably theqadural posture.” Tr. at 35:2-3 (Griffin).

Nelson responded that, althoughidea Black noted that the déyadorce factors might be
“instructional,” he did not use ¢hdeadly force legal standardhrs analysis, because he relied
on the_Graham factors. Tr. 35:14-36:1 (Hawk). Nelson alsmphasized that the appropriate
standard for the threat analysis under Grahsmmot “potential threat as the Defendants’
argued, but “immediate threat” and “imminenteét.” Tr. at 36:28 (Hawk). Regarding
qualified immunity, Nelson insistetthat the clearly establishedgmg is less strict in excessive
force cases and there need not be a factuadiytichl published Tenth Cuit case. _See Tr. at
36:23-37:6 (Hawk). He argued thanstead, a “sliding scale” analysis is appropriate -- “the
more egregious the behavior, the l[ess] specificity in the law is required to find qualified
immunity.” Tr. at 37:7-10 (Hak). Nelson concluded by notingathrule 59(b) permits a judge
to reconsider the facts and overturn a jury véydlmecause no reasonably jury could find” as it
did. Tr. at 42:8-19 (Hawk).

LAW REGARDING RULE 50

Rule 50 presents two ways a party may seeujgdgment in its favor after a trial has
begun. In effect, rule 50(a) all's a movant to bring a motidar summary judgment on the trial

record. Such motions raise a legal issue efdtifficiency of the nomoving party’s evidence
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on an issue. Rule 50(b) allows a movant toc&tthe sufficiency of the evidence after the trial
has ended.

1. Rule50(a).

Judgment as a matter of law is proper where “a party has been fully heard on an issue
during a jury trial and the court finds that asenable jury would not kia a legally sufficient
evidentiary basis to find for the party on that issueed. R. Civ. P. 50(a)(1). This standard for a

directed verdict mirrors the standard fomsuary judgment._See Anderson v. Liberty Lobby,

477 U.S. 242, 249-50 (1986); Wiles v. Michelin Aim., Inc., 173 F.3dl297, 1303 (10th Cir.

1999); Morales v. E.D. Etnyre & & 382 F.Supp.2d 1278, 1280-81 (D.N.M.
2005)(Browning, J.)(“This [rule 50(a)] standardidentical to that theourt must employ when
ruling on motions for summary judgment under rG&”). A court maygrant judgment as a
matter of law, however, even though it has ddrsummary judgment, because the parties have

been able to address all relevant, avail&vielence. _See Lee v. Glessing, 51 F. App’x. 31, 32

(2d Cir. 2002).
In determining whether to grant judgment as a matter of law, a court may not weigh the
evidence or make its own credibility determipnatiand must draw all reasonable inferences in

favor of the nonmoving partySee Wagner v. Live Nation Mat&ports, Inc., 586 F.3d 1237,

1244 (10th Cir. 2009). Such a judgment is warranted if the evidence permits only one rational

conclusion._See Crumpacker v. Kan. Dep'tHofman Res., 474 F.3d 747, 751 (10th Cir. 2007).

In other words, “[tlhequestion is not whether there literally no evidence supporting the
[nonmoving] party . . . but whieer there is evidence upon whicle flary could poperly find [for

that party].” Century 21 &l Estate Corp. v. Meraj Intthv. Corp., 315 F.3d 1271, 1278 (10th

Cir. 2003)(some alterations in original). See Morales v. E.D. Etnyre & Co., 382 F. Supp. 2d at
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1280-81 (“If . . . the evidence poinitait one way and is susceptilbteno reasonable inferences
that support the opposing party’s position, the tselould grant judgment asmatter of law.”).
Moreover, rule 50(a) “expressly requires atimo for a directed verdict to ‘state the

specific grounds therefor.”_First Sec. BaokBeaver v. Taylor, 964 F.2d 1053, 1056 (10th Cir.

1992). On the other hand, “[tleclal precision is not necessairy stating grounds for the

motion so long as the trial cdus aware of the movant’s pten.” United States v. Fenix &

Scisson, Inc., 360 F.2d 260, 266 (10th Cir. 196&e Birst Sec. Bank of Beaver v. Taylor, 964

F.2d at 1056. “When a movanil§ato state the specific grounéts its [rule 50(a)] motion, our
case law requires the moving party to demorsstthe trial court was aware of the moving

party’s position.” _First Sec. Bank of BeawerTaylor, 964 F.2d at B® (Concluding that an

objection to the sufficiency of the evidencaldd to inform the tria judge of the party’s

objection to the uncertainty or eméeability of an oral agreement).

2. Rule50(b).
“Rule 50(b) . . . sets forth ¢hprocedural requirements fienewing a sufficiency of the

evidence challenge after the jurgrdict and entry of judgment.’Unitherm Food Sys., Inc. v.

Swift-Eckrich, Inc., 546 U.S. 39400 (2006). The rule states:

Renewing the Motion After Trial; Alternative Motion for a New Trial. If the
court does not grant a motion for judgmeasta matter of law made under Rule
50(a), the court is considered to hawbmitted the action to the jury subject to
the court’s later deciding the legal quess raised by the motion. No later than
28 days after the entry of judgment the movant may file a renewed motion for
judgment as a matter of law and may inclaahealternative ojoint request for a
new trial under Rule 59. In ruliman the renewed motion, the court may:

(2) allow judgment on the verdidgf,the jury returned a verdict;
(2) order a new trial; or

(3) direct the entry of judgent as a matter of law.
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Fed. R. Civ. P. 50(b). Much like a rule 50aption, “[a] renewed motion for judgment as a
matter of law under Rule 50(b) . . . must stageglounds on which it was made.” 9B C. Wright

& A. Miller, Fed. Prac. & ProcCiv. § 2537, at 604-05 (3d ed. 2008).

The standard for ruling on a rule 50(b) motiorsiiilar to that foruling on a rule 50(a)
motion -- whether there was sufficient evidenpen which a reasonable jucpuld have arrived

at the jury verdict returnedSee Wagner v. Live Nation Mot@&ports, Inc., 586 F.3d at 1244

(10th Cir. 2009)(“A party is entid to JIMOL only if the court concludes that ‘all of the evidence

in the record . . . [reveals] no legally suffidie@videntiary basis for a claim under the controlling

law.”)(quoting Hysten v. Burlington NSanta Fe Ry. Co., 530 F.3d 1260, 1269 (10th Cir.
2008)). “In ruling on such a motion, the courbsld disregard any jury determination for which
there is no legally sufficient evidentiary basisleliing a reasonable jury to make it.” Fed. R.

Civ. P. 50(b) advisory committee’note. _See Hysten v. Bunjton N. Santa Fe Ry. Co., 530

F.3d at 1269 (“A party is entitletd judgment as a matter of ldanly if the evidence points but
one way and is susceptible to no reasonabledantes which may support the opposing party’s
position.”)(citations omitted). A districtourt, however, much l&in ruling on a motion for
summary judgment, must draw all reasonabler@érfees in favor of the non-moving party. See

Wagner v. Live Nation Motor Sports, Inc., 586 F.3d.244 (“[W]e . . . will reverse the district

court’s denial of the motion for IMOL ‘if the Elence points but one wand is susceptible to

no reasonable inferences supporting the partpsipg the motion.””)(quoting Hardeman v. City

of Albuquerque, 377 F.3d 1106, 1112 (10th Cir. 200d)sten v. Burlington N. Santa Fe Ry.

Co., 530 F.3d at 1269. It is not the coumpsovince to “weigh evidence, judge witness

credibility, or challenge the factual conclusiamisthe jury.” Hysten v. Burlington Northern

Santa Fe Ry. Co., 530 F.3d at 1269.
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A prerequisite to a rule 50(b) motion, and one implicit in its nature as a renewed motion
for judgment as a matter of laig, that the moving party mustyemade a rule 50(a) motion for
judgment as a matter of law during trial and thatphrty raise in the rulg0(a) motion all issues

it seeks to raise in the subsequent rule 50(b) motion. See M.D. Mark, Inc. v. Kerr-McGee Corp.,

565 F.3d 753, 762 (10th Cir. 2009)(“Kerr-McGee did neeasthese arguments in its Rule 50(a)
motion at the close of Mark’s case-in-chief, anthiss precluded from relying on them as a basis

for Rule 50(b) relief.”); Mashall v. Columbia Lea RegionBlosp., 474 F.3d 733, 738 (10th Cir.

2007)(noting that raising a particular defenseairfpre-verdict Rule50(a) motion . . . is a

prerequisite to a post-verdiototion under Rule 50(b).”); Unitetht’l Holdings, Inc. v. Wharf

(Holdings) Ltd., 210 F.3d 1207, 1229 (10th Cir. 2000)({¢&&ly moving for directed verdict is

not sufficient to preserve anya all issues that could havedn, but were not raised in the

directed verdict motion.”); First Sec. Bank Béaver v. Taylor, 964 F.2d at 1057 (“[A] party is

precluded from relying upon groundsa [rule 50(b)] motion fojudgment notwithstanding the
verdict that were not previously raised in support of the [rule)p®(ation for a directed

verdict.”)(citing Karns v. Emerson ElecoG 817 F.2d 1452, 1455 n.2 (10th Cir. 1987)); 9B C.

Wright & A. Miller, supra, 82537, at 603-04(“[T]he district couonly can grant the Rule 50(b)
motion on the grounds advanced in the preverdmtion, because the former is conceived of as
only a renewal of the latter.”"§B C. Wright & A. Miller, supra, § 2537, at 603-04 (“[T]he case
law makes it quite clear that the movant caramgert a ground that was not included in the
earlier motion.”). The advisory committee noteghe 1991 amendment sidhat “[a] post-trial
motion for judgment can be granted only on grouadiganced in the pre-verdict motion.” Fed.

R. Civ. P. 50 advisory committee’s note (citikgtner Buick, Inc. v. Am. Motors Corp., 868
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F.2d 614 (3d Cir. 1989

“Rule 50(b) allows a motion for a new trial umdeule 59 to be joined in the alternative
with a renewed motion for judgmeas a matter of law; subdivisis (c) and (d) make elaborate
provision for when the two motioree made in the alternative9B C. Wright & A. Miller, §
2521, at 222. The rule states: ‘fiEf movant may file a renewed motion for judgment as a matter
of law and may include an altextive or joint request for a new trial under Rule 59.” Fed. R.
Civ. P. 50(b). Even if no rule 50(a) motion waade and therefore thewrt cannot grant a rule
50(b) motion for judgment as a matter of law, the court is still permitted to entertain a rule 59
motion for new trial on the basis that the verdi@as based on a quantum of evidence that is
insufficient as a matter of lanSee Fed. R. Civ. P. 59. As Reefors Charles Alan Wright and
Arthur Miller state:

[l]f the verdict winner’'s evidence was gufficient as a matter of law but no

motion for judgment as a matter of lavas made under Rule 50(a), even though

the district court cannot grant judgmeast a matter of law under Rule 50(b) for

the party against whom the verdict is rendered, it can set aside the verdict and

order a new trial.

9B C. Wright & A. Miller, supra, § 2537, at 604.

1% The Advisory Committee reiterated thisemise in its notesegarding the 2006
amendments to rule 50(b). The Committee stated:

Because the Rule 50(b) motion is only a renewal of the preverdict motion, it can
be granted only on grounds advancedthe preverdict motion. The earlier
motion informs the opposing party of the challenge to the sufficiency of the
evidence and affords a cteapportunity to provide adtional evidence that may

be available. The earlier motion alsterts the court tdhe opportunity to
simplify the trial by resolving some issues, or even all issues, without submission
to the jury.

Fed. R. Civ. P. 50 advisory committee’s note.
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LAW REGARDING MOTION TO ALTER OR AMEND UNDER RULE 59(E)

Motions to reconsider in cividases fall into three categories:

() a motion to reconsider filed within twenty-eidhtdays of the entry of
judgment is treated as a tiam to alter or amend ¢éhjudgment underule 59(e);
(i) a motion to reconsider filed morea [twenty-eight] daysfter judgment is
considered a motion for relief from juehgnt under rule 60(b); and (iii) a motion
to reconsider any order that is not fitekh general motion directed at the Court’s
inherent power to reopen any interlitory matter in its discretion.

Pedroza v. Lomas Auto Mall, Inc., 258¥D. 453, 462 (D.N.M. 2009)(Browning, J.). Seece

v. Philpot, 420 F.3d 1158, 1167 & n.9 (10th Cir. 20@0mputerized Thermal Imaging, Inc. v.

Bloomberg. L.P., 312 F.3d 1292296 n.3 (10th Cir. 2002).

Whether a motion for reconsideration shouldcbrsidered a motion under rule 59 or rule
60 is not only a question of timg, but also “depends on the reaserpressed by the movant.”

Commonwealth Prop. Advocates, LLC v. Mortg. Elec. Registration Sys., Inc., 680 F.3d 1194,

1200 (10th Cir. 2011). Where the motion “inwe$ ‘reconsideration of matters properly
encompassed in a decision on the merits,” a coursiders the motion under rule 59(e). Phelps
v. Hamilton, 122 F.3d 1309, 1323-24 (10th Cir. 1997)(citation omitted). In other words, if the
reconsideration motion seeks to alter the disttourt’s substantive ruling, then it should be

considered a rule 59 motion and be subject @ 530’s constraints. € Phelps v. Hamilton, 122

YFormer rule 59 provided for a ten-day perioteaentry of judgment to file motions to
reconsider. In 2009, the rule was amended, ekigritle filing period tdwenty-eight days:

Experience has proved that in many esast is not possible to prepare a
satisfactory post-judgment motion in 10ydaeven under the former rule that
excluded intermediate Saturdays, Swsdaand legal holidays. These time
periods are particularly sensitive becadgpellate Rule 4 integrates the time to
appeal with a timely motioander these rulesRather than introduce the prospect
of uncertainty in appeal time by amendiRgle 6(b) to permit additional time, the
former 10-day periods arexpanded to 28 days.

Federal Rules of Civil Procedure, I[Ru 59, Legal Information Institute,
https://www.law.cornell.@u/rules/frcp/rule_59.
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F.3d at 1324. In contrast, under rule 60,

[0o]Jn motion and just terms, the coumay relieve a p#& or its legal
representatives from a final judgmemwtder, or proceeding for the following

reasons:

(1)
(2)

3)

(4)
(5)

(6)

mistake, inadvertence, surprise, or excusable neglect;

newly discovered evidence that, with reasonable diligence,
could not have been discovered in time to move for a new
trial under Rule 59(b);

fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

the judgment is void,;

the judgment has been satidfieeleased or discharged; it is
based on an earlier judgment that has been reversed or
vacated; or applying it prospaatly is no longer equitable;

or

any other reasonahjustifies relief.

Fed. R. Civ. P. 60(b). Neither a r&8 nor a rule 60 motion for reconsideration

are appropriate vehicles to reargue an issue previously addressed by the court
when the motion merely advances new arguments, or supporting facts which were
available at the time of the original ttan. . . . Grounds warranting a motion to
reconsider include (1) an intervenirtpange in the controlling law, (2) new
evidence previously unavailable, and (3) tleed to correct clearror or prevent
manifest injustice.

Servants of Paraclete v. Does, 204 F.3d 1a0B,2 (10th Cir. 2000). “[A] motion for

reconsideration is appropriate where the court has misapprehended the facts, a party’s position,

or the controlling law.” _Servants of Paraelet Does, 204 F.3d at 1012. A motion for alter or

amend under rule 59(e), however, is an “inappropnehicle[] to reargue an issue previously

addressed by the court when the motion meaelyances new arguments supporting facts

which were available at the time of the originadtion.” Servants of Paraclete v. Does, 204 F.3d

at 1012. A district court has considerable @iion in ruling on a motion to reconsider. See

Phelps v. Hamilton, 122 F.3d at 1324.
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The Tenth Circuit reviews district court’s ruling on a nmn to alter or amend “under

an abuse of discretion standdr Phelps v. Hamilton, 122 F.3d 3824. Under thastandard “a

trial court’s decision will not be disturbed unless the appellate court has a definite and firm
conviction that the lower court made a cleamror of judgment or exceeded the bounds of
permissible choice in the circumstances.” R2d at 1324. “The ppose [of a Rule 59(e)]
motion is to correct manifest ersoof law or to present newljiscovered evidence.” Monge v.

RG Petro-Machinery (Group) Co. Ltd., 701 F5@B, 611 (10th Cir. 2012). “Where the motion

requests a substantive change in the distmirt's judgment or otherwise questions its
substantive correctness, the motion is a Rule 58omoregardless of its label.” _Yost v. Stout,
607 F.3d 1239, 1243 (10th Cir. 2010).

LAW REGARDING EXCESSIVE FORCE

An excessive force claim “must . . . be judged by reference to the specific constitutional
standard which governs thagjht, rather than to some generatiz‘’excessive force’ standard.”
Graham, 490 U.S. at 394. The Supreme Courtdrag held that all claimsf excessive force in
the context of an arrest or detention sdoble analyzed under the Fourth Amendment's
reasonableness standard. See Graham, 490aU35 (“[A]ll claims that law enforcement
officers have used excessive force -- deadly or-nin the course of aarrest, investigatory
stop, or other ‘seizure’ of a fradtizen should be analyzed umdbe Fourth Amendment and its
‘reasonableness’ standard . . ..”). The Supr&uourt recognizes that “police officers are often
forced to make split-second judgments -- in winstances that are tense, uncertain, and rapidly
evolving -- about the amount ofrfie that is necessary in a peutar situation.” _Graham, 490
U.S. at 397. Consequently, “the reasonablenetiseobfficer's belief aso the appropriate level

of force should be judged from that on-scenesjpective.” _Saucier v. Katz, 533 U.S. at 205.
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1. Relevant Factors in Determining Whether Officers’ Actions Were
Objectively Reasonable.

Graham provides three factors that a touust consider in determining whether an
officer's actions were objectivelseasonable: “the severity tiie crime at issue, whether the
suspect poses an immediate threat to the safethe officers or othvs, and whether he is
actively resisting arresir attempting to evade arrest by fitg Graham, 490 U.S. at 396. See

Weigel v. Broad, 544 F.3d 1143, 1152-(10th Cir. 2008).

A court assesses “objective reasonaldenbased on whether the totality of the
circumstances justified the use of force, gnuust] pay careful attention to the facts and

circumstances of the particular case.” Estditiearsen ex. rel Sturdan v. Murr, 511 F.3d 1255,

1260 (10th Cir. 2008)(internal quotation marks omittetljhe excessive force inquiry evaluates
the force used in a given arrest or detentioaires the force reasonabhecessary to effect a

lawful arrest or detention under the circumstof the case.” Cortez v. McCauley, 478 F.3d

1108, 1126 (10th Cir. 2007). “If theghtiff can prove that the offers used greater force than
would have been reasonably necessary to etie@wful arrest, he is entitled to damages

resulting from that excessive force.” 1@x v. McCauley, 478 F.3d at 1127. Additionally,

“[tlhe ‘reasonableness’ of a pemilar use of force must beigged from the perspective of a
reasonable officer on the scene, rather than thigh20/20 vision of imdsight.” Graham, 490
U.S. at 396.

Caselaw need not establish that the exadt@grocedure at issus unreasonable for a

district court to conclude that it violates theurth Amendment. In Weigel v. Broad, two police

officers accidentally caused the death of a suspect by using excessive force in arresting and
handcuffing him. _See 544 F.3d at 1148. Thspsat was non-cooperative, disobeying the

officers’ commands and attempting to fle&ee 544 F.3d at 1148. To gain control of the
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suspect, one officer tackled him and wreasbthem to the ground._ See 544 F.3d at 1148. The
suspect vigorously resisted, repeatedly attergpto take the officers’ weapons and evade
handcuffing. _See 544 F.3d at 1148. The officettipisuspect in a chekold, handcuffed him,
laid across his legs, and applied weight toumpper torso._See 544 F.atl1148. After several
minutes, the suspect went into full cacliarrest and diedSee 544 F.3d at 1149.

The Tenth Circuit held that the distriatuat should not have granted summary judgment
for the officers on qualified immunity grounds. rdasoned that whether the officers’ actions
were reasonable was a jury question, because there was evidence that a reasonable officer would
have known that: (i) the pressuoceeated a risk of asphyxiatiomnd (i) the pressure was
unnecessary to restrain the sedp See 544 F.3d at 1152-5B8ccordingly, a reasonable jury
could have concluded that anjedtively reasonable officer wadilnot have continued to apply
force. See 544 F.3d at 1149-50. “If true, this constitutes an unreasonable use of force under the

Fourth Amendment.” 544 F.3d at 1153 (citingti@uez v. City of San Antonio, 139 F.3d 441,

449 (5th Cir. 1998)(concluding that a “materialpdige of fact exists as to whether Gutierrez
posed a threat of death or serious bodijyrinto the officers or to others”)).

Similarly, the Tenth Circuit has made cleat, although officers may use force to
apprehend a suspect, the level of force they usg baunecessary to accomplish their objectives.

See Buck v. City of Albuquerque, 549 F.3@69, 1289-90 (10th Cir. 2008). Accordingly,

officers may use more force to apprehend eeifig felon than they may use to arrest a

submissive misdemeanant. See Casey, 509 F.Ba82t In_Buck v. Cityof Albuquerque, the

Tenth Circuit concluded that, wh a suspect was charged with only a misdemeanor and was not
fleeing, a reasonable jury could fitltat the officer’'s acts of gbbing the suspect, dragging him,

pushing him face down onto the pavement, and kndeingn the back were unreasonable. See
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549 F.3d at 1289. Even when a suspect attempteetothe Tenth Circuibeld that his flight
did not justify the officer’s kicks in the baend push forward into the pavement. See 549 F.3d
at 1190.

2. Least -- or Less -- Forceful Altenatives in Excessive-Force Cases.

“To avoid a ‘Monday morning quarterback’ approach, the Fourth Amendment does not
require the use of the least, @ren a less, forceful or intrughalternative to effect custody, so

long as the use of force is reasonable under Graham.” James v. Chavez, 830 F. Supp. 2d 1208,

1236 (D.N.M. 2011)(Browning, J.). The Fourth Andment requires only that the defendant
officers choose a “reasonable” method to end the tkmaathe plaintiff pose® the officers in a
force situation, regardlesd the availability of less intrusive alternative&raham, 490 U.S. at
397.

In Mich. Dep'’t of State Police v. Sitd96 U.S. 444, 450-51 (1990), the Supreme Court

examined a case addressing the constitutionalitygifway sobriety checkpoints and stated that

Brown v. Texas, 443 U.S. 47 (1979),

was not meant to transfer from politicaligcountable officials to the courts the
decision as to which among reasonabterahtive law enforcement techniques
should be employed to deal with a serious public danger. Experts in police
science might disagree over which o¥es&al methods of apprehending drunken
drivers is preferable as an ideal. But purposes of Fourth Amendment analysis,
the choice among such reasbigaalternatives remains with government officials
who have a unique understanding ofidaa responsibilityfor, limited public
resources, including a finiteumber of police officers.

Mich. Dep'’t of State Police v. Sitz, 496 U.S.4%3-54. See lllinois v. Lafayette, 462 U.S. 640,

647 (1983)(“[T]he reasonableness of any particgtarernment activity doasot necessarily turn
on the existence of alternative ‘less intrusiw@ans.”). To avoid unrealistic second guessing,
the Fourth Amendment does not require thatadiicer use the least-intrusive alternative

available to protect himsetir others so long as the method chosen is reasonable.
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In United States v. Sokolow, 490 U.S.1989), the Supreme Court examined the stop

under_Terry v. Ohio, 392 U.S. 1 (1968), of a suspedtad courier in an airport. 490 U.S. at 3.
The Supreme Court rejected Sokolow’s contenti@t the arresting officers were “obligated to
use the least intrusive means available tepeli their suspicions that he was smuggling
narcotics.” 490 U.S. at 11. Instead, the $am Court held: “The reasonableness of the
officer’s decision to stop a suspeloes not turn on the availabilibf less intrusive investigatory
techniques. Such a rule woulthduly hamper the police’s abilityp make swift, on-the-spot

decisions . . . and require courts to indulgeunrealistic second guesg.” United States v.

Sokolow, 490 U.S. at 11 (internal quotations artdtions omitted). Similarly, in United States
v. Sharpe, 470 U.S. 675, 686-87 (1985), the Supreme Court stated that

a creative judge engaged in post hoaleation of police conduct can almost
always imagine some alternative meagswhich the objectives of police might

have been accomplished. But “[t]he fdwt the protection ahe public might, in

the abstract, have been accomplished by less intrusive means does not, by itself,
render the search unreasonable.”

470 U.S. at 686-87 (quoting Cady v.mbrowski, 413 U.S. 433, 447 (1973)).

In United States v. Melendez-Garcia, B8d 1046, 1052 (10th Cir. 1994), the Tenth

Circuit stated: “We must avoid unrealistic secangessing of police officers’ decisions in this
regard and thus do not require them to use th& latrusive means in the course of a detention,
only a reasonable ones.” 28 F.3d at 1052 (intequatations omitted). See Medina, 252 F.3d at
1133 (10th Cir. 2001)(stating that “the reasonalderstandard does not reuthat officers use

alternative less intrusive means” (internal qiion marks omitted)); Dickerson v. McClellan,

101 F.3d 1151, 1160 (6th Cir. 1996)(“[T]he Fourth Amendment does not require officers to use
the best technique available lasig as their method is reasonable under dincumstances.”);

Schulz v. Long, 44 F.3d 643, 649 (8th Cir. 1995)(“[T]he Fourth Amendment inquiry focuses not
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on what the most prudent course of actionynimave been or whether there were other
alternatives available, but instead whether theuse actually effectuated falls within the range

of conduct which is objectivelyeasonable’ under the Fourth Amendment.”); Scott v. Henrich,

39 F.3d 912, 915 (9th Cir. 1994)(Buiring officers to find @d choose the least intrusive
alternative would require them &xercise superhuman judgment.. Officers thus need not
avail themselves of the leastinmsive means of responding to arigent situation; they need

only act within that range of conduct we iden@fy reasonable.”); Menuel v. City of Atlanta, 25

F.3d 990, 996-97 (11th Cir. 1994)(“[T]he Fourth Ardarent does not require officers to use the
least intrusive alternatives in search and seizases. The only test is whether what the police

officers actually did was reasonable.”);aRds v. Drinski, 19 F.3d 1143, 1149 (7th Cir.

1994)(“We do not believe the Fourth Amendmerguiges the use of the least or even a less

deadly alternative so long as the use otdois reasonable under Tennessee v. Garner and

Graham.”).

LAW REGARDING QUALIFIED IMMUNITY

Qualified immunity recognizes the “need to gaitofficials who are required to exercise
their discretion and the related public interesentouraging the vigorous exercise of official

authority.” Harlow v. Fitzgerald, 457 U.S0@, 807 (1982). “Qualified immunity protects

federal and state officials from liability forgtiretionary functions, andom ‘the unwarranted

demands customarily imposed upon those deferaliogg drawn-out lawsu’” Roybal v. City

of Albuquerque, No. 08-0181, 2009 WIL1329834, at *10 (D.N.M. April 28,

2009)(Browning, J.)(quoting Siegert v. Gilley, 500S. 226, 232 (1991)). The Supreme Court

deems it “untenable to drawdistinction for purposes of imamity law between suits brought

against state officials under 8 1983 and sbitsught directly under # Constitution against
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federal officials.” _Butz v. Economou, 438 &J.478, 504 (1978). “The qualified immunity

analysis is the same whether the claimshaoeight under Bivens or pgwant to the post-Civil

War Civil Rights Acts.” _Bradenbach v. Bolish, 126 F.3d 128291 (10th Cir. 1997), overruled

on other grounds as recognized by Garri. Doran, 242 F.3d 905 (10th Cir. 2001).

Under § 1983 (invoked in this case) anddsis v. Six Unknown Fed. Narcotics Agents,

403 U.S. 388 (1971), a plaintifft may seek moneynages from government officials who have
violated her constitutionar statutory rights. But to ensutfeat fear of liability will not “unduly

inhibit officials in the discharge of theduties,” Anderson v. Creighton, 483 U.S. 635, 638

(1987), the officials may claim quakfd immunity; so long as thdyave not violated a “clearly

established” right, they are shielded from peed liability, Harlow v. fzgerald, 457 U.S. 800,

818 (1982). That means a court can often avdidgwon the plaintiff's claim that a particular
right exists. If prior case law ha®t clearly settled the right, and so given officials fair notice of
it, the court can simply dismiss the claim fmoney damages. The court need never decide
whether the plaintiff's claim, even though nowebtherwise unsettled, in fact has merit.

Camreta v. Greene, 563 U.S. 692, 705 (2011).

Qualified immunity shields government offids from liability where “their conduct does

not violate clearly established statutory onsfitutional rights of which a reasonable person

would have known.” Pearson v. adan, 555 U.S. at 231 (quog Harlow v. Fitzgerald, 457
U.S. at 818). Qualified immunity also shiglafficers who have “reasonable, but mistaken
beliefs,” and operates to proteofficers from the sometimes “hazy border[s]’ of the law.

Saucier v. Katz, 533 U.S. 194, 205 (2001). Whetefendant asserts qualified immunity, the

plaintiff must demonstrate: (i) that the defendaaictions violated his or her constitutional or
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statutory rights; and (ii) thathe right was clearly established at the time of the alleged

misconduct. See Riggins v. Goodmaii2 F.3d 1101, 1107 (10th Cir. 2009).

1. Procedural Approach to Qualified Immunity.

The Supreme Court recently reied the proper procedure for lower courts to evaluate a

qualified immunity defense. In Pearson v. Callahidne Supreme Court held that lower courts

“should be permitted to exercise their sound réisen in deciding which of the two prongs of
the qualified immunity analysis should be addrdsBest in light of the circumstances of the

particular case at hand.” 555 U.S. at 236.e Bupreme Court also noted that, while no longer

mandatory, the protocol that Saucier v. Katz outlined -- by which a court first decides if the
defendant's actions violated the Constitution, amdh tthe court determines if the right violated

was clearly established -- willften be beneficial. See Peamsv. Callahan, 555 U.S. at 241. In

rejecting the prior mandatory approach, the Supr@uourt recognized théftlhere are cases in

which it is plain that a constitutional right istradearly established but far from obvious whether
in fact there is such a right,” and that suchagproach burdens district court and courts of
appeals with “what may seem to be an esdgne@ademic exercise.” 555 U.S. at 237. The
Supreme Court also recognized that the prior mangapproach “departs from the general rule
of constitutional avoidance and runs counter @ dlder, wiser judicial counsel not to pass on
guestions of constitutionality unless suchjudétation is unavoidable.” 555 U.S. at 241

(alterations omitted)(internal quotation marksitbed). See Reichle v. Howards, 132 S. Ct.

2088, 2093 (2012)(affirming Pearson v. Callahan’s @doce and noting that deciding qualified

immunity issues on the basis of a right lgeinot “clearly established” by prior case law
“comports with our usual reluctance to decidastitutional questions unnecessarily”). Once the

plaintiff establishes an inference that thdedeant's conduct violated a clearly established
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constitutional right, a qualiféeimmunity defense generallyifa See Cannon v. City & Cty. of

Denver, 998 F.2d 867, 870-71 (10th Cir. 1993).

The Supreme Court recognizes seven circurastmwhere district courts should proceed
directly to and “should addresmly” the clearly established gmg of the qualified immunity
analysis: when (i) the first, constitutional \atibn question “is so tbound that the decision
provides little guidance for futureases”; (ii) “it appears thahe question willoon be decided
by a higher court”; (iii) @ciding the constitutional question requires “an uncertain interpretation
of state law”; (iv) “qualified immunity is asserted the pleading stage,” and “the precise factual
basis for the ... claim . .. may be hard to identify”; (v) tackling the first element “may create a
risk of bad decisionmaking,” because of inadegumiefing; (vi) discussing both elements risks
“bad decisionmaking,” because the court is firmbnvinced the law igsot clearly established
and is thus inclined to give little thought teetkxistence of the constitonal right; or (vii) the
doctrine of “constitutional avoidance” suggests tiisdom of passing on the first constitutional
guestion when “it is plain that a constitutional right is not clearly established but far from

obvious whether in fact there is such a rigKerns v. Bader, 663 F.3d 1173, 1180-81 (10th Cir.

2011)(quoting_Pearson v. Callahan, 555 U.S. at 4836- Regarding the last of these seven

circumstances, the Supreme Qooas clarified that courts may “avoid avoidance” and address
the first prong before the second prong in saBwolving a recurring fact pattern, where
guidance on the constitutionality thfe challenged conduct is necessary, and the conduct is likely

only to face challenges in tligalified immunity context. Camreta v. Greene, 563 U.S. at 706-

707. See Kerns v. Bader, 663 F.3d at 1'f81Courts should think carefully before expending

¥n Kerns v. Bader, the Tenth Circuit reversbd Court’s decision that an officer was
not entitled to qualified immunity, noting thatetiCourt “analyzed both aspects of the qualified
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immunity test before agreeing” with the plaffhthat the qualified immunity defense did not
protect the officer. 663 F.3d at 1183. Ineesing, the Tenth Circuit stated:

Because we agree with Sheriff White tme latter (clearly established law)
guestion, we reverse without addressthg former (constitutional violation)
guestion. And we pursue this course because doing so allows us to avoid
rendering a decision on important and contentious questions of constitutional law
with the attendant needlegsntirely avoidable) rislof reaching an improvident
decision on these vital questions.

663 F.3d at 1183-84. The Tenth Circuit did not analylzether the officer violated the plaintiff's
constitutional rights and stated that guidance on the particular constitutional issue would be more
appropriate in a case not invatg qualified immunity: “Neithedo we doubt that the scope of

the Constitution’s protection for a patient's hodpigords can be adequately decided in future
cases where the qualified immunity overlay isn't in play (e.g., through motions to suppress
wrongly seized records or clainfa injunctive or delaratory relief).” 663 F.3d at 1187 n.5. On
remand, the Court stated:

While the Court must faithfully follow # Tenth Circuit's decisions and opinions,
the Court is troubled by this statementlahe recent trend of the Supreme Court's
hesitancy in § 1983 actions to address constitutional vioktid Reconstruction
Congress, after the Civil War, passgd1983 to providea civil remedy for
constitutional violations. See Mitchuv. Foster, 407 U.S. 225, 238-39 (1972). In
Mitchum v. Foster, the Supreme Court explained:

Section 1983 was originally § 1 ofelCivil Rights Act of 1871 ... and was
enacted for the express purpose of “enforc(ing) the Provisions of the
Fourteenth Amendment.” The predecessor of § 1983 was thus an
important part of the basic alterationour federal system wrought in the
Reconstruction era through federdegislation and constitutional
amendment.

407 U.S. at 238-39. Congress did not gawould remedy onl violations of
“clearly established” law, but that:

[e]very person who, under color ohya statute, ordinace, regulation,
custom, or usage, of any State orritery or the District of Columbia,
subjects, or causes to Isebjected, any citizen of the United States or
other person within the jurisdiction tle&f to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an actionlatv, suit in equity, or other proper
proceeding for redress, except thataiy action brought against a judicial
officer for an act or omission taken such officer's judicial capacity,
injunctive relief shall not be gramteunless a declaratory decree was
violated or declaratgrrelief was unavailable.
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42 U.S.C. § 1983. The Supreme Court egghbtl the qualified immunity defense

in Pierson v. Ray, 386 U.S. 547 (1967), anldi leat officials were not liable for
constitutional violations where they reasbly believed that their conduct was
constitutional. See E. Clarke, Saffddshified Sch. Dist. No. 1 v. Redding: Why
Qualified Immunity is a Bor Fit in Fourth Amendment School Search Cases, 24
B.Y.U. J. Pub. L. 313, 329 (2010). The Supreme Court first introduced the
“clearly established” prong in referencean officer's good faith and held that a
compensatory award would only be appraerid an officer “acted with such an
impermissible motivation or with suctlisregard of the [individual's] clearly
established constitutionalghts that his action cannaasonably be characterized
as being in good faith.” Wood v. Strickid, 420 U.S. 308, 322 (1975). In Harlow

v. Fitzgerald, when the Supreme Courbved to an objective test, the clearly
established prong became a part of the fiedlimmunity test. See 457 U.S. at
818 (“We therefore hold that governmieafficials performing discretionary
functions generally are shielded from liability for civil damages insofar as their
conduct does not violate clearly established statutory or constitutional rights.”). It
seems ironic that the federal courtsuld restrict a congssionally mandated
remedy for constitutional @lations -- presumably the rights of innocent people --
and discourage case lawvepment on the civil side and restrict case law
development to motions to suppresgiich reward only the guilty and is a
judicially created, rather than legisieely created, remedy. Commentators have
noted that, “[o]ver the past three decades, the Supreme Court has drastically
limited the availability of remedies for constitutional violations in” exclusionary
rule litigation in a criminal case, habeas corpus challerges,civil litigation
under § 1983. J. Marceau, The Fourth Amendment at a Three-Way Stop, 62 Ala.
L. Rev. 687, 687 (2011). Some commentataree also encourad the courts to
drop the suppression remedy and the legistato provide more -- not less -- civil
remedies for constitutional violatis. See Christopher Slobogin, Why Liberals
Should Chuck the Exclusionary Rupld999 U. Ill. L. Rev. 363, 390-91
(1999)(“Behavioral theory suggests that the exclusionary rule is not very effective
in scaring police into behaving. ... Thekeories also suggest that a judicially
administered damages regime ... wotade significantly better at changing
behavior at an officer level.”);Hon. Malcolm R. Wilkey, Constitutional
Alternatives to the Exakionary Rule, 23 S. Tex. L.J. 531, 539 (1982)(criticizing
the exclusionary rule and recommendalternatives). IrHudson v. Michigan,

547 U.S. 586 (2006), the Supreme Court naked civil remedies were a viable
alternative to a motion to suppress wheheld that the exclusionary rule was
inapplicable to cases in which policBicers violate the Fourth Amendment when
they fail to knock and announce their mese before entering. See 547 U.S. at
596-97. Rather than being a poor discouraged means of developing
constitutional law, § 1983 seems the be#ted preferable alternative to a motion

to suppress. It is interesting thaethurrent Supreme Court and Tenth Circuit
appear more willingo suppress evidencedalet criminal defendants go free, than
have police pay damages foolations of innocent citizes civil rights. It is odd
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‘scarce judicial resources’ togelve difficult and novel questions of constitutional or statutory

interpretation that will ‘have neffect on the outcome of the case.” Ashcroft v. al-Kidd, 563

U.S. 731, 735 (2011)(quoting Pearson v. Callabab,U.S. at 236-37). See Camreta v. Greene,

563 U.S. at 707 (“In general, courts should thnakd, and then think hard again, before turning
small cases into large ones.”). The Tenth @iravill remand a case to the district court for
further consideration when the district court has given only cursory treatment to the clearly

established prong of the qualdfienmunity analysis. See Kerns v. Bader, 663 F.3d at 1182.

2. Clearly Established Rights in the Qualified Immunity Analysis.

To determine whether a right was clearly bBbshed, a court must consider whether the
right was sufficiently clear #t a reasonable government employee in the defendant’'s shoes

would understand that what hesire did violated that rightSee_Casey v. W. Las Vegas Indep.

Sch. Dist., 473 F.3d 1323, 1327 (10th Cir. 2007). ciadarly established right is generally

defined as a right so thoroughly developed aadsistently recognized under the law of the

jurisdiction as to be ‘indispable’ and ‘unquestioned.”_Lokzao v. Colo. Dep't of Corr., 429

F. App’x. 707, 710 (10th Cir. 2011)(unpublish@guoting Zweibon v. Mitchell, 720 F.2d 162,

172-73 (D.C. Cir. 1983)y°

that the Supreme Court has not aédpta clearly established prong for
suppression claims; it seems strange togiusociety for police violating unclear
law in criminal cases, but protect maipalities from damages in 8 1983 cases.

Kerns v. Bd. of Comm’rs, 888 F. Supp. 2d 1176, 1224 n.36 (D.N.M. 2012)(Browning, J.),
abrogated on other grnds as recognized Msasi v. Brown, No. 13-0183, 2014 WL 936835, at
*9 n.24 (D.N.M. Feb. 28, 2014)(Browning, J.).e&SRichard E. Myers, Fourth Amendment
Small Claims Court, 10 Ohio St. J. Crirb. 571, 590-97 (2013)(arguy that municipalities
should establish small-claims courts to adjudigadlice officers’ FourttARmendment violations
and award monetary judgments).

19 Lobozzo v. Colo. Dep't of Corr., is an unfisbed Tenth Circuit opinion, but the Court
can rely on an unpublished Tenth Circuit opinion ®¢hltent its reasoned analysis is persuasive
in the case before it._ Sedth Cir. R. 32.1(A), 28 U.S.C. (“Unpublished opinions are not
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“Ordinarily, in order for the law to be clegréstablished, there must be a Supreme Court
or Tenth Circuit decision on point, or the cleadgtablished weight of authority from other

courts must have found the lawlte as the plaintiff maintairis.Currier v. Doran, 242 F.3d at

923 (10th Cir. 2001). “Irdetermining whether the right wadearly established,” the court
assesses the objective legal reasonableness attibe at the time of the alleged violation and
asks whether ‘the contours of the right [wesaificiently clear that aeasonable official would

understand that what he is doing violates tigiit.”” Holland ex rel. Overdorff v. Harrington,

268 F.3d at 1186 (alteration in original)(quotingu8ar v. Katz, 533 U.S. at 202). A court

should inquire “whether the law put officiatm fair notice that the described conduct was
unconstitutional” rather than engage in “a sr&yer hunt for cases with precisely the same

facts.” Pierce v. Gilchrist, 359 F.3d 1279, 1298 (10th Cir. 2004).

The Supreme Court has clarified that the clearly established prong of the qualified
immunity test is a very high burden for the ptdfn“A Government official’s conduct violates
clearly established law when, thie time of the challenged condutiie contours of a right are
sufficiently clear that every reasable official would have understood that what he is doing

violates that right.” Ashcroft. al-Kidd, 563 U.S. at 741. “lother words, ‘existing precedent

must have placed the statutory or constituti@neestion beyond debate.’Reichle v. Howards,

132 S. Ct. at 2093 (quoting Ashcroft v. al-Kidd, 563 U.S. at 741). “The operation of this

precedential, but may be cited for their persuasive value.”). The Tenth Circuit has stated: “In this
circuit, unpublished orders are not binding precedent,...and... citation to unpublished
opinions is not favored. . . . However, if anpublished opinion . . . has persuasive value with
respect to a material issue in a case and wasdist the court in its disposition, we allow a
citation to that decision.”United States v. Austin, 426 F.3d 1266, 1274 (10th Cir. 2005). The
Court concludes that Lobozzo v. Colo. Dep'tGafrr., S.E.C. v. DowdellMalone v. Board of
County Comm’rs for County of Dona Ana, ®&wn v. The City of Colorado Springs, and
Gutierrez v. Hackett have persuasive value with respect to a material issue, and will assist the
Court in its preparation of thiemorandum Opinion and Order.
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standard, however, depends substantially upon the level of generality at which the relevant ‘legal

rule’ is to be identified.” Anderson v. Creigint, 483 U.S. at 639. “The general proposition, for

example, that an unreasonable search or sewzol@es the Fourth Amendment is of little help

in determining whether the violagwnature of particular conductaiearly established.” Ashcroft

v. al-Kidd, 563 U.S. at 742. The level of gerigyaat which the legal rule is defined is
important, because qualified immunity shields officers who have “reasonable, but mistaken
beliefs” as to the application of law to factsdlasperates to protect officers from the sometimes

“hazy border[s]” of the law. Saucier v. Katz, 533 U.S. at 205.

“[A] case on point isn't required if the impropriety of the defendant's conduct is clear
from existing case law,” but the law is not cleaghtablished where “astinction might make a

constitutional difference.” Kerns v. Badé63 F.3d at 1188. In Kerns v. Bader, dealing with the

search of a home, the Tenth Qitcexplained that the relevaquestion “wasn’t whether we all
have some general privacy intstrén our home,” but “whethet was beyond debate in 2005 that
the officers’ entry and seardhcked legal justification.” F.3d at 1183 (emphasis added).
Furthermore, “general statemenfsthe law are not inherently incalple of giving fair and clear
warning.” Hope v. Pelzer, 536 U.S. 730, 741 (2002).

Although the Tenth Circuit has recognizedslading scale for qualified immunity’s
clearly-established indny, see Casey, 509 F.3d at 1284 (“Wevéddherefore adopted a sliding
scale to determine when law is clearly estabtishe the Tenth Circuitmay have since walked

back its holding that a slidingeale is the appropriate analysiSee Aldaba v. Pickens, 844 F.3d

870, 876 (10th Cir. 2016)(*Aldaba 1I"). In Aldald§ the Tenth Circuitreconsidered its ruling

that officers were entitled tgualified immunity in_Aldaba vPickens, 777 F.3d 1148 (10th Cir.

2015)(“Aldaba I"), after the SupresrCourt vacated its decision in light_of Mullenix v. Luna, 136
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S. Ct. 305 (2015)(per curiam). In concluding they had previouslyreed in Aldaba I, the

Tenth Circuit determined:

We erred . .. by relying on excessivee®rcases markedly different from this
one. Although we cited Graham, 490 U3B6 (1989) to lead off our clearly-
established-law discussion, we did not juspeat its general rule and conclude
that the officers’ conduct had violated itinstead, we turned to our circuit’'s
sliding-scale approach measuring degiaesgregiousness in affirming the denial
of qualified immunity. We also reliegh several cases resolving excessive-force
claims. But none of those cases réghoinvolved a situation as here.

The Tenth Circuit further notethat its sliding-scale approachay have fallen out of favor,

because the sliding-scale test relies, in,pamnt Hope v. Pelzer, 536 U.S. at 739-41, and the

Supreme Court’'s most recent qualified immunigcisions do not invoke that case. See Aldaba

I, 844 F.3d at 874 n.1. The i Circuit explained:

To show clearly established law, tHepe Court did not reque earlier cases with
“fundamentally similar” factsnoting that “officials can 8t be on notice that their
conduct violates established law even in novel factual circumstandeat’741,

122 S. Ct. 2508. This calls to mind osiiding-scale approach measuring the
egregiousness of condu@ee Morris v. Noe, 672 F.3d 1185, 1196 (10th Cir.
2012). But the Supreme Court has vacatwdopinion here and remanded for us
to reconsider our opinion in view ®fiullenix, which reversed the Fifth Circuit
after finding that the cases it relied on were “simply too factually distinct to speak
clearly to the spedif circumstances here.” 136 Gt. at 312. We also note that
the majority opinion irMullenix does not citéHope v. Pelzer, 536 U.S. 730, 122

S. Ct. 2508, 153 L.Ed.2d 666 (2002). As can happen over time, the Supreme
Court might be emphasizing differgmrtions of its earlier decisions.

Aldaba II, 844 F.3d at 874 n.1. Since Aldabatlile Supreme Court has reversed, per curiam,

another qualified immunity desion by the Tenth Circuit__See White v. Pauly, 137 S. Ct. 548,

551 (2017)(per curiam). In concluding that peliofficers were entitled to qualified immunity,
the Supreme Court emphasized: “As this Couglared decades ago, the clearly established

law must be ‘particularized’ to the facts okthase.” _White v. Pauly, 137 S. Ct. at 552. With

that principle in mind, the Supreme Court expéal that the Tenth Cio@d “panel majority

misunderstood the ‘clearly established’ analyfidailed to identifya case where an officer
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acting under similar circumstances as Officerit@/hwas held to have violated the Fourth
Amendment.” 137 S. Ct. at 552. Although the upe Court noted that “we have held that
Garner and Graham do not by themselves create cleaglgtablished law outside ‘an obvious
case,” it concluded “[t]his is not a case whereibbvious that there vgaa violation of clearly
established law undé&arner andGraham.” 137 S. Ct. at 552.

ANALYSIS

The case’s procedural histoguides the Court’'s analysand merits a brief summary
here. A jury delivered a verditir the Defendants. Nelson attackédt verdict via a rule 50(b)
motion. Judge Black vacated the verdict and entered judgment as a matter of law, concluding
that no reasonable juror could have found fer Brefendants. The Defendants challenged Judge
Black’s determination under rule 59(e) and e but Judge Black did not alter or overrule his
previous judgment. Now, the Court must ruleaosecond rule 50(b) mon -- this one brought
by the Defendants -- which entitletermining whether the Def#ants’ rule 50(b) motion may
undo a judgment as a matter of law rendered by JBtlek. The Court determines that rule
50(b) is an improper vehicle fattacking Judge Black’s prewis ruling. However, the Court
construes the Defendants’ rule 50(b) motion as a second rule ra8(&)n, and grants the
motion.

In coming to this determination, the Coudncludes that: (i) the Defendants’ motion is
timely, because they filed it within 28 days aifdl judgment; (ii) based on rule 50(b)’s text and
purpose, a second rule 50(b) matiis not the correctehicle to challenggrior rulings under
rules 50(b), 59(e), and 60 on substantially gsme issues; (iii) the Defendants did not
adequately preserve their clearly establisgedlified immunity argurent under rule 50(a) for

the Court to consider it under rlB@(b); and (iv) construing the motion as a rule 59(e) motion, a

-62 -



reasonable juror could have found for the Defatslaand the Defendangse also entitled to
qualified immunity. Accordingly, the Couwill alter the final judgment.

l. THE DEFENDANTS’ MOTION WAS TIMELY

The Defendants’ rule 50(b) motion was timebgcause it occurredithin twenty-eight
days after entry of final judgment. Under r&@@(b), a movant “may file a renewed motion for
judgment as a matter of law,” as long as theyiomo‘[n]o later than 2&lays after the entry of
judgment.” Fed. R. Civ. P. 50(8). Judge Black entered Final Judgment on July 5, 2012. See
Final Judgment at 2. The Defendants filed thMation twenty-one days later on July 26, 2012.
See Motion at 21.

Nelson, however, argues that the clockrtetd running for the Defendants once Judge
Black issued his opinion and order granting the RIMOL on April 12, 2012. See Tr. at 19:12-
20:3. According to Nelson, the clock commendkdn, because a judgment on the merits
triggers the rule 50(b) clock. See Tr. at&@@0 (Hawk). The Defendds counter that rule
50(b)’s language refers to final judgmentdaaccordingly, their motion was timely. See Tr. at
23:22-24:9 (Griffin).

The Court agrees with the Defendants. Teath Circuit has natuled on whether rule
50(b)’s reference to “judgment” means “final judgnt,” but other courtsave determined that it

has that meaning._ See Weatherly v. Alala State Univ., 728 F.3d 1263, 1271 (11th Cir.

?Rule 50(b) provides a diffen¢ deadline “if the motion ddresses a jury issue not
decided by a verdict.” Fed. R. Civ. P. 50(b). The issue at hand is qualified immunity, which has
two elements: (i) whether there was a constitutional violation; and (ii) whether the law was
clearly established. See PearsorCallahan, 555 U.S. at 232The jury here decided the first
element -- namely, whether the Defendants used exeefsste. _See Jury Verdict Form at 1-3.
Although the jury did not decidthe second element, rule 5Péoalternate deadline does not
apply, because whether the law wdsarly established is purelylegal issue.__See Stewart v.
Beach, 701 F.3d 1322, 1329 (10thr.C2012); Aragon v. San Jose Ditch Ass’n, No. 10-0563,
2011 WL 5223017, at *9 (D.N.M. @aber 3, 2011)(Browning, J.).
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2013)(“Federal Rules of Civil Procee 50(b) and 59(b) require theotion to be filed within 28

days after the entry of final judgment.”). Hommel v. Ferro Corp., 659 F.2d 340, 353 (3d Cir.

1981)(“We agree with both parties that ‘judgmiemeans final judgment.”); McCroy ex rel.

McCroy v. Coastal Mart, Inc., 207 Fufp. 2d 1265, 1269 (D. Kan. 2002)(Belot, J.)(“[The

Defendant] correctly asserts, however, that suitha ‘final judgment’ the time for filing post-
judgment Rule 50(b) motions does not beginuo.t). The Court concludg accordingly, that
“judgment” in rule 50(b) refers to “final judgent,” and the twenty-eld day time limit for the
Defendants began on July 5, 2012, when JudgekBéntered final judgment. Because the
Defendants filed their Motion twenty-one days a#atry of final judgment, the Court rules that
the motion is timely**

Il. RULE 50(B) DOES NOT PROVIDE THE RELIEF THE DEFENDANTS SEEK.

The Defendants’ rule 50(b) motion requests that the Court reinstate the jury verdict, a
finding that the Defendants have qualified immynénd, to enter Judgmeas a Matter of Law
in Favor of the Defendants. See Motion atid their Motion, the Diendants advance many of
the same arguments that they advanced puskljiobefore Judge Black, namely: (i) the trial
evidence demonstrates that the officers actedneddy; (ii) clearly estalished law did not put
the officers’ on notice that #ir conduct would be unreasonepland (iii) the officers are
immune to state tort liability, because theyedcklawfully and in good faith. See Motion at 14-

20. Nelson responds that the Cahibuld deny the Defendants’ Moti as a third bite “at this

1 The Court interprets the Defendants’ Motion as a rule 59(e) motion infra at 84-101.
For largely the same reasons, it also condutiat the Defendants’ Motion was timely brought
under rule 59(e). _See Weatherly v. Alaka@tate Univ., 728 F.3d 1263, 1271 (11th Cir.
2013)(“Federal Rules of Civil Procee 50(b) and 59(b) require theotion to be filed within 28
days after the entry of final judgment.”Jennings v. Rivers, 394 F.3d 850, 855 (10th Cir.
2005)(“post-judgment motions filed within [tweneight] days of the final judgment should,
where possible, be construed=e) motions.”)(quoting Wright esel. Trust Co. of Kansas v.
Abbott Lab., Inc., 259 F.3d 1226, 1232 (10th Cir. 2001)).
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same apple,” because they have made thogements before and the Court should deny the
Motion for the same reasons. See Response at 2.

In presenting their Motion, the Defendants oek the normal inquiry that the Court
must undertake when deciding a rule 50(b) motion. Although the procedural posture here is not
always present -- a second rule 50(b) motion leypérty who lost the rfst rule 50(b) motion --
the Court sees no reason why the normal 50i@) guideposts should vanish. Accordingly, the
standard for ruling on a secondeatb0(b) motion is similar tehat for ruling on a rule 50(a)

motion -- whether there was sufficient evideng®n which a reasonableryucould have found

for the _non-moving party. _ See Wagner v. LNation Motor Sports, Inc., 586 F.3d at 1244
(10th Cir. 2009)(“[a] pa#t is entitled to judgmerds a matter of law ‘owlif the evidence points
but one way and is susceptible to no reaBnanferences which may support the opposing

party’s position.™); Hysten v. Burlington N. Santa Fe Ry. Co., 530 F.3d at 1269. A district court

must draw all reasonable inferences in fagbthat non-moving party._ See Wagner v. Live

Nation Motor Sports, Inc., 586 F.3d at 1244.

Here, there is sufficient evidence thatemgonable jury could have found for Nelson.
Drawing all inferences in Nelson’s favor, the Codetermines that a reasonable jury could have
concluded that Nelson was unarmed, and that Nelson’s turn back toward the house was not a
motion to return to the home for more weapdng,was a motion to comply, belatedly, with the
officers’ command to turn around and get e ground. Regarding whether Nelson was

unarmed, it is undisputed that: (i) Nelson dropped the knife in the Rb(i§ehe police sniper

?2Q: And [Nelson] had dropped the knife at the doorway?

A: He did then, yes.
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cleared Nelson’s hands ofeapons before Nelson stopped at the end of the drivEay

(iii) Johnston testified that “it's kind of hartb hide a rifle” inwhat Nelson was wearirfg.

Q: And when [Nelson] was ordereddimp the knife or comeut empty handed, he, in
fact, complied with that order, didn’t he?

A: After several -- yes, several timas was ordered, he finally did comply, yes.
Trial Tr. at 171:7-8; idat 172:14-18 (Hawk, Johnston).
Q: And then what happened?
A: At that poin | believe | heard, “d just dropped a knife.”
Trial Tr. at 457:12-13 (Hawk, Limon).
Q: So it’'s your testimony &t you saw Mr. Nelson drop the knife?
A: That's correct.
Trial Tr. at 704:8-10 (Hawk, Perdue).
23 Q: And you cleared his hands; correct?
A: Yes, ma’am.
Trial Tr. at 91:4-5(Brown, Hawk).

Q: So -- but at the point that [Neft§ walked out the second time you cleared both his
hands, didn’t you?

A: | could visually see both of his hands.
Q: And his right hand was clear; correct?
A: That's correct.

Q: And his left hand was clear; correct?
A: That's correct.

Q: And you didn’t only annoesthat once, but you announdédt twice, “Hands are
clear. Hands arclear”; correct?
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Although the officers never cleared Nelson’s waistb@mttawing all inferences in his favor, the
Court concludes a reasonable jury could determine that Nelson was unarmed, because the knife
and the rifle were the only two weapons Patterson rep@ité&kgarding Nelson’s turn, Nelson

complied, belatedly, with other commarfdsso, again, drawing all inferences in his favor, a

A: That's correct.
Trial Tr. at 105:19-106:5 (Brown, Hawk).
24 Q: And you knew that [Nelson] was not carrying a rifle of any kind?

A: Not that | knew of. | didn't see onénd it's kind of hard to hide a rifle with the
way he was dressed.”

Trial Tr. at 171:12-14 (Hawk, Johnston).

%5 Q:Were you able to confirm or deny whet or not he had any weapons in his
waistband or anything?

A: No.
Trial Tr. at 99:12-14 (Brown, Johnston).

6. Q: On March 4, 2009, you responded to you responded . . . in reference to a suspected
armed and barricaded subject watlknife and gun; is that correct?

A:yes.”
Trial Tr. at 74:18-22 (Brown, Hawk).
2 Q: And when [Nelson] was dered to drop the knife or come out empty handed, he, in

fact complied with that order, didn’t he?

A: After several -- yes, several times was ordered, he finally did comply, yes.”

Trial Tr. at 172:14-18 (Hawk, Johnston).

Q: So when you ordered [Nelson] tolkvdown the drive towards entry he complied,;
correct?

A: Yes.
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reasonable jury could conclude that Nelson w@®plying, belatedly, to turn around and go to
the ground®

With these two inferences in mind, a reasoeghly could conclude that the officers
used excessive force when they fired flv@anbag shotgun shots and a wooden-baton round,
released a police dog without warning, and cyclédser six times in thirty-seven seconds on an
unarmed, drunken, sixty-two year old man, belgtecomplying with officer's orders. _See

Cavanaugh v. Woods Cross City, 625 F.3d 661, @®5h Cir. 2010)(ruling that a reasonable

juror could conclude that Tasing an unarmexdnan with no warning who “was neither actively
resisting nor fleeing arrestonstituted excessive force); Morris v. Noe, 672 F.3d 1185, 1196
(10th Cir. 2012)(ruling that officers who thwea man to the ground to handcuff him employed
excessive force when the man “carried no weapmade no overt threats,” and did not “struggle

with the officers before or after they tookrhto the ground.”); Martin v. City of Albuquerque,

147 F. Supp. 3d 1298, 1332 (D.N.M. 2015)(Brownihd(ruling that belated compliance does
not constitute an “attempt to flee,” which would justify more force).

The facts that the Defendantghlight do not alter the Coust’conclusion. For instance,
they note that, although sevente&WAT team members respondedhe call, only “four or five
officers actually engaged [Neis].” Motion at 6. A reasoide jury, however, could still

conclude that the officers used excessive fdoeeause the “four or five officers” were armed,

Q: And then he stopped at the edge; correct?
A: Yes.
Trial Tr. at 173:11-15 (Hawk, Johnston).
28 A: | know at some point, yes, [Nelson] wiatd to turn aroundrad get on the ground at
some point.”

Trial Tr. at 175:24-25 (Johnston).
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were protected by an armored vehicle, and aubtrered an unarmed sixty-two year old man.
The Defendants also point to several instandasre the officers subjectively perceived a threat
from Nelson. For example, they note thaerf§eant Johnston saw Riaff moving his hands
around his waistband area which caused him carickfotion at 7, and “[Nelson] kept coming
towards the officers instead of stopping wherevhs told; [Nelson] was obing the distance and
thus compromising their safety,” Motion to Altat 11. Given the excessive force standard, a
reasonable jury may discount these subjectivacerns and subjective inferences that the
officers’ safety was compromised, because thevagleinquiry is whether the officer’'s use of
force was objectively reasonable under theurmstances. _Graham, 490 U.S. at 398 (“[T]he
subjective motivations of the individual officers. has no bearing on whether a particular

seizure is ‘unreasonable’ undbe Fourth Amendment.”); Caz v. McCauley, 478 F.3d at 1117

n.8 (10th Cir. 2007)(“The officers’ subjective beliefee irrelevant.”). A reasonable jury, thus,
could conclude that a reasonable officer wiaubt have had those subjective concerns.

The Defendants also note several other facts that the Court need not accept as true on a
rule 50(b) motion. For example, they chaeaize Nelson’s struggle with the police dog as
Nelson “resist[ing]” and acting “neoompliant,” Motion at 11, to fficers’ orders to “let go of
the fence,” Motion to Alter at3. Although undisputed thaktelson pulled up on the police dog
and that Nelson did not let go of the fencemediately after commanded to do so, the Court
does not need to infer underleu50(b) that Nelson was “riefing” arrest or acting non-
compliant, justifying the officersTaser strike. Whether a sesp is “resisting” is a legal
determination._See Graham, 490 U.S. at 3@Geasonable jury, accordingly, deliberating over
the facts that Nelson struggledtiwa police dog and did not let @b the fence as ordered, could

conclude that a reasonable officer should peecBielson’s actions assgonding instinctively to
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fear and pain arising from a trained attaclg doauling his arm and not as actively resisting
arrest. The Defendants alsoaant that “Officer Hughes cycleddhilraser in an attempt to gain
compliance; however, [Nelson] continued to sesind move around,” and that the “Plaintiff was
Tased six times in an effort to get him ta o of the fence and to stop fighting the dog.”
Motion at 11. For similar reasons, a reasonalbilegould also disregard that characterization of
“resistance.”

A reasonable jury could also determine that Tasing Nelson six times in an effort to make
him let go of a fence constituted excessive for#t is excessive to use a Taser to control a
target without having any reason to beliett@at a lesser amount of force -- or a verbal
command -- could not exact compliance.” Casey, 509 F.3d at 1286. In Casey, the Tenth Circuit
determined that a reasonable jury could conclude that excessive force occurred when an officer
fired her Taser “immediately and without wargf on a man who “was not fighting back” even

though an officer “had tackled him and ripped histsh509 F.3d at 1286.n Estate of Booker

v. Gomez, 745 F.3d 405, 424 (10th Cir. 2014), Tlemth Circuit similarly concluded that a
reasonable jury could concludthat Tasing a suspect folthree seconds longer than
recommended when he was already handcuffethe ground and subdued by multiple deputies”
was excessive. 745 F.3d at 424. The Defesdeobcede that, when Hughes Tased Nelson,
“Plaintiff's hands were fully visible . . . witthe dog holding onto his elbow and with Plaintiff
holding onto the fence.” Motion atl. The Defendantdso concede thatfficer Hughes cycled
his Taser six times on Nelson over a thirty-sesecond period “to get [Nelson] to let go of the
fence and to stop fightinwith the dog.” Motia at 12. Finally, after shocking Nelson six times,
Hughes determined that “we waret going to get any compliané®m him more than we had,”

so stopped shocking him, and officers took Nelsbo custody. Trial Tr. at 370:9-13 (Hughes).
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Independent of the two inferences that the €doew previously in Nelson’s favor, the Court
concludes that, with clearly no weapons in hisdsa a dog on one arm, the other arm clutching a
fence, wounds from previous beanbag shatg] testimony supporting an inference that the
Taser shocks were not needed to take Neldorcimstody, a reasonable jury could determine that
an officer Tasing Nelson six times over thirgwen seconds constituted excessive force.

Because a reasonable jury could have fotordNelson, the Court turns to the three
remedies rule 50(b) provides. It reads:

In ruling on the renewed motion, the court may:

(1) allow judgment on the verdict, iie jury returned a verdict;

(2) order a new trial; or

(3) direct the entry of judgmerms a matter of law.
Fed. R. Civ. P. 50(b). The Court declinesdioect judgment as anatter of law for the
Defendants, because a reasonable jury could foavel for Nelson. It also declines to order a
new trial, because the Defendants have notdagiieone. _See Tr. &1:19 (Griffin)(“I’'m not
asking for a new trial.”).

The Defendants urge the Court to order the final remedy -- allow judgment on the jury
verdict. See Motion at 13-14Tr. at 25:2-20 (Griffin). That remedy, however, in this
circumstance, is inappropriate. The effectafow[ing] judgment on the verdict” would be to
alter Judge Black’s judgment as a matterdasf for Nelson. Rule 50 affords the Court no
appellate power to undo another District Judgisermination, or even the power to alter a
previous determination made by thaistrict Judge or the CourtAs the United States Court of
Appeals for the Fifth Circuit has explainedule [50] serves two fundamental purposes: to

enable the trial court to re-examine the sufficientyhe evidence as a matter of law . . . and to
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alert the opposing party to the insufficiency of his case before being submitted to the jury.”

Delano-Pyle v. Victoria Cty., 302 F.3d 567, 572 (&lin. 2002). _See Mathieu v. Gopher News

Co., 273 F.3d 769, 776 (8th Cir. 2Q0Specifically, the twin purpass of the rule are to: (1)
enable the trial court to examine all of thedewce before submitting the question to the jury;
and (2) alert the opposing party to any defeatsrcase, thereby affording it an opportunity to

cure any such defects.”). Cf. LexingtorsIrCo. v. Horace Mann Ins. Co., 861 F.3d 661, 669

(7th Cir. 2017)(“Indeed, as a general mattergpguestions of law ought ntd be included in a
Rule 50(a) motion in the first @te, as doing so ‘defeat[s thm]rpose [of that motion], which is
to challengethe sufficiency of the evidence.”)(alterations and emplsas in original)(quoting

Houskins v. Sheehan, 549 F.3d 480, 489 (7th. @D08)). Overruling Judge Black’s

determination by allowing judgment on the verdict would exceed the rule’s purpose, because the
Court would not be examining the sufficiencytbé evidence. Instead, it would be examining
Judge Black’s legal determation of the sufficiency of the evidence.

Rule 59(e) buttresses this conclusion, becaussplicitly provides the mechanism to
amend or alter or a judgment. Moreover, t®urave noted that, notwithstanding a motion’s
title, where a motion’s substanceeks to alter or amend, the propeurse is to interpret that
motion as a rule 59(e) motiorgee Yost v. Stout, 607 F.3@39, 1243 (10th Cir. 2010)(“Where
the motion requests a substantivaroye in the district courtjsdgment or otherwise questions
its substantive correctness, the motion is a B@lenotion, regardless dfs label.”). Without
more supporting evidence that rule 50(b) is haotvell of power thathe Court can draw upon
to amend or alter a judgment, the Qaleclines to read in that power.

Accordingly, to the extent thélhe Motion is a rule 50(b) main and to the extent that the

Defendants request the Courtalter a determination made bydge Black under rule 50(b), the
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Court denies the motion. Although rule 50(b)’'s remedies do not explicitly list denial as an
option, rule 50(e) contemplatéisat a court, nonetheless, yndeny a rule 50(b) motion. See
Rule 50(e) (“If the court denighe motion for judgment as a mattdrlaw . . .”). Indeed, courts

frequently deny rule 50(b) motions. __ Seeg., In re USA Comsercial Mortg. Co., 802

F. Supp. 2d 1147, 1165 (D. Nev. 2011)(Jones, J.)(“Atingly, the Court denies defendants’

Rule 50(b) motions. . . ."”); Toliver v. New YoRRity Dep’t of Corrections, 202 F. Supp. 3d 328,

332 (S.D.N.Y. 2016)(Sullivan, J.)(“For the reasses forth below, Defendants’ Rule 50(b) and

Plaintiffs Rule 59 motions a&r denied.”);_Guidance Endodontics, LLC v. Dentsply Int'l Inc.,

2010 WL 4054115, at *17 (D.N.M. Aug. 26, 2010)(Brangp, J.)(“The Court W thus deny the

motion insofar as it seeks judgment as a mattdawj. See also Fruit of the Loom, Inc. v.

American Marketing Enterprises, Inc., 198¢ 73, 77 n.5 (2d Cir. 1999)(“Had the defendant

filed a notice of appeal of ¢hjudgment while its Rule 50(b) motion was pending, the district
court would still had had the power to entertand deny the motion.”). In addition, rule 50(b)
does not state that the Court “must” or “shafifbvide only the three remedies listed; instead,
rule 50(b) phrases the remedies available in the permissive “may.” Accordingly, to the extent
that the Motion is a rule 50(b) motion and te #xtent that the Defendants request the Court,
under rule 50(b), to alter a determinationdedy Judge Black, the Court denies the motion.

1. TO THE EXTENT THAT THE DEFENDANTS MOTI ON IS A RULE 50(B)

MOTION AND RAISES QUESTIONS NOT DECIDED BY JUDGE BLACK, THE
COURT DENIES THE MOTION.

Although Judge Black clearly determined thedgarding the constitutional violation,
judgment as a matter of law for Nelson waprapriate, the Defendants arguably raise two
issues in their motion that Judge Black may neeleddressed in Black’s Opinion or subsequent

orders: (i) whether the law was clearly established for qualified immunity’s purposes; and
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(i) whether the Defendants amamune to the state-law battery claim. Because Judge Black’s
rulings did not decide those gimns, the Defendants are notuesting the Court to alter or
amend a previous judgment as to those issues. Rule 50(b) affords the Court the power to review
legal questions raised under r@@(a). _See rule 50(b) (“If theourt does not grant a motion for
judgment as a matter of law made under Rule 5@{a)¢court is considerdd have submitted the

action to the jury subject to tlo®urt’s later deciding the legal gi®ns raised byhe motion.”).

Rule 50(b) is, thus, a proper vehicle for thefddelants to raise qualified immunity’s clearly
established inquiry as a purelygd question and to raise thatst-law battery immunity as a
guestion not answered by Judge Black. The Caddresses those issueseverse order.

Nelson alleges a common-law battery clainaiagt the Defendants pursuant to the New
Mexico Tort Claims Act._See Amended Comptd] 36-41, at 7. kder N.M. Stat. Ann. § 41-
4-4, “any public employee while acting withinetlscope of duty are granted immunity from
liability for any tort exceptas waived by ... Sections 415 through 41-4-12 NMSA 1978.”
N.M. Stat. Ann. § 41-4-4(a). Sonw the exceptions to that munity reads: “The immunity
granted . .. does not apply to liability for pamal injury, bodily injury. .. battery ... or
deprivation of any rights, privileges or inumties secured by the constitution secured by the
constitution and laws of the Ueidl States.” N.M. Stat. Ang 41-4-12. The Defendants argue
that they are immune from Nels's battery claim, because, dsstrated by their excessive force
arguments, “the officers’ actions were lawfublamere done in good faith.Motion at 20 (citing

Mead v. O’Connor, 1959-NMSC-077, 1 4, 344 P.2d 478, 479)._See also, Tanberg v. Sholtis, 401

F.3d 1151, 1163 (10th Cir. 2005)(citing MeadGQ/Connor, 1959-NMSC-077, 1 4, 344 P.2d at

479 with approval). For largely the same reastirat the Court deteined a reasonable jury

could conclude that the officers employed espee force, the Court determines that a
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reasonable jury could conclude that thosecefs did not act lawfully or in good faith. See

Lopez v. New Mexico, No. 15-0889, 2017 WL 34121606, at *18 (D.N.M. March 13,

2017)(Herrera, J.)(“New Mexico courts place tietermination of good faith and reasonableness

with the jury.”)(citing Mead v. O’Connor1959-NMSC-077, 1 4, 344 P.2d at 480; Alaniz v.

Eunk, 1961-NMSC-140, 11 9-11, 69 N.M. 164, 167-68)).

Turning to qualified immunity, it appearsathJudge Black did not rule on qualified
immunity’s clearly establishedrong in Black’'s Opinion gramig Nelson judgment as a matter
of law. See Black’s Opinion at 1%8. The Defendants, however, did not raise the clearly
established prong in that motignbriefing. _See RIMOL Resp. Btl4. They did, nonetheless,
raise that issue in the Motion £dter. See Motion to Alter a&26. Black’s First Order may have
addressed their clearly established arguni®ntnoting “[a]dditionally, Defendants elaborate
several facts and arguments that are simplyrior € but he did not address qualified immunity’s
second requirement by name. Black’s First @mae2. Black’s Second Order may have also
addressed it, because he wrote, “there are stakas or ‘clear errdrgvarranting an amended
judgment,” but again, he did not mention theatly established prong specifically. Black’s
Second Order at 1-2. Judge Black, howewid address the clearly established prong
specifically in his SJ Opion denying Defendants’ Summalydgment on the excessive force
claim. SJ Opinion at 6 (“[T]he right to bieee from excessive foe, and the objectively

reasonable standard under which that right is analyzed, are both ‘clearly established’ for the

29Judge Black does cite to several publisAemth Circuit opinionsn his analysis to

conclude that no reasonableryjucould have found for the Defdants, but no one case is
exceedingly factually analogous to this caseacBlk Opinion at 4-9 (citing Weigel v. Broad,
544 F.3d 1143 at 1151; Estate of Larsen, %13d at 1260 (10th Cir. 1989); Zuchel v.
Spinharney, 890 F.2d 273, 275 (10th Cir. 1989alker v. City of Orem, 451 F.3d 1139, 1159-
60; Zia Trust Co. v. Montoya, 597 F.3d 1150, 1{86th Cir. 2010); Holland v. Harrington, 268
F.3d 1179, 1193 (10th Cir. 2001)). Black’'s Opmifurther does not state anywhere that
excessive force was clearly established.
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purposes of qualified immunity.”)(citing Olgev. Layton Hills Mall, 312 F.3d 1304, 1313-14

(10th Cir. 2002)). Because Judge Black did clearly address the clearly established prong in
his opinion granting judgment as a matterlafv or in his orders denying amendment or
alteration, the Court’s determinatitimat rule 50(b) is not a vehelto overrule prior conclusions
based on explicit findgs under rules 50(b), 59(e), and 60niapposite. The question remains,
however, whether a rule 50(b) motion can acha prior summary judgment ruling on a matter
of law.

The Court concludes that it can reconsidg@riar summary judgment order with a rule
50(b) motion on a purely legal issue. Rule 50(l93d establishes that purely legal questions can
be raised at the post-trial phasBee Fed. R. Civ. P. 50(b) (“[Tg¢hcourt is considered to have
submitted the action to the jury subject to the court’s later deciding the legal questions raised by
the motion.”). Caselaw further supports thatgbyilegal matters can be reexamined under rule
50(b). For example, several courts have reexamined orders denying summary judgment on
gualified immunity’s clearly established prongeafa rule 50(b) motion. See Hill v. Crum, 727

F.3d 312, 316 (4th Cir. 2013); Cassady v. Gaprt67 F.3d 628, 633 (10th Cir. 2009); Bozeman

v. Pollock, No. 14-60493, 2015 WL 5016510, at *gs5D. Fla. Aug. 25, 2015)(Bloom, 39. In
each instance, unsurprisingly perhaps, theribtsCourt denied the rule 50(b) motion on
gualified immunity’s clear estalhed inquiry for largely the same reasons it had denied the

original summary judgment motion. Seegy., Bozeman v. PollockR015 WL 5016510, at *5.

%The Supreme Court has recognized that friscedural posture is an extraordinary
situation, although not unfathomable. See Owtizlordan, 562 U.S. at 184 (“After trial, if
defendants continue to urge qfieti immunity, the decisive quisn, ordinarily, is whether the
evidence favoring the party seeking relief igally sufficient to overcome the defense.”)(citing
Fed. R. Civ. P. 50(a), (b)). The Court conclutleast the Supreme Court is correct that this
procedural posture is an extraordinary circunstanThe three cases that the Court cites are the
only ones it could uncover where the Defendardsdosummary judgmentotion on the clearly
established prong and raistb@ argument again at thée 50(b) stage.
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The Defendants did not, howeverpperly preserve this pukelegal issue for the Court
to now review. A prerequisite ®rule 50(b) motion, and one ifigit in its nature as a renewed
motion for judgment as a matter of law, is ttie¢ moving party must make a rule 50(a) motion
for judgment as a matter of law, and must raise in that motion all issues it seeks to raise in their

subsequent rule 50(b) motion. 9¢d>. Mark, Inc. v. Kerr—McGee Corp565 F.3d at 762 (10th

Cir.2009); First Sec. Bank of Beaver v. Tayl664 F.2d at 1057 (“[A] paytis precluded from

relying upon grounds ia [rule 50(b)] motion fojudgment notwithstanding the verdict that were

not previously raised in support of the [rule &J(motion for a directed verdict.”)(citing Karns

v. Emerson Elec. Cp817 F.2d at 1455 n.2 (10th Cir.1987)); @B Wright & A. Miller, Fed.

Prac. & Proc. Civ8 2537, at 603—-04 (3d ed.2Q08T]he district courtonly can grant the Rule

50(b) motion on the grounds advaddn the preverdict motion, bause the former is conceived

of as only a renewal of the latter.”). A pam§yno makes new arguments r@ises new issues in

their rule 50(b) motion, even with regard to the same claim or defense, waives arguments not

made either pretrial or dung their rule 50(a) motion._ Séd.D. Mark, Inc. v. Kerr—McGee

Corp, 565 F.3d at 762 (“Kerr—McGee did not assegstharguments in its Rule 50(a) motion at
the close of Mark’s case-in-chief, and is thusgiwded from relying on them as a basis for Rule

50(b) relief.”); Guidance Bdodontics, LLC v. Dentsply Int’linc., 728 F. Supp. 2d at 1190

(D.N.M. 2010)(Browning, J.)(“The Defendants failkgwever, to properly preserve [the choice-
of-law] issue . . ., [because it] has not been rasseck the parties’ pre-trial motions, and, at that
time, the argument presented was [different].”).

Here, the Defendants made the fiothowing oral motions at trial:

The 10th Circuit, has held that defendants who have assegiealified immunity

motion on summary judgment grounds may veiteat the Rule 50 stage. So for -
- at this stage, | would like to forriy renew the [summary judgment] motion
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that was filed on April 6th of 2011 . and just incorporate by reference the
arguments already made with regard to that motion.

Trial Tr. at 720:2-10 (Griffin). T Defendants, later, at theosé of evidence stated: “Your
honor, | just briefly want teenew the summary judgment on qualified immunity, as well as the
Rule 50 motion that we made at the close ofnpiffiis case.” Rule 50 Trat 2:8-11 (Griffin).

Although the Defendants’ rule 50(a) motion incorporated their summary judgment
motion, they did not adequately preserve thalifiad immunity issue, because their summary
judgment motion did not argue qudad immunity’s clearly estaldhed prong. To be sure, the
Defendants’ SJ Motion laid outehest for qualified immunity, sgifically noting that “in order
for the law to be clearly established, there ninesdt Supreme Court or iitl Circuit decision on
point,” Defendants’ SJ Motion at 6-7, buteth argument centers on whether there was a
constitutional violation, see Defendants SJ Motion at 10-11, not the absence of Tenth Circuit or
Supreme Court caselaw clearly establishing tight. Their conclsion in their qualified
immunity analysis demonstrates that theyleth to argue the clearly established element:
“[Blased upon the totality of #se circumstances, a reasonable amount of force was used by all
of the defendant officers in this case anaoadingly, they are each entitled to qualified
immunity against Plaintiffs excessive rie claim.” Defendants SJ Motion at 1. The
Defendants’ SJ Motion Reply similarly focssen the officers’ reasonableness, i.e., the
underlying constitutional violation, not the clearlytaddished element. _See SJ Motion Reply at

2-5. Although their summary judgment reply notbdt “there is no established legal precedent

310ther portions of their SJ Motion buttress the point that the Defendants failed to argue
the clearly established element. Their qualifi@dnunity analysis is @uced to a one section
analysis, instead of two. See SJ Motion atl8-They analogize to a Tenth Circuit case, but
only to demonstrate that “the officers’ respems attempting to stop Plaintiff Tony Nelson was
also reasonable.” SJ Motion at 9-10. Moreottegjr analysis focuses on the Graham factors.
See SJ Motion at 10-11.
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within the Tenth Circuit which hdk that the use of a bean-bslgpt-gun is deadly force,” SJ
Reply at 7, this sentence did not sufficientlegerve the argument, because it is specific to
deadly force and it does not address theceffi’ conduct beyond the beanbag shotgun.

The Defendants’ actions or lack thereof dgriheir rule 50(a) motions at trial further
supports the conclusion that the Defendants digoresterve or even argtiee clearly established
element. After the Defendants made their &0¢a) motion at the close of Nelson’s case-in-
chief, Judge Black ruled from thermh: “I find that there’s a factlidispute as to that, so | will
deny that at this time.” Trial Tr. at 720:22-230{€t). Instead of correcting Judge Black that
they were also arguing a purely legal issue Dbtendants continued to argue about the evidence
at trial until Judge Black cut them off, and theypved on to another rtion. See Trial Tr. at
720:24-722:25 (Court, Griffin). Similarly, at tredose of their case-inhief, the Defendants
again argued qualified immunity, and again Judge Bthked it based dithe interpretation of
the facts that the experts used.” Rule 50afr3:13-14 (Court). The Defendants still did not
correct Judge Black that they were making a puegjgal argument as well. Rule 50 Tr. at 3:13-
20 (Court).

Accordingly, the Defendants’ rule 50(a) tioms incorporating their Summary Judgment
Motion did not adequately preserve qualified imityia clearly established element. The Court
therefore denies their rule 5Q(Imotion concerning that purelydal issue. _Cf. Blissett v.
Coughlin, 66 F.3d 531, 539 (2d Cir. 1995)(affingithat party waived qualified immunity
defense at trial where the party “never artitedaa qualified immunitydefense distinct from
their contention -- the heart of their de$se throughout these queedings --that no

constitutional violation occurred.”); Buffgton v. Balt. Cty., 913 F.2d 113, 120-22 (4th Cir.

1990)(concluding that a party hadhived qualified immunity wére their argument “mentions
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qualified immunity for the officer-defendants,tthinges the argument wholly on the lack of a
constitutional violation -- it does not assdiiat these defendants were entitled to qualified
immunity because their conduct did not vielatearly established constitutional law*?).

V. THE COURT CONSTRUES THE DEFENDANTS’ RULE 50(B) MOTION AS A

MOTION TO ALTER OR AMEND A JUDG MENT PURSUANT TO RULE 59(E),
AND WILL AMEND THE JUDGMENT.

As explained above, the Defendants ask fograedy that rule 50(b) does not provide --
namely, they seek to alter or amend Judge i&acdgment. There is a rule, however, that
grants the remedy the Defendants seek -- rule 89(€he Court has discretion to interpret a rule
50(b) motion as a motion to alter or amend @ thotion’s substance is ote alter or amend a

judgment. _See United States v. Amado, 843dR867, 871 (10th Cir. 2016)(“The district court

acted well within its discretionn construing the motion asne for reconsideration. The

substance of the motion, not ftem or label, controls its dposition.”);_Yostv. Stout, 607 F.3d

% The Court’s conclusion that the Defenti waived qualified immunity’s clearly
established prong under rule 50(b)also guided by the Tenf@Bircuit’'s holding in_Kerns v.
Bader, 663 F.3d 1173, 1182 (10th Cir. 2011)(Gorsuch,ld.Kerns v. Bader, the Tenth Circuit
held that, regarding qualified immunity’s cleamygtablished element, a district court is best
guided by “the adversarial process to work throtlghproblem,” so that it can “culminate in a
considered district court decision, a decisioat tvill minimize the risk of an improvident
governing appellate deotsi.” Kerns v. Bader, 663 F.3d at 1183trict enforcement of the rule
50 waiver rules are a mechanism by which partan be encouraged to develop briefing at
summary judgment or earlier on the clearlyabished issue so that the Court can issue
considered decisions. Although tBeurt reaches the clearly esiabkd issue, infra at 96-101, it
does so with some reticence, because the parties have briefed the issue only late in the
proceedings. _See Mecham v. Frazief0 F.3d 1200, 1203 (10th Cir. 2007)(“qualified
immunity . . . should be resolved early as possible)(citations omitted).

%3The Court concludes that rule 59(e) insteacutef 60(b) is the correct rule as applied to
the Defendants, because they filed the motioniwitiwenty-eight days of final judgment. See
Williams v. Akers, 837 F.3d 1075, 1077 n.1 (10th Cir. 2016)(“Here, the defendants concede we
must construe their motion to reconsider as ke B0(b) motion because they filed it outside of
the Rule 59(e)’s 28-day time limit.”); Ysav. Richardson, 603 F.3d 1175, 1178 n.2 (10th Cir.
2010)(*A rule 59(e) motion must be filed withir2§] days of the entry of judgment.... A
motion for reconsideration filed after the [28]ydaeriod is construed as a motion seeking relief
from judgment under Rule 60(b).”).
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at 1243 (10th Cir. 2010)(“Where the motion requestsitastantive change in the district court's
judgment or otherwise questioiits substantive goectness, the motion is a Rule 59 motion,

regardless of its kel.”); Reqistry Systems Int'lLtd. v. Hamm, No. 08-0495, 2012 WL

4476635, at *4 (D. Colo. Sept. 28, 2012)(Brimmer jidt@(preting a rule 5@&) motion as a rule

59(e) motion). _Cf._S.E.C. v. Dowdelll44 F. App'x 716, 720 (10th Cir. Aug. 3,

2005)(unpublished)(holding a “motion for clacdition” was a rule 58) motion, because “it

called into question the correctness of the dewi¥)j; EIm Ridge Exploration Co., LLC v. Engle,

721 F.3d 1199, 1216 (10th Cir. 2013)(converting a Bdg) motion into a rule 50(b) motion,
because the 59(e) motion was “the functional edentaof a rule 50(b) motion.”). Because the
Defendants’ Motion effectively asks the Cototoverrule Judge Black’srder granting Nelson
judgment as a matter of law, see Motion at 43*Incorporating by reference their arguments,
points, and authorities in [the] Bandants[’] Motion to Alter . . . [gserting] that the jury verdict
should stand”), the Court will consider it asnotion to alter or anmel Judge Black’s judgment
pursuant to rule 59(&f.

Under rule 59(e)’'s framework, éhCourt is not restricted taule 50(b)’s remedies and
may alter the judgment when there is: “(1) atelimening change in the controlling law, (2) new
evidence previously unavailable, [or] (3) theed to correct clear error or prevent manifest

injustice.” Servant®f Paraclete v. Does, 204 F.3d at 10Ithe Tenth Circuit has noted that

motions to alter, amend, or reconsider should not rehash old arguments, or advance new

%The Court notes that the Defendants explicitly denied that their motion was one to alter
or modify the judgment._See Tr. at 28:19-23 {i@rj(“l think that whatshe was saying is that |
had already raised a Rule 59 motion and thatsséesying that I'm trying to do it yet again. And
this is [] purely a Rule 50(b) motion that | anisiag to preserve thessue for appeal.”). The
Court can find no authority restricting it fronercsidering the Motion as one to alter or amend
even when the party denies it as such.
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arguments or facts that couldveabeen raised eartie See United Statas Amado, 841 F.3d at

871 (“A proper motion to reconsider does not dymgtate facts previolys available or make

arguments previously made.”); Servants afdékete v. Does, 204 F.3d at 1012 (“Thus, a motion

for reconsideration is approptgawhere the court has misapprehended the facts, a party’s
position, or the controlling law. It is not appriate to revisit issuealready addressed or
advance arguments that could have been rarsgdior briefing.”). As the Court has already
noted, the Defendants’ Motion raises the samgeraents that the Defendants previously argued

during their Motion to Alter. Té Court, however, also concludést Servants of Paraclete v.

Does, does not force the Court to deny a motion to amend or alter, simply because it raises
identical issues; rather, it affords the Court theoopto deny that motion for reasons of judicial
efficiency. A court needot review a motion to alter or aneewith the same rigor if the motion
raises issues already considered, becauseutdwvaste time by forcing a judge to rewrite an
opinion already rendered. If, on the other hand, a party raiségrmtical issue on a motion to

alter, and, upon the district judgereflection, perhaps after pamss have cooled, he or she

concludes that he or she erred previously, &dss of Paraclete v. @8 does not chain that

district judge to an erroneolsgal conclusion. There is nownd reason for a district judge to
be unable to change a ruling hestie has made if he or she basome concerned that he or she
is wrong.

The Court concludes that Judge Black did cmtectly rule Nelson’'s RIMOL. Because
clear error is one ground on whithe Court can amend a judgmethie Court will alter Judge

Black’s ruling granting judgment as a mattéaw for Nelson and the Final JudgméhtHad

*The first two factors from Servants v. Pasdelv. Does do not weigh toward granting a
motion to alter or amend. First, the Daf@nts have pointed toward no new controlling
authority in their Motion concaing whether the officers’ actions were reasonable. In the
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Judge Black drawn all inferences in the Defenstdatvor, he could nabave properly concluded

that no reasonable juror could have found fer Brefendants. There was sufficient evidence to
reasonably infer that Nelson: (i) could have hidden a weapon in his waistband; (ii) acted with
hostility before the confrontatiorgnd (iii) could have beerttampting to escape from officers
after they opened fire on him. Additionalljtidge Black clearly erred by ruling that qualified
immunity did not apply, becauseettaw was not clearly establish&d.

A. THE COURT ALTERS THE JUDGME NT, BECAUSE A REASONABLE
JUROR COULD HAVE FOUN D FOR THE DEFENDANTS.

A reasonable jury could have found for the Defents. As explained above, the standard
for ruling on a rule 50(b) motion is similar to that for ruling on a rule 50(a) motion -- whether
there was sufficient evidence upon which a reabtanjury could have found for the non-moving

party. See Wagner v. Live Nation Motor Sigornc., 586 F.3d at 1244 (10th Cir. 2009)(“A

party is entitled to judgment asmatter of law ‘only if the adence points but one way and is
susceptible to no reasonable inferencescivimay support the oppog party’s position.”™

Hysten v. Burlington N. Santa Fe RyoC 530 F.3d at 1269 (quoting Tyler v. RE/MAX

Mountain States, Inc., 232 F.3d at 812 (10th Q00)). A district court must draw all

Defendants’ Motion, they argue that the offgesictions were reasonable under Graham -- the
same binding precedent that Judge Black usedetermine judgment as matter of law in
Nelson’s favor. _See Motion at 17-18; Black'si@pn 5-12. The Defendants also argue that
Medina, demonstrates the officereasonableness, but the Defendaatsed that same argument

in their SJ motion, which Judge Black denieB8ee Motion at 16-17; SWotion at 9-10; SJ
Opinion 3-5. Second, the Defendants havepnovided new evidence. As mentioned, supra,
many of the facts recited in the Defendants’tidio were identical to the facts cited in the
Defendants RIMOL Resp. See RIMOL Resp. at 5-13; Motion at 5-13. The Court therefore
concludes that thiactor also weighs against gtang a motion to reconsider.

%The Court’s previous analysis regarding dfiedi immunity waiver applies only to rule
50(b)’'s framework, because rule 50(b) referseimewed motions, requiring an initial motion to
begin with. _See M.D. Mark, Inc. v. Kerr—McGee Coib5 F.3d at 762; 9B C. Wright & A.
Miller, Fed. Prac. & Proc. Ci\§ 2537, at 603-04 (3d ed. 2008).
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reasonable inferences in the non-moving parfgv®r. See 586 F.3d at 1244. On this analysis,
all reasonable inferences mustdrawn in the Defendants’ favor. A court looks to three factors
to determine the overall reasonableness @f dffficers’ actions: (i) the crime’s severity;
(i) whether the suspect posesiammediate threat to the safety of others; and (iii) whether he is
actively resisting arrest or attempting tedlfrom arrest. See Graham, 490 U.S. at 396.

Here, a reasonable jury could have infertieat Nelson had a weapon on him, or could
have concluded that a reasonable police officeitd have believed that Nelson was concealing a
weapon -- making Nelson an immediate threalthdugh it is undisputed #t the sniper cleared
Nelson’s hands, it is also uisgiuted that Nelson woreteavy black leather jackdt. Several
officers subjectively believed th#te leather jacket could have concealed a weapon in Nelson’s

waistband, which the sniper wast able to clear for weapoffs. It is also undisputed that

3'Q: Do you recall what type ofa@hing [Nelson] was wearing?
A: Blue Jeans. He had a whifeshirt on, a black leather jacket.

Trial Tr. at 254:18-21 (Griffin, Johnston).

%Q: Were you ever able to confirm ormyewhether or not he had weapons in his
waistband or anything?

A: No.

Trial Tr. at 93:12-14 (Brown, Griffin).

Q: When [Nelson] was talkingith his hands, describe that if you can.

A: Whatever he was saying, and | anit make out what he was saying, his hands
were moving at the same time around his waist area.

Q: Did that cause you any concern?
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Nelson never put his hands up as ordered, walsb prevented the officers from clearing his
waistband®”® Although the officers had accounted for kmife and rifle, a reasonable jury could
have inferred that Nelson concealed another weapon. Accordingly, they could have concluded
that Nelson posed an immediate threat betbee officers opened fire with their non-lethal
weapons;

When viewed from the perspective of a reasonable officer on the scene, and in the

light most favorable to Officer Hacketthe situation presented a man. .. who

would not respond to any of the officers’ repeated demands to emerge, and who

kept his hands hidden in such a manner as to conceal a weapon . . . we determine
that the record contains substahévidence to quport the verdict.

Gutierrez v. Hackett, 131 F. App’x 621, 628-(10th Cir. May 3, 2005)(unpublished).

A: Yes, it did, because vatill did not know if this indridual had any weapons systems
in his waistband area.

Trial Tr. at 255:4-12 (Griffin, Johnston).

A: When [Nelson] first appeared and theant back inside of tnhome, my concern is
that he is arming himself. He returns. Hefant, had armed himselgr had a weapon in his
hand. He dropped that. | stillv&no idea if he has a weapooncealed somewhere on him.
And that is my concern the entire time.

Trial Tr. at 503:8-14 (Limon).

%9Q: During this direction of travel, as [Nelson’s] going down this driveway, is he given
commands to put his hands up?

A: Yes.
Q: Multiple times?
A: Yes, ma’am.

Q: At any time before hegped here at the edge of tfénce, did he put his hands
up?

A: Never.
Trial Tr. at 258:1119 (Griffin, Johnston).
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A reasonable jury could have also conchiidinat Nelson actively resisted arrest.
Although one reasonable inference is that Nelselatedly complied with all of the officers’
orders, another reasonable inference is tHalson, who was so drunk that he could not
remember what happened, was behaving drunkeelyatic, belligerent, and unpredictable. Cf.

Navarette v. California, 134 S. Ct. 1683,916(2014)(“[T]he accumulated experience of

thousands of officers suggests that. .. errbBgbaviors are stronglgorrelated with drunk
driving.”). A reasonable jury add also infer hostility or, aeast, antagonism based on Nelson
waving at the officers at the driveway’s edge arlihgethem to “[g]et the fuck out of here.”

Trial Tr. at 499:3 (Limon). _See Dixow. Richer, 922 F.2d 1456, 1462 (10th Cir.

1991)(“[T]urning around and swearing at [the officeould reasonably haveeen interpreted as
an act of resistance.”). Although Limon had @edeNelson to turn around, he had given that
command when he had first made contact Wdson, a stretch of time before Nelson had
stopped at the driveway’s ede. A reasonable jury could te, thus, inferred that Nelson’s
turn toward the house wa®t in compliance witlthe officer’s order tdurn around, but was an

act of resistanc&

“°Q: When [Nelson] stopped in the area ta indicate at the end dffiat fence line, did
you give him any commands to turn around?

A: No, those commands were givaitial -- on my initial contact with him.

Trial Tr. at 499:25-500:4 (Griffin, Limon).

*The Defendants maintain that the officers acted to prevent Nelson from returning to the
house to retrieve weapons. See Tr. at 279:9&riffin, Johnston); Motn to Alter at 11-12.
There is insufficient evidence for the Court t@awrthe inference that Nelson was returning to
the house to re-arm himself. There is no emk bearing on Nelson&ate of mind, and the
Court concludes that Nelson’s act of drompithe knife before emerging from the house
forecloses an inference that Nelson intended, atttme, to return home to arm himself with
weapons he had voluntarily drogpbearlier. Furthermore, gimeNelson’s otherwise erratic
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Given the facts that Nelson dhdhreatened his friend witveapons, potentially had a
weapon, and acted with hostility or resisted the pdiattempts to arrest him, a reasonable jury
could have concluded that Nelson posed an ichate threat and was resisting arrest. They
could have also concluded, accordingly, tha thfficers’ use of the following non-lethal
weapons was reasonable: (i) theanbag shot-gun; (ii) the woodbaton rounds; (iii) the flash

bang diversionary device; (iv) and the dog.e Skutierrez v. Hackett, 131 F. App’x at 624-25

(concluding that officers acted reasonably whestructing a “police dogo ‘bite and hold™ an
intoxicated man “who had broken into an autorfemm the middle of tk night, who would not
respond to any of the officers’ repeated demaondsmerge, and who kept his hands hidden in
such a manner as to conceal a weapoM&dina, 252 F.3d at 1126-27, 1132 (ruling that officers
acted reasonably by deployingoimlethal beanbag rounds” andefeas[ing] an attack dog,”
where the suspect “refused to leave [a] legukater complied, “communicated he had a gun,
emerged from the house covering what couldaeally be interpreted as a weapon, and began

walking away from the house” despite orderstop moving); Thomson v. Salt Lake Cty., 584

F.3d 1304, 1317 (10th Cir. 2009)(releasing a potlog on suspect who had “threatened his

wife” and officers “knew he was armed . . . didt constitute excessivferce.”); Brown v. The

behavior, a step towards the house, without migreot enough evidence to draw an inference
that a reasonable officer wouldliese that Nelson was returning ttee house for more weapons.

The Court concludes, however, a reasonallegould infer that Nelson was continuing
to disregard orders or could have been attergpo flee. There is testimony that Nelson was
looking around in what officers perceived as dttrglances” or glances where Nelson may have
been looking an escape route. See Trial afir 100:10-19 (Brown, Griffin);_id. at 259:17
(Johnston). Although a razor wire fence surrouhitie house and there was no ingress or egress
except for the driveway, this fact is insufficielo preclude a reasonable inference that Nelson
might have continued to disregapofficers’ orders or attempteid flee. Nelson might have
known of another means of escape or simply may fiagid¢o lock himself in the house. At that
time, a reasonable officer might believe thatsde intended armed himself with more weapons.
One step, or even a couple of steps, in thectlon of the house, alone, however, is insufficient
for the Court to draw the inference.
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City of Colorado Springs, 2017 WL4511355, at *7-8 (10th Cir. Oct. 10,

2017)(unpublished)(concluding th#sh-bang device was not necagigeexcessie force even

in a house “where innocent and unsuspectinigien sleep.”)(quoting United States v. Myers,

106 F.3d 936, 940 (10th Cir. 1997)). Even though dffficers failed to take tactical pauses
between beanbag shots, the Cawtild find no cases halt that failure to take a pause when
using non-lethal weapons is suféat to find excessiviorce in the face o suspect who posed

an immediate threat and resisted arrest. rddeer, while warnings are required, wherever
feasible, when using deadly force, Weimerdkis failure to warn Nelson about the dog alone
does not give rise to liability, because usingadice dog in the manner he did is not deadly

force. Thomson v. Salt Lake Cty., 584 F.3d at 1315 (“[W]e decline to deem a police dog’s

ability to bite and hold to be sufficient to k& [the dog]'s release, alone, an act of deadly
force.”).

The Court also concludethat a reasonablguror could have found, under the
circumstances, that Tasing Nelson six times m@&sonable. As Hughes testified, a Taser is a
“step down” in force from using a beanbagtgun, and is typically used “when someone is
resisting passively or actively” arrest. Trial Tr. at 342:24-343:2 (Hughes). The facts further
illustrate that a reasonable jury could have tmted that the force employed was reasonable.
After the police dog latched onto Nen’s left arm and Nelson cluteti the fence with his right,
Limon and Hughes approached Nelson. Seml Tr. at 362:8-11 (Hughes). As they
approached, one of the officers gave Nelson segeraimands to “let go of the fence.” Trial Tr.
at 364:15-25 (Hughes). Officer Limon themefl his Taser at Nelson. 363:16-17 (Hughes).
Limon’s Taser, however, appeared ineffectiv€ee Trial Tr. at 368:9 (Hughes)(“[Nelson]

didn’t look like -- he looked ke he was being Tased.”). Hughilen fired his own Taser from
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ten feet away from Nelson. See Trial Tr386:11-12 (Hughes). Hed#fied that Nelson was
moving “a great deal” as he deployed his Tased that Nelson was not complying with an
order to let go of the fence. See Trial at 364:21-25 (GriffinHughes);_id. at 366:23-25
(Griffin, Hughes);_id. at 368:6-7 (ijhes). Hughes subsequerttyicled the Taser six times over
thirty-seven seconds, in part because Nelson Stikdrolding onto the fence and appeared to be
fighting with the dog” and also in part to phelson in a position that would decrease the
likelihood Nelson could “stage an attack” agaiofficers “or run away agn.” Trial Tr. 369:3-
370:13 (Hughes). Hughes' Taser also appe#petave little effect on Nelson, because he
continued to move and “pull away from the dogéewvhile Hughes cycled his Taser. Trial Tr.
367:11-19 (Griffin, Hughes).

The Tenth Circuit has had many occasiongdmment on Taser use. Under binding
Tenth Circuit case law “it is excessive to wsd&aser to control a riget without having any
reason to believe that a lesser amount atde- or a verbal command -- could not exact
compliance.” _Casey, 509 F.3d at 1286 (10th 2007). In_Casey, the Tenth Circuit determined
that a reasonable jury couldrclude that excessive force oomd when an officer fired her
Taser “immediately and without warning” on a man who “was not fighting back” even though an

officer “had tackled him and ripped his shirt.” 509 F.3d at 1286. In Estate of Booker v. Gomez,

745 F.3d 405, 424 (10th Cir. 2014), the Tenth Cirsuitilarly determined that a reasonable jury
could conclude that Tasering a suspect fore¢ seconds longer than recommended when he
was already handcuffed on the ground and subdued by multiple deputies” was excessive. 745

F.3d at 424. In_Cavanaugh v. Woods Cross City, 625 F.3d 661, 665 (10th Cir.

2010)(“Cavanaugh I"), the Tenth Circuit agédund Taser use excessive. See 625 F.3d at 665-

66. There, the Tenth Circuit ruled that a readds jury could concludéhat Tasing a suspect
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from behind without warning was unreasonabkegduse the suspect “did not act aggressively”
toward any officers, and, although she may have bemed with a “kitchen knife,” it was not in
her hands when she was Tased. 625 F.3d at &63uling that the Taer was excessive in
Cavanaugh I, the Tenth Circuit phrasized that the susgt was “given no opptamnity to comply
with -- or to resist or to flee -- Officer Daviglgexpressed determinatitmmake an arrest” and
“[tlhe absence of any warning -- or of faatsaking clear that no waing was necessary --
makes the circumstances oistbase especially troubling6825 F.3d at 665 (quoting Casey, 509
F.3d at 1285). When, however, the Tenth Girconsidered Cavanaughfacts again after a
jury trial, the Tenth Circuit determined a readaergury could have coheded that the officer’s
force was reasonable when testimony revealedhieasuspect’'s “hands were stuffed underneath
her armpits, that she ran toward the door jair@m officers], and that she rebuffed [the

officer’s] verbal and physical efforts toogt her.” Cavanaugh v. Woods Cross City, 718 F.3d

1244, 1254 (10th Cir. 2013)(“Cavanaugh II”). Hligain Hinton v. City of Elwood, Kan., 997

F.2d 774, 777, 781 (10th Cir. 1993), the Tenth Cirnuid that using a “stun gun” three times

on an unarmed man “struggl[ing]” with severdfiaers by “kicking his feet, flailing his arms,

and biting” was “objectively reasonable” given the amount of resistance the unarmed man
offered. 997 F.2d at 777, 781.

Given this binding precedent, a reasonable joould conclude that, even after the
wooden-baton rounds, the beanbag rounds, and the dog, firing the Taser six times was
reasonable. Although Nelson’s arms were ocalpgereasonable jury calbtill conclude that
Nelson posed an immediate threat if heal lea weapon on him and there was reasonable
possibility that one arm could break freeWith Nelson strugglig against the dog, it is

reasonable to infer that, in tmoment, he could have escafdeain the dog or he could have
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gained enough leverage to liberdis right hand from the feado reach for a weapon. There
was also evidence that Nelson continued to résestofficers. For example, the officers gave
Nelson verbal commands to let go of the fenceéhey could safely arrest him, but Nelson did
not comply with those commands. See Tiial at 364:15-25 (Griffin, Hughes); id. at 368:6-7
(Hughes). Given the Tenth Circwtemphasis that failure to comply with verbal orders balances
toward finding force reasonable, see Caglng 625 F.3d at 665, Cavanaugh II, 718 F.3d at
1254, a reasonable jury could cam® that the Taser strike agsti Nelson was also reasonable,
because Nelson was not following commands.rthfew, there was evidence that Nelson “was
trying to pull away from the dog,” Trial Tr. &66:23-25 (Griffin, Hughes), and that he moved
around “a great deal,” Trial Tr. at 367:13-19u@thes). Although the evidence does not suggest

that Nelson struggled as much as the PimiHinton v. City of Elwood who “kick[ed] his

feet, flail[ed] his arms, and bit[Jofficers, a reasonable jury cautonclude that Tasing Nelson in
the face of his struggle with the dog was comparabTasing a suspewato was flailing against

an officer. _See Hinton v. City of Elwood, 997 Fa&dr77, 781. The Couthus, concludes that

a reasonable jury could have found for the DefenddnEor largely the same reasons, the Court

“?The Court notes that, in granting judgmentasatter of law, Judge Black determined
“[t]he jury may have been confused by the dismiged presentation of &htiff's case, and the
underwhelming credentials of PMiif's expert.” Black's Omion at 2. Judge Black was
present at the trial, and, unlike the Court, hiael opportunity to hear ¢hwitnesses firsthand.
The Court only alters Judge Black’s judgmdygcause binding Tenth Cuit caselaw dictates a
different outcome. Indeed, the Court notes thadge Black, on highly similar facts, denied
summary judgment in Nelson’s favor, which used the same standard that he used later to grant
judgment as a matter of law in Nelson’s favor. Séeopinion at 1-6. Sonw the facts of this
case, however, trouble the Court. In concludimg a reasonable juror could have found for the
Defendants, the Court is particularly sensitiwethe fact that Nelson was Tased six times over
thirty-seven seconds, while a trained dog mauledeffisarm and his right arm clutched a fence.
The appropriate standard requirthe Court to judge the officerfrom the pergective of a
reasonable officer on the scenthea than withthe 20/20 vision of hindsight,” Graham, 490 U.S.
at 396, but even with &t standard in mind, shocking a gkttvo year old ma six independent
times, while he clearly has no weapons in his hands, and after he has been hit by beanbag rounds,
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also determines that a reasonable jury coulek Haund either that thefficers did not commit a
battery or that the offiers acted reasonably orgood faith, shielding therftom liability under

New Mexico Law. _See Mead v. O’Connor, 1959-NMSC-077, 1 4, 344 P.2d 478, 479-80.

B. The Court Alters the Judgment, Becase the Officers Are Entitled to
Qualified Immunity.

The Defendants also assert that they atiéleshto qualified immunity for two reasons.
First, there was no constitutional violation, eswtond the law was not clearly established in
March, 2009"® Qualified immunity shields government officials from liability where “their
conduct does not violate clearlgstablished statutory or cditgtional rights of which a

reasonable person would have known.” Pears@uailahan, 555 U.S. at 231 (quoting Harlow v.

Fitzgerald, 457 U.S. at 818). Qualified immunity also shields officers who have “reasonable, but
mistaken beliefs,” and operates to protect officers from the sometimes “hazy border|[s]” of the

law. Saucier v. Katz, 533 U.S. at 205 (2001). éVvla defendant asserts qualified immunity, the

plaintiff must demonstrate: (i) # the defendant’s aotis violated his oher constitutional or
statutory rights; and (ii) thathe right was clearly established at the time of the alleged

misconduct. See Riggins v. Goodman, 572 F1301, 1107 (10th Cir2009). “A clearly

established right is generally defined as ghtiso thoroughly developed and consistently
recognized under the law of tharisdiction as to be ‘indiggable’ and ‘unquestioned.”

Lobozzo v. Colo. Dep't of Corr., 429 F. App’x. &0. “Ordinarily, in ordefor the law to be

clearly established, there mus¢ a Supreme Court or Tenthr€iit decision on point, or the

wooden-baton rounds, and a dog, supports a fimging of excessiveforce. The Court
concludes otherwise, however, because bindiegqutent dictates that a reasonable juror could
come to a different outcome, and the Court is vadrgppropriating the jy’s power to deliver a
verdict, unless precedent clearhdicates it must do so.

“In the following analysis, the Court consisemly the clearly eablished prong.
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clearly established weight of authority from other courts must have found the law to be as the

plaintiff maintains.” _Currier v. D@n, 242 F.3d at 923 (10th Cir. 2001).

The Tenth Circuit has recognized a sliding scale for qualified immunity’s clearly-
established inquiry.__Casey, 509 F.3d 1278, at 128#hce_Casey, however, the Tenth Circuit
may have walked back its holditigat a sliding-scale is the appriate analysis. See Aldaba v.
Pickens, 844 F.3d 870, 876 (10th Cir. 2016)(“AlddBba In Aldaba l1l, the Tenth Circuit

reconsidered its ruling in_Aldaba v. Pickef 3,7 F.3d 1148 (10th Cir. 20}(5Aldaba 1"), that

officers were not entitled to qualified immunigfter the Supreme Court vacated its decision in

light of Mullenix v. Luna, 136 S. Ct. 305 (2015)(peuriam). In concluding that they had

previously erred in Aldaba the Tenth Circuit determined:

We erred . .. by relying on excessivee®rcases markedly different from this
one. Although we cited Graham, 490 U3B6 (1989) to lead off our clearly-
established-law discussion, we did not juepeat its general rule and conclude
that the officers’ conduct had violated itinstead, we turned to our circuit’'s
sliding-scale approach measuring degiaesgregiousness in affirming the denial
of qualified immunity. We also reliegh several cases resolving excessive-force
claims. But none of those cases réshpinvolved a situation as here.

Aldaba ll, 844 F.3d at 876. The Tenth Circuittfier noted that its slidg-scale approach may
have fallen out of favor, because the sliding-stedérelies, in part, oHope v. Pelzer, 536 U.S.
at 739-41, and the Supreme Court’'s most recent gdalihmunity decisions do not cite Hope v.

Pelzer._See Aldaba Il, 844 F.3d8a¥ n.1. The Tenth Circuit explained:

To show clearly established law, tHepe [v. Pelzer] Court did not require earlier
cases with “fundamentally similar” factspting that “officals can still be on
notice that their conduct violates ta&slished law even in novel factual
circumstances.td. at 741, 122 S. Ct. 2508. This calls to mind our sliding-scale
approach measuring the egregiousness of con8eetMorris v. Noe, 672 F.3d

1185, 1196 (10th Cir. 2012). But the Supreme Court has vacated our opinion here
and remanded for us to reconsider our opinion in viewMaflenix, which
reversed the Fifth Circuit after finding that the cases it relied on were “simply too
factually distinct to speak clearly to thpecific circumstances here.” 136 S. Ct. at
312. We also note that the majority opinionMllenix [v. Luna] does not cite
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Hope v. Pelzer, 536 U.S. 730, 122 S. Ct. 2508, 1I5&d.2d 666 (2002). As can

happen over time, the Supreme Court might be emphasizing different portions of

its earlier decisions.
Aldaba 1l, 844 F.3d at 874 n.1. Since Aldabatlle Supreme Court has reversed, per curiam,
another Tenth Circuit decision regarding whettiee law was clearly established for qualified

immunity to attach to police officersSee White v. Pauly, 137 S. Ct. 548, 551 (2017)(per

curiam). In concluding that police officevgere entitled to qualifé immunity, the Supreme
Court emphasized: “As this Cduexplained decades ago, theaily established law must be
‘particularized’ to the facts othe case.” 137 S. Ct. at 552Vith that principle in mind, the
Supreme Court explained thatetiTenth Circuit “panel majdy misunderstood the ‘clearly
established’ analysis: It failed to identify a case where an officer acting under similar
circumstances as Officer White was held to hawtated the Fourth Amendment.” 137 S. Ct. at
552. Although it noted “& have held thaGarner and Graham do not by themselves create
clearly established law outsiden‘®bvious case,” the Supreme@t concluded “[t]his is not a
case where it is obvious that there wagadation of clearlyestablished law undéarner and
Graham.” 137 S. Ct. at 552.

White v. Pauly, is one of several cases thpr8me Court has decidadthe past several

years reversing Courts of Appeals on qualifiednunity’s clearly-estalbdihed prong._See City

and Cty. Of San Francisco v. Sheehan, 83%t. 1765, 1774 n.3 (2015)(collecting cases);

Mullenix v. Luna, 136 S. Ct. 305 (2015). In eatife Supreme Court colucled that there was

not a Court of Appeals or Supreme Court ciatually specific enougko preclude qualified

immunity. See Mullenix v. Luna, 136 S. Ct. 2t2 (“[Clases cited byhe Fifth Circuit and

respondents are simply too fadtyadistinct to speak clearlyo the specific circumstances

here.”); City and Cty of San Francisco, Calif. Sheehan, 135 S. Ct. at 1777 (“No matter how
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carefully a reasonable officer re@daham, Deorle, andAlexander beforehand, that officer could

not know that [his actions] violate[d] the Ninth Ciicsi test.”); Carroll v. Carman, 135 S. Ct.

348 350 (2014)(per curiam)(“Her¢he Third Circuit cited onlya single case to support its
decision that Carroll was not entitled to qualifissmunity. . .. [That case] does not clearly

establish that Caroll violatethe Carmans’ Fourth Amendmt rights.”); Wood v. Moss, 134

S. Ct. 2056, 2068 (2014)(“No decision of which waee aware, however, would alert Secret
Service agents engaged in croeahtrol that they bear a FirBmendment obligation ‘to ensure
that groups with different viewpis are at comparable locations at all times.”); Plumhoff v.
Rickard, 134 S. Ct. 2012, 2024 (20fR]espondent has not pointed tesany case -- let alone a
controlling case or a robust consensus of casdscided between 1999 and 2004 that could be
said to have clearly establighéhe unconstitutionality of usinigthal force to end a high-speed
car chase.”).

With that string of Supreme Court rulingsmphasizing the need for factually specific
cases to conclude that a law svelearly established, the Court rules that the Defendants are
entitled to qualified immunity. The Court wasable to locate any Tenth Circuit or Supreme
Court cases decided before 2009 that were flgtspecific enough to the officers’ conduct to
put them on notice that their conduct was unconstitatio That reality alone dictates that the
officers are entitled to qualified immunity. Nen’s briefing only offers arguments that the
conduct is so egregious under Gaahthat the officers are nottéled to qualified immunity.
See SJ Resp. at 15-21; Motion to Alter Rempl18-19. While recognizing that the Supreme
Court has left open the door that an “obvioustamder Graham may be clearly established for

gualified immunity, White v. Pauly, 137 S. Ct. at 58% Court concludes th#iis one is not an
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obvious case. The Court has already deterntin&ida reasonable jury could have found for the
Defendants, which forecloses the podgipbthat this is an obvious case.

The most analogous case it could find bustesesthe Court’'s conclusion. See Medina,
252 F.3d at 1132. In Medina, a suspect threatan@dn with a gun, locked himself in a house,
drank rum and used cocaine, and told officeh® \&rrived at the scerikat he had a gun. See
252 F.3d at 1126-27. Officers attempted to pade the man to leave the house peacefully;
instead the man wrapped a tdwwver a staple gun, exited tHeuse with the staple gun
concealed, refused to comply with police ordecsstop,” and walked away into the street. See
252 F.3d at 1127. Officers then opened fire witin-lethal beanbag rounds and sent a police
dog after him._See 252 F.3d at 1127. The nudnsequently dropped theapte gun, “turned to
the left,” causing some officers to believe theyravim the line of fire, and one officer shot the
man three times in the stomach with his audtic weapon._See 2523d.at 1127. On these
facts, the Tenth Circuit concluded that, bessathe man “communicated he had a gun, emerged
from the house covering what could reasondigyinterpreted as a weapon, and began walking
away from the house into the street,” tbéficers’ response “was reasonable under the
circumstances.” 252 F.3d at 1132. Although there are some factsahithrities between
Medina, and Nelson’s case, a reasonable officer could conclude that, using non-lethal force, such
as beanbag rounds, on Nelson was reasonabkn ghe _Medina’s facts, where firing an
automatic -- a deadly weapon -- under similardaetas reasonable. NMpver, any distinction

between the two cases is, ultimately, immatebakcause there is no Tenth Circuit or Supreme
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Court case factually analogous Nelson’s case that holds thafficers acted with excessive

force. The Court rules, accordingly, that dfeicers are entitled to qualified immunit§.

*“While the Court disagrees with Judge Blacid concludes that a reasonable jury could
have found for the Defendants, the Court shadudge Black's conclusion that, absent
controlling Supreme Court or Tenth Circuit, thevlahould be clearly established in this case.
As former Tenth Circuit judge, and now Stanford law school professor, Michael McConnell, has
pointed out, much of what lower courts do is réae implicit, unwritten signs that the superior
courts send them through their opinions. Seehislel W. McConnell, Addss at the Oliver Seth
American Inn of Court: How Does the Supremau@ Communicate Its Intentions to the Lower
Courts: Holdings, Hints and Miss&ignals (Dec. 17, 2014). If a district court in New Mexico is
trying -- as it does diligently and faithfullyte receive and read thenwritten signs of its
superior courts, it would appear that thep&me Court has signaled through its per curiam
qualified immunity reversals that a nigh identical case must exist for the law to be clearly
established. See supra at®RB- Although still statig that there might be an obvious case under
Graham that would make the law clearly essildd without a Supreme Court or Circuit Court
case on point, White v. Paulg37 S. Ct. at 552, the SuprenCourt has sent out unwritten
signals to the lower courts that factually identical or a highly similar factual case is required for
the law to be clearly established, and the T&ithuit is now sending thesunwritten signals to
the district courts. See Maie v. Board of County Comm’rs for County of Dona Ana, 2017 WL
3951706, at *3 (10th Cir. $& 8, 2017)(unpublished).

But factually identical or highly similarattual cases are not the way the real world
works. Cases differ. Many cases, such as this one, have so many facts that are unlikely to ever
occur again in a significantly similar way. Netheless, the Supremeo@t has crafted their
recent qualified immunity jurisprudence to effectively eliminate § 1983 claims by requiring an
indistinguishable case and by encouraging courgptetraight to the clelgrestablished prong.

See Saenz v. Lovington Mun. Sch. Dist.,, 105 F. Supp. 3d 1271, 1297 n.4 (D.N.M.
2015)(Browning, J.).

The Court disagrees with that approach. Thetmonservative, prinpgled decision is to
minimize the expansion of the juthlly created clearly estabtied prong, so that it does not
eclipse the congressionally enacted § 1983 remddhe judiciary should be true to § 1983 as
Congress wrote it. Moreover, in a day whefigeoshootings and excessive force cases are in
the news, there should be a remedy when thexedanstitutional violation, and jury trials are the
most democratic expression of what police acisoreasonable and what action is excessive. If
the citizens of New Mexico decidehat the Defendants used excessive force, the verdict should
stand, not set aside because the parties couldimbtan indistinguishable Tenth Circuit or
Supreme Court decision. Finally, to always detideclearly established prong first and then to
always say that the law is not clearly éfished could be stunting the development of
constitutional law. _See Aaron L. Nielsafa Christopher J. Walker, The New Qualified
Immunity, 89 S. Cal. L. Rev. B (2015). And while the Tenth Circuit -- with the exception of
now-Justice Gorsuch, see Shannon M. Grammel, Justice Gorsuch on Qualified Immunity, Stan.
L. Rev. Online (2017) -- seems to be in agreedmeth the Court, seee.q., Casey, 509 F.3d at
1286, the per curiam reversals appear to hawd é@mth Circuit stepping lightly around qualified
immunity’s clearly established prong, see Aldall, 844 F.3d at 874; Malone v. Board of

-97 -



IT IS ORDERED that the requests in Deféants’ Rule 50(b) Motion, and
Memorandum in Support, Requesting for the Judgnom the Jury Verdict to Stand; to Find
Defendants Have Qualified Immunity; and to Enter Judgment as a Matter of Law in Favor of
Defendants, filed July 26, 2012 (Doc. 201), are w@nn part and denied in part. The Court

will amend the Final Judgment.
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UNITED STATES DISTRICT JUDGE

Counsal: |
Justin Gonzalez N
Justin P. Pizzonia

Gonzalez & Pizzonia, L.L.C

Albuquerque, New Mexico

--and --

Ryan J. Villa
Ryan J. Villa Law Firm
Albuquerque, New Mexico

--and --

Sharon B Hawk
Hawk Law, P.A.
Placitas, New Mexico

Attorneys for Plaintiff Tony Nelson

County Comm’rs for County of Dona An2017 WL 3951706, at *3; Bwn v. The City of
Colorado Springs, 2017 WL 4511355, at *8, and willingeeerse district court’s decisions.

Thus, if the Court were writing on a clean slat would allow the jty verdict to stand,
but it would allow a jury to deliver a verdiootwithstanding qualifiedmmunity’s clearly
established prong. Nevertheledsspite its disagreement with the Supreme Court on qualified
immunity’s clearly established prong, a district court must apply the law faithfully and honestly,
and it will do so here.
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