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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RICHARD SIMON; JANELLE SIMON;
ERIC CURTIS and JOSE VEGA,

Plaintiffs !

VS. No. CIV 12-0096JB/WPL

HEATH TAYLOR; JERRY WINDHAM,;
PAT WINDHAM; MARTY L. COPE;
ARNOLD J. RAEL; B. RAY WILLIS;
THOMAS FOWLER; LARRY DELGADO
and THE NEW MEXICO RACING
COMMISSION,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i)e Defendants’ First Motion for
Summary Judgment as to Claim for Intentl Interference withProspective Economic
Advantage and Memorandum in Support Thereof, filed December 21, 2016
(Doc. 136)(“Defendants’ Intentiohénterference with Prospéee Economic Advantage MSJ");

(i) the Defendants’ Second Motion for Summpaludgment as to Claim of Fraud and
Memorandum in Support Thereof, filed Dedser 21, 2016 (Doc. 137)(“Defendants’ Fraud
MSJ"); (iii) the Defendants’ Tind Motion for Summandudgment as to Prima Facie Tort Claim

and Memorandum in Support Thereof, filbdcember 21, 2016 (Doc. 138)(“Defendants’ Prima

'on January 14, 2015, the Court entered anratisenissing without prejudice all of Eric
Curtis’ and Jose Vega’s claims in the ComplaiSee Order, filed January 14, 2015 (Doc. 99).
Plaintiffs Janelle Simon and Richard Simon aredhly remaining plaintiffs in this case. When
relating this case’s factual and proceduraldmsuntil the January 14, 2015, order, the Court will
use the term “Plaintiffs” to refer to the Simons, Vega, and Curtis collectively, with the
understanding that Vega and Curtis are no longaniiffs in this case. When referring to the
parties’ arguments on the motions at issueyedwer, the Court will refer only to the current
Plaintiffs.
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Facie Tort MSJ"); (iv) the Defedants’ Fourth Motion for Summadudgment as to Negligence
Claim and Memorandum in Support Therddéd December 21, 2016 (Doc. 139)(“Defendants’
Negligence MSJ"); and (v) the Plaintiffs’ Mon for Summary Judgment, filed December 22,
2016 (Doc. 140)(“Plaintiffs’ MSJ”). The Court held a hearing on January 25, 2017. The
primary issues are whether: (i) the Defemdaare entitled to summary judgment on the
Plaintiffs’ claims for intentionlainterference with pyspective economic advantage, fraud, prima
facie tort, and negligence, because the Bftandid not adduce sufficient evidence for a
reasonable jury, based upon theegwnderance of the evidence, to return a verdict for the
Plaintiffs on those claims; (iijvhether two laboratory test rdwuindicating the presence of
caffeine in a urine sample taken from Stolis Winner after the 2008 All American Futurity are
sufficient evidence for a reasonable jury, based upon the preponderance of the evidence, to return
a verdict for the Plaintiffs on the Plaintiffs’ ahas for intentional interference with prospective
economic advantage, fraud, primacie tort, and negligee; (iii) whether, orthis record, the
Plaintiffs can recover on an implied private sawf action arising undéne New Mexico Horse
Racing Act, N.M. Stat. Ann. 88 60-1A-1 to 60-B®, and the Racing Commission’s rules, N.M.
Admin. Code § 15.2.6; and (iv) whether, based on the record eviden&daitméfs are entitled

to summary judgment on their intentional inegehnce with prospective economic advantage,
fraud, prima facie tort, and negligence claims.

The Court concludes: (i) that the Defendaate entitled to summary judgment on the
Plaintiffs’ intentional interference with prosgiere economic advantage claim, because the two
positive tests results indicating the presence of caffeine in Stolis Winner’s urine establish such a
miniscule caffeine concentration a8 not to amount to evensaintilla of evidence supporting

the Defendants’ intentional adnistration of caffeine to the h&e with a purpose to interfere



with the Plaintiffs’ prospective contractual retes; (ii) that the Defedants are entitled to
summary judgment on the Plaiifgi fraud claim, because the dwtest results indicating trace
amounts of caffeine in Stolis Winner’s urine arsufficient for a reasonable jury to find that the
any of the Defendants knew th#ie horse had ingested cafile and, consequently, knowingly
made a false misrepresentation; (iii) thatfrefendants are entitled to summary judgment on the
Plaintiffs’ prima facie tort claim, because theottest results indicating trace amounts of caffeine
are insufficient for a reasonable jury to find tifa# Defendants improperly trained Stolis Winner
with a purpose to harm the Defendants; (@t the Defendants are entitled to summary
judgment on the Plaintiffs’ negligence clailmecause a reasonable jury could not find by a
preponderance of the evidence that the two teskisesstablish a breach of the standard of care
reflected by New Mexico Administrativeode 88 15.2.6.9(B)(2) and 15.2.6.9(L)(3)(c); (v) that,
even if the Plaintiffs could establish breaalreasonable jury coulibt find by a preponderance
of the evidence that ¢hminiscule amount of caffeine pezd in Stolis Winner caused the
Plaintiffs any injury; (vi) that the Plaintiffsannot recover on an implied private cause of action
under the New Mexico Horse Racing Act, N.Btat. Ann. 88 60-1A-1 to 60-1A-30, and the
Racing Commission’s rules, N.M. Admin. Co&e15.2.6, because Stolis Winner’'s two test
samples do not exceed the Racing Commissigmamulgated “regulatry threshold” for
caffeine as an “environmental contaminant[fl aubstance[] of human use” of “100 nanograms
per milliliter of plasma or serum [equivalent +0300 ng/ml in urine], below which the Racing
Commission does not impose any disciplinary actiwrthe presence of caffeine in a race horse,
N.M. Admin. Code 8§ 15.2.6.9(L)(3)(c); and (vii) thie Plaintiffs are noéntitled to summary
judgment on their claims, because the Plaintiffs have not met their burden to demonstrate that

they are entitled to judgment as a mattedasf on any of their clans based on the record



evidence of the two positive rdsiindicating trace amounts caffeine in Stolis Winner’s urine.
Accordingly, the Court (i) grants the Defendgnintentional Interference with Prospective

Economic Advantage MSJ, the Defendants’ Frisl®l), the Defendants’ Prima Facie Tort MSJ,
and the Defendants’ Negligence M&agd (ii) denies Plaintiffs’ MSJ.

FACTUAL BACKGROUND

The Court draws the factuddackground from the partiesissertions of undisputed
material fact in their cross motions fornsmary judgment. _See Defendants’ Intentional
Interference with Prospective Economic AdvaetddSJ at 1-4; Defendants’ Fraud MSJ at 1-4;
Defendants’ Prima Facie Tort MSJ at 1-3;f@wlants’ Negligence MSat 1-3; Plaintiffs’
Response to Defendants’ Motions for Suamyp Judgment at 2-20, filed January 4, 2017
(Doc. 143)(“Plaintiffs’ Response”Plaintiffs’ MSJ at 1-3; Defendds’ Response to Plaintiffs’
Motion for Summary Judgment at 1-3, @leJanuary 23, 2017 (Doc. 146)(“Defendants’

Response™y.

’D.N.M.L.R.-Civ. 56.1(b) provides:

The Memorandum must set out a conciseestant of all the matg&l facts as to
which the movant contends no genuine éseuists. The facts must be numbered
and must refer with particularity tthdse portions of theecord upon which the
movant relies. . . . The Response mustitain a concise statement of the material
facts cited by the movant as to whittfe non-movant contends a genuine issue
does exist. Each fact in dispute mbstnumbered, must refer with particularity
to those portions of theecord upon which the non-movant relies, and must state
the number of the movant’s fact that ispited. All material facts set forth in the
Memorandum will be deemed undisputedessl| specifically controverted. The
Response may set forth additional factseotthan those which respond to the
Memorandum which the non-movant conteragle material to the resolution of
the motion. Each additional fact must btedeed and must refer with particularity
to those portions of the record upon which the non-movant relies. ... The Reply
must contain a concise statement of éhéects set forth in the Response which
the movant disputes or to which the movasserts an objection. Each fact must
be lettered, must refer with particutgrto those portions of the record upon
which the movant relies, and must state ktter of the non-movant’s fact. All
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1. The 2008 All American Futurity.

material facts set forth in the Response will be deemed undisputed unless
specifically controverted.

D.N.M.L.R.-Civ. 56.1(b).

In submitting their respective cross motiof® summary judgment and respective
responses, the parties did not follow Local Rael(b)’s requirements. See D.N.M.L.R.-Civ.
56.1(b). Nor did either partyl& a reply brief. _See D.N.M.R.-Civ. 56.1(b)(“The Reply must
contain a concise statement obsle facts set forth ithe Response which the movant disputes or
to which the movant asserts an objection.”). In other words, they each set forth a statement of
undisputed facts, but did not téle Court, as theyhsuld have done, which dfie other parties’
factual allegations they dispute. At thendary 25, 2017, hearing on the parties’ cross motions
for summary judgment, the Court proposed an @ggr to resolve the gas’ noncompliance
with the local rules -- namely, to issue one aminanalyzing the facts from the five separate
motions for summary judgment, and do its bwstdecipher, for all the factual allegations
asserted, which are disputed and which are Tibé Court’s approach avoided the parties having
to resubmit their motions.__See TranscmftHearing at 35:23-38; taken January 25, 2017
(Court)(“Tr.”). The parties assented to theu@its suggested approach. See Tr. at 36:4-5 (“I
mean | think the Court can enter one order @solve all the summaljudgments.”)(Dunn); Tr.
at 35:13-14 (“I guess -- | understasart of [the] dilemma that énCourt is in.”)(Blackburn). In
accordance with the Court’'s proposal at the dan@5, 2017, hearing, éhCourt will take its
presentation of the facts fro(i) each of the Defendants’ four motions for summary judgment;
(ii) the Plaintiffs’ cross motion for summary juagnt; (iii) the parties’ respective responses; and
(iv) the record materials thatdlparties attach to their cross motions for summary judgment. See
Fed. R. Civ. P. 56(c)(3)(“The court need considely the cited materials, but it may consider
other materials in the record.”)The Court notes that the Dafants’ four motions for summary
judgment do not contain identicéctual allegations, compare,g., Defendants’ Intentional
Interference with Prospectileconomic Advantage MSJ Y 1-18,1a4, with Defendants’ Fraud
MSJ 11 1-16, at 1-4, and so the Court will drawigsv of the Defendants’ assertions of material
fact accordingly.

Moreover, at the hearing, th€@ourt requested thahe Plaintiffs clarify any factual
disputes they have with thBefendants’ enumerated uncontéstematerial facts, which the
Defendants provided in the Defemdsi four motions for summarjpidgment. _See Tr. at 22:19-
22 (“Well, the facts are the same for all four motions so tell me what the factual disputes are, if
any. Are these legal issues or factual dis@i}éSourt). The Plaintiffscounsel reviewed the
Defendants’ enumerated statements of unctedefacts in open coursstating whether the
Plaintiffs dispute each factuallegation. _See Trat 22:23-23:6 (Dunn); Tr. at 23:9-11 (Dunn);
Tr. at 25:21-27:10 (Dunn); Tr. &7:12-28:1 (Dunn). In the Coustpresentation ahe facts in
its summary judgment opinion, the Court wibrsider the Plaintiffs’ open-court statements
regarding which of the Defendantfctual allegations the Plaintiffs dispute, as well as the
allegations on which the Plaintiffs rely in theissertions of factual sjpute. Again, the Court
will also consider the record materials that plagties attach to their cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cod consider only the cited materials, but it
may consider other matals in the record.”).
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This dispute arises out of the tenth andIfreaind of the 2008 AlAmerican Futurity, a
quarter-horsérace at Ruidoso Downs, New Mexion September 1, 2008. See Plaintiffs’ MSJ
1 1, at 1 (asserting this fact); 2adants’ Response at 1 (not difpg this fact). The winning
horse in the 2008 All American Futurity entitlédte owners of the winning horse to a purse of
one million dollars._See Plaintiffs’ MSJ § 5, afa®serting this fact); Defendants’ Response at 1
(not disputing this fact). T owners of the second-place horgere entitled to a purse of
$285,000.00._See Plaintiffs’ MSJ 5, at 2 (assertirggfétet); Defendants’ Response at 1 (not
disputing this fact).

Defendants Jerry and Pat Windham (“the Windhams”) owned a horse, Stolis Winner.
See Plaintiffs’ MSJ T 2, at 2 (asserting this fa@lefendants’ Intentional Interference with
Prospective Economic Advantage W1§ 1, at 1 (asserting thiact). At all relevant times,
Defendant Heath Taylor trained $soWinner. See Plaintiffs’ MSJ 2, at 2 (asserting this fact);
Defendants’ Intentional Interference withoBpective Economic Advantage MSJ § 2, at 1
(asserting this fact). Plaiffs Richard and Janelle Simondh® Simons”) also owned a horse,
Jet Black Patriot. _See Plaiffist MSJ T 4, at 2 (assting this fact); D&ndants’ Intentional
Interference with Prospective Economic AdvaetddSJ § 3, at 1 (asserting this fact). “Stolis
Winner held the fastest qualifying time out alf 145 entrants for the 2008 All American
Futurity.” Defendants’ Prima Facie Tort MSJ5f at 2 (asserting this fact). See Plaintiffs’

Response at 2-4 (not disputingstifact). “Stdis Winner was the stronigvorite to win the 2008

All American Futurity.” Defendants’ Prima Faciert MSJ | 7, at 2 (asgdierg this fact). _See

*The American quarter horse “excels at spnigitshort distances. Its name came from its
ability to outdistance other horse breeds in ra¢esquarter mile or less; some individuals have
been clocked at speeds up to 55 mph (88.5 kim/American Quarter Horse, Wikipedia.org,
http://en.wikipedia.org/wikAmerican_Quarter_Horse (last visited Apr. 16, 2015).
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Plaintiffs’ Response at 2-4 (ndisputing this fact).

On September 1, 2008, at Ruidoso Downs, idhately before and after the race, many
people were in close proximity to Stolis Wemunder circumstances that did not control for
ambient caffeine contamination. See VideethDeposition of Heht Taylor at 181:11-25

(taken April 26, 2016), filed Januadly 2017 (Doc. 143-11)(“Taylor Depo.?).

A. ... To pet the horse if it's stding there or somethg | don't think is a
prohibited activity, but usually the horsewalking or gding ready to run.

Q. In the day of the running of th&l American, how many owners usually
appear -- at least in 2008 haonany owners that you'raware of appeared in the
paddock before the race?
A. Oh, countless. It's like opening thetgat a rock concertYou don’t have to
have pass credentials or any credentialsderoto get in the infield of a racetrack.
So it was just -- you couldn’t hardly walk, basically.
Taylor Depo. at 181:125 (Taylor, Blackburnj. At the race, Stolis Winner barely crossed the

finish line ahead of Jet BlacRatriot. See Plaintiffs’ MSJ %, at 2 (assertg this fact);

“In accordance with the Court’s proposatte January 25, 2017e&ring, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
judgment; (ii) the Plaintiffs’ ass motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachtteeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cotd consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

>The Plaintif's do not introduce record evidence that controverts the fact that,
immediately before and after the race, many peoeptre in close proximity to Stolis Winner
under circumstances that did not control forbéant caffeine contamination. The Plaintiffs
adduce record evidence, however, that caffeine was absent from the test barn, where a urine
sample was taken from Stolis Winner diredliger the race, see Plaintiffs’ MSJ at 10 (citing
Videotaped Deposition of Jesse Unruh atlBR5 (taken July 15, 2009), filed January 4, 2017
(Doc. 143-12)(“Unruh Depo.”), and from thRacing Commission’s koratory area,_see
Plaintiffs’ MSJ at 10 (citing Unttu Depo. at 32:25-33:9). Yet, #we Taylor Dep. reflects, the
test barn and the laboratory area are not thg lonhtions where Stolis Winner could have been
exposed to caffeine under circumstances that di¢omttrol for ambient caffeine contamination.
See Taylor Depo. at 181:13-25 (deking the paddock before thace as “a rock concert” and
stating “[y]Jou don’t have to have pass credentialaryr credentials in ordeo get in the infield
of a racetrack . . . you couldn’t hardly walk, basically”).
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Defendants’ Intentional Interference withoBpective Economic Advantage MSJ § 9, at 2
(asserting this facf).

A licensed veterinarian collected test sarmmdl®m each of the horses that competed in
the 2008 All American Futurity. See Plaintiffs’ MY 6, at 2 (asserting this fact); Defendants’
Response at 1-3 (not disputing this fdctfFollowing the race, blood and urine samples were
drawn from all ten horses that had run thee;,_see Unruh Depo. at 57:14-58:20, and the samples
were sent to the lowa State University Vatary Diagnostic Laboratory (the “lowa Lab”), see
Videotaped Deposition of Waltétyde at 56:20-23 (taken June 18, 2009), filed January 4, 2017
(Doc. 143-4)(“Hyde Depo.”j. Among the ten horses that rdre 2008 All American Futurity, at
most three horses, including Stolis Winner, pded the blood or urine samples that the lowa
Lab tested._See Hyde Depo.127:20-128:8 (testifying that theua Lab tested samples from

only three horses that ramyarace at the Ruidoso Downacetrack on September 1, 2088).

®The Defendants allege that “Jet BlaPlatriot finished apmximately 0.08 seconds
behind Stolis Winner in the 2008 All Americantiuty, almost exactly the time differential
between the two horses duringethyualifying race.” Defendant$ilPEA MSJ | 9, at 2. As
Plaintiffs characterize the finisBtolis Winner won first place by ‘f@aeck.” Plaintiffs’ MSJ at 4.

’In accordance with the Court’s proposatte January 25, 2017eé#ring, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
judgment; (ii) the Plaintiffs’ ass motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachttoeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cotd consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

®In accordance with the Court’s proposatte January 25, 2017e#ring, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
judgment; (ii) the Plaintiffs’ asss motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachtteeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cod consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

%In accordance with the Court's proposatte January 25, 2017, dréng, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
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The lowa Lab determined a pagé finding and estimated th#étere were 125 nanograms per
milliliter (“ng/ml”) of caffeine in Stolis Winner’'surine sample. _See Hyde Depo. at 67:19-68:7,
Letter from Wolfgang F. Muellei?h.D. to Julian Luna re: Caffeine in horse urine, #28428 at 1
(executed October 29, 2008), filed Janu&rg017 (Doc. 143-17 at 38)(“Mueller Letter™).The
New Mexico Horsemen’'s Association also edited the Louisiana State University Equine
Medication Surveillance Labokaty (the “LSU Lab”) to determine whether the same urine
sample taken from Stolis Winner containedfaiae. See Letter from Brenda Gabaldon to
Steven Barker re: Split Samples for TestingLgexecuted October 2008), filed January 4,
2017 (Doc. 143-17 at 35)(“Gabaldon Lettel"). The LSU Lab confirmed the presence of
caffeine in Stolis Winner’s urine sample at atineated concentration of 84.2 ng/ml. See Letter
from Steven Barker to Brenda Gabaldor dexecuted October 16, 2008)ed January 4, 2017

(Doc. 143-17 at 37)(“Barker lteer”); Mueller Letter at 12

judgment; (ii) the Plaintiffs’ asss motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachtteeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The coed consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

%n accordance with the Court’s proposatha January 25, 2017, hearing, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
judgment; (ii) the Plaintiffs’ ass motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachtteeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cotd consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

n accordance with the Court’s proposatta January 25, 2017, hearing, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
judgment; (ii) the Plaintiffs’ asss motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachtteeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cod consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

2In accordance with the Court’s proposatha January 25, 2017, hearing, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
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The rules and regulations promulgatedgfendant New Mexico Racing Commission

list caffeine as a Class 2 prohibited substdficBee Plaintiffs’ MSJ 6, & (asserting this fact);

judgment; (ii) the Plaintiffs’ asss motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachtteeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cod consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

BUnder New Mexico Administrative Code § 15.2.6.9,

The classification guidelines contained within the *“uniform classification
guidelines for foreign substances amtammended penalties and model rule”,
April 8, 2016, version 12.0 and *“association of racing commissioners
international inc. controlled therapeutitedication schedulfor horses”, version

3.0, revised March 25, 2016 by the association of racing commissioners
international, are incorporated by reference.

N.M. Admin. Code § 15.2.6.9. The Uniform Classdfiion Guidelines for Foreign Substances
and Recommended Penalties and M&tlde defines “Class 2” drugs as:

Drugs that have a high potel to affect performance. .. These drugs are 1)

not generally accepted as therapeutic tgem racing horses, or 2) they are
therapeutic agents that have a high potential for abuse. Drugs in this class
include: psychotropic drugs, certain nervous system and cardiovascular system
stimulants, depressants, and neuromiaschlocking agents. Injectable local
anesthetics are included in this class bseanf their potential for abuse as nerve
blocking agents.

See The Uniform Classification Guidelines freign Substances and Recommended Penalties
and Model Rule, Classdation Deadlines at v,
http://nmrc.state.nm.us/uploadsétinks/2337388252b64297a725500fd137ff3d/Attach_1 1.pdf
(“Uniform Classification Guidelines”). Caffeine is a class 2 substance. See Uniform
Classification Guidelines at 2.

New Mexico Administrative Codg 15.2.6.9(C)(1) also provides:

A finding by the commission approvedtaratory of a prohibited drug, chemical
or other substance in a test specimeia @borse is prima facie evidence that the
prohibited drug, chemical or other subst@anvas administered to the horse and, in
the case of a post-race test, wagspnt in the horse’body while it was
participating in a race. Prohibited substes include: drugs or medications for
which no acceptable levels have been ldstaed; therapeutic medications in
excess of established acceptable levels;tanbss present in the horse in excess
of levels at which such substances dootcur naturally; suli@snces foreign to a
horse at levels that cause interference with testing procedures.
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Defendants’ Response at3lnot disputing thisdct). Caffeine is a Ibmed substance under the
Racing Commission’s policy regardirtClass 2 prohibited substance&ee Plaintiffs’ MSJ { 6, at

2 (asserting this fact); DefendahResponse at 1-3 (not dispwgithis fact). Given the lowa
Lab’s and the LSU Lab’s results,dBs Winner tested positive for caffeine. See Plaintiffs’ MSJ
1 6, at 2 (asserting this facfpefendants’ Response at 2 (nospliting this fact). _See also
Videotaped Deposition of Julidruna at 17:19-22 (taken May 18, 2009), filed January 4, 2017
(Doc. 143-9)(“Luna Depo.”)(“[W]e had a caffeine posit. . .."). Indeed, the Defendants state
that, “[flollowing the running of the race, a timmount of caffeine was found to be present in
Stolis Winner.” Defendants’ Respse at 2 (asserting this fatl).

The positive tests taken after the race frosample of Stolis Winrmés urine are the only
evidence that Stolis Winnetlegedly was under the influence afsubstance that the Racing
Commission prohibits. _ See Defendants’ htiemal Interference withProspective Economic
Advantage MSJ { 11, at 2 (asserting this fac@yrffs’ Response at 2-4 (not disputing this
fact). Taylor, J. Windham, and P. Windham dat “knowingly or intetionally provide Stolis
Winner with caffeine and did not instruct anyoneragn [his or her] belifato provide Stolis
Winner with caffeine.” Defendants’ Intentional Interference with Prospective Economic
Advantage MSJ {1 10-12, at 2-3téaations added)(asserting tHaxt)(citing Defendant Heath
Taylor's Answers to Plaintiffs’ First Set odinterrogatories to AllDefendants at 3, filed

December 21, 2016 (Doc. 136-5)(“Taylor's FEirnswers”); Defendant Jerry Windham's

N.M. Admin. Code § 15.2.6.9(C)(1).

“The Plaintiffs did not specifidig controvert this assertioof fact, because they did not
file a reply brief._See D.N.M.L.R.-Civ. 56.1(b¥ll material facts set fidh in the Response will
be deemed undisputed unless speaiify controverted.”). Accordingly, the Court deems this
fact undisputed.
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Answers to Plaintiffs’ First Set of Interrogatories to All Defendants at 3-4, filed December 21,
2016 (Doc. 136-6)(*J. Windham’'s First Answexs’Defendant Pat Windham’s Answers to
Plaintiffs’ First Set of Intexgatories to All Defendants 3t filed December 21, 2016 (Doc. 136-
7)(“P. Windham's First Answers”)). See Affidawf Pat Windham 5, at 1 (executed April 10,
2015), filed December 21, 2016 (Doc. 136-8)('Windham Aff.”). See also Plaintiffs’
Response at 2-4 (ndlisputing this fact}> Moreover, Taylor, J. Windham, and P. Windham
have “no knowledge as to ingfeon of caffeine by Stolis Winer.” Defendants’ Fraud MSJ

1 14-16, at 3. _ See Plaintiffs’ Response at 2-4 (not disputing this®faErthermore, the

*The Plaintiffs do not specifitl controvert this factual allegation in the Plaintiff's
Response. This lack of anyigence to the contrary demonsésithat the discovery has not
panned out for the Plaintiffs. Itheir claims of fraud and their intentional interference with
prospective economic advantages ®laintiffs affirmatively allge that the Defendants provided
Stolis Winner with caffeine or instructed somedaeprovide Stolis Winner with caffeine. See
Plaintiffs’ Original Complaint{ 130 at 23, filed January 32012 (Doc. 1)(*Complaint”)(“The
Defendants Windham and Taylor's actions of intentionally providsiglis Winner with
performance substances were designed to distup{economic] relationships [with third
parties].”); Complaint 11 135-136 at 24 (allagithat the Defendants knowingly or recklessly
made false representationsathStolis winner was not undehe influence of substances
prohibited by the Racing Commission). ThaiRliffs' Complaint is not verified, and, under
D.N.M.L.R.-Civ. 56.1(b), all material facts stdrth in a party’s memorandum in support of
summary judgment “will be deesd undisputed unless specificatigntroverted.” D.N.M.L.R.-
Civ. 56.1(b).

*The Plaintiffs do not controvert thisadtual allegation in &ir response to the
Defendants’ summary judgment motions. The latlany evidence to ¢hcontrary shows that
discovery has not panned outr fthe Plaintiffs. In their claims of fraud and intentional
interference with prospective ewumic advantage, the Plaintififirmatively allege that the
Defendants had knowledge of Stolis Winner’s ingesof caffeine._See Complaint § 130, at 23
(“The Defendants Windham and Taylor’'s actiongraéntionally providing Stolis Winner with
performance substances were designed to distup{economic] relationships [with third
parties].”); Complaint 1 13536, at 24 (alleging that the Deftants knowingly or recklessly
made false representations that Stolis Winm@as not under the influence of substances
prohibited by the Racing Commissl). The Defendants allegiat the Plaintiffs’ “only
evidence to support aflegation that Defendants knew thereswzaffeine in Stolis Winner at the
time of the 2008 All American Futity is an alleged positive tefiom a sample taken after the
race.” Defendants’ Fraud MSJ { 13, at 3. their response, the Plaintiffs do not deny the
Defendants’ allegation regarditiige lack of evidence of the Bandants’ knowledge that Stolis
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Windhams were not aware of any prospecteenomic relationship between the Simons and
any third party relating to Jet Black PatrioSee Defendants’ Intentional Interference with
Prospective Economic Advantage MSJ at Bing Affidavit of Jerry Windham § 8, at 1
(executed April 10, 2015), filed December 21, 2016 (Doc. 136-3)(“J. Windham Aff.”); P.
Windham Aff. 1 3-4, at 1); Bintiffs’ Response at 5-8 (not disputing this fdét).Taylor,
however, has been, “and continues to be, eudpd from racing and fined for substance
violations similar to the violation at issue in this matter.” Plaintiffs’ M[S3] at 2 (asserting this
fact). See Defendants’ Responsé-& (not disputing this fact).

Caffeine is a known environmental contaminaSee Defendants’ Negligence MSJ { 10,
at 2 (alleging this fact); Plaintiffs’ Rgonse at 2-4 (not disputing this fatt).“There is a

standard within the horse racing industry to adeslevels of caffeinef 100 ng/mL in blood

Winner had ingested caffeine. See Plaintiffs’ Response at 2-4.

"n accordance with the Court’s proposatha January 25, 2017, hearing, the Court will
take its presentation of the facts from (i) eaththe Defendants’ four motions for summary
judgment; (ii) the Plaintiffs’ ass motion for summary judgmerttii) the parties’ respective
responses; and (iv) the record metis that the parties attachtteeir cross motions for summary
judgment. _See Fed. R. Civ. P. 56(c)(3)(“The cotd consider only the cited materials, but it
may consider other materials in tlezord.”). _See also supra, at n.2.

BaAlthough the Plaintiffs do not dispute ah caffeine is a known environmental
contaminant,_see Plaintiffs’ Response at 2l Plaintiffs dispute the materiality of the
Defendants’ factual allegations regarding enwinental contamination, see Plaintiffs’ Response
at 3, 12. The Plaintiffs rely on the Racing Corssion’s zero-tolerance for caffeine to assert that
the amount of caffeine found to be present ialiStWinner -- which is allegedly small -- is
irrelevant. _See Plaintiffs’ Respanat 3, 12; Plaintiffs’ MSJ at @The presence of caffeine in a
horse’s system is so prohibitive, that the Cossiain is not supposed to even consider the levels
of a substance found in a horsse}stem when penalizing violatdis. Regarding the Plaintiffs’
relevance argument, the Courtshareviously explained thatd]rguments and concerns about
the materiality and relevance of a fact do nepdite [it].” Walton v. N.M.State Land Office, 49
F. Supp. 3d 920, 924 n.2 (D.N.M. 2014)(Bromgy J.)(citing _O’Brien v. Mitchell, 883
F. Supp. 2d 1055, 1058 n.1 (D.N.M. 2012)(Browning,'[I-he Defendant’s] argument that the
facts underlying the state criminal case are imnateloes not specifically controvert those
facts, and the Court will therefore deem those facts admitted.”)).
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serum (a level greater thanlegled in this case}o be environmental contamination.”
Defendants’ Negligence MSJ § 10,2afalleging this fagt See PlaintiffsResponse at 2-4 (not
disputing this fact}? “Stolis Winner was not ured the influence of caffee at the time of the
2008 All American Futurity because the minimal amount of caffeine detected in the sample
could not have had any possildéect on the performance oflorse during a sprint race.”
Defendants’ Fraud MSJ | 12, at 3 (asserting fines). See Plaintiffs’ Response at 2-4 (not

disputing this factf°

Although the Plaintiffs do not gpute that an amount offégine of 100 ng/mL in blood
serum reflects environmental contamination, or 8tatis Winner’s test samples presented levels
of caffeine less than the levels that environmeratamination ordinarilcause, see Plaintiffs’
Response at 2-4, Plaintiffs dispute the matiyi of the Defendants’ factual allegations
regarding environmental contamiitat, see Plaintiffs’ Response at1®. The Plaintiffs rely on
the Racing Commission’s zero-tolace for caffeine to assert that the amount of caffeine found
to be present in Stolis Winner -- which is allegedly small -- is irrelevant. See Plaintiffs’
Response at 3, 12; Plaintiffs’ M&1 8 (“The presence of caff@nn a horse’s system is so
prohibitive, that the Commission m®t supposed to even considlee levels of a substance found
in a horse’s system when penaalyg violators.”). Rgarding the Plaintiffsrelevance argument,
the Court has previously explained that “[ajngents and concerns about the materiality and
relevance of a fact do not dispute [it].” Waidtv. N.M. State Land Office, 49 F. Supp. 3d at 924
n.2 (citing_O’Brien v. Mitchell, 883 F. Supp. 2t 1058 n.1 (“[The Defendant’s] argument that
the facts underlying the state cnmal case are immaterial does specifically controvert those
facts, and the Court will therefore deem those facts admitted.”)).

2%Although the Plaintiffs do not controvertethallegation that ®tis Winner was not
under the influence of caffeine #te time of the 2008 All Ameran Futurity, see Plaintiffs’
Response at 2-4, the Plaintiffs dispute the maiy of the Defendants’ factual allegations
regarding the non-effect of caffeine on Stolistwér during the race, s&aintiffs’ Response at
3, 12. The Plaintiffs rely on what they chdeaize as the Racing Conmsion’s zero-tolerance
for caffeine to assert that the amount of caffémend to be present in &ts Winner -- which is
miniscule -- is irrelevant._See Plaintiffs’ Respera 3, 12; PlaintiffsMSJ at 8 (“The presence
of caffeine in a horse’s system is so prohilgfithat the Commission st supposed to even
consider the levels of a substance found ihoase’s system when penalizing violators.”).
Regarding the Plaintiffs’ relevance argumemiie Court has previously explained that
“[aJrguments and concerns about the materiadityl relevance of a fact do not dispute [it].”
Walton v. N.M. State Land Offe, 49 F. Supp. 3d at 924 n.2tifey O'Brien v. Mitchell, 883
F. Supp. 2d at 1058 n.1 (“[The Defendant’s] arguntieat the facts underlyg the state criminal
case are immaterial does not specifically covert those facts, and the Court will therefore
deem those facts admitted.”)).
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2. The Stewards’ Decision and the Resultim Appeal to the Racing Commission.

The Racing Commission hell hearing of stewarffson January 8, 2009, to consider
disciplinary action against Tayl@and the Windhams. See Plaifsti MSJ § 7, at 2-3 (asserting
this fact); Defendants’ Responselafnot disputing this fact).The stewards disqualified Stolis
Winner, declared Jet Black Patriot the winnand issued penaltieagainst Taylor. _See
Plaintiffs’ MSJ | 7, aB (asserting this fact)ifcng Order of the SunlanBark Board of Stewards
at 17-18, filed December 22, 2016 (Doc. 140-16)(“Stels Order”)); Defendants’ Response at
1 (not disputing this fact). The stewardsyihg declared Jet Black Patriot the winner, also
issued an order requiring redibution of the first-place purseSee Plaintiffs’ MSJ | 7, at 3
(asserting this fact)(citing Stevds Order at 17-18); Defendan®Response at 1 (not disputing
this fact).

Taylor appealed the stewards’ decision and requested a de novo review of the evidence.
See Plaintiffs’ MSJ { 8, at 3 (asserting this faDgfendants’ Response at 1 (not disputing this
fact). The Racing Commission appointed a thoelgee administrative panel to hear Taylor's
appeal._See Defendants’ Negligence MSJ | 15(adsrting this fact); Plaintiffs’ MSJ § 9, at 3
(not disputing this fagt The Racing Commission excludee thlaintiffs from the administrative
proceedings. _See Plaintiffs’ MSJ at 18 (alhegthis fact)(citing Racing Commission Order
Denying Application to Appeaas Parties and Motion for Continuance at 22-27, filed December

22, 2016 (Doc. 140-16)(“Racing Commission Order”)d&btaped Deposition of Julian Luna at

?lSection 60-1A-2 of the Horse Racing tAdN.M. Stat. Ann. §§ 60-1A-1 through
60-1A-30, defines “steward” as “an employedle commission who supervises horse races and
oversees a race meet while in progress,utinog holding hearings regarding licensees and
enforcing the rules of the commission and the homsetrack.” N.M. Stat. Ann. § 60-1A-2GG.
One of the stewards’ duties t® conduct hearings on compis brought on the stewards’
motion, or on receipt of an official’s or thighrty’s complaint._See 15.2.1.9(B)(2)(a) N.M.A.C.
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31:1-24, 32:14-33:2 (dated May 18, 2009), dil&ebruary 22, 2016 (Doc. 140-10)(“Luna
Depo.”); Defendants’ Response at 2-4 (nopdisg this fact). The Racing Commission also
denied the Plaintiffs any righto intervene. _See Plaintiffd1SJ at 18 (alleging this fact);
Defendants’ Response at 2-4 (not disputing fat). Plaintiffs’ @unsel appeared at the
administrative panel hearing, but the admmaste panel denied him the opportunity to
participate or to provide the panel with docuta¢ion and evidence thhad been excluded from
the proceedings. See Plaintiffs’ MSJ at 18 (aflg this fact)(citing Cal Deposition of Leasa
Johnson at 28:23-29:12 (dated Septembe 2016), filed February 22, 2016 (Doc. 140-
7)(“Johnson Depo.”)); Defendants’ Response at 2-4 disputing this fact).The Plaintiffs refer

to the procedure surrounding the appeal @& $itewards’ decision as “highly questionable,”
which “deviated in important respects from thepadopted rules, as well as the traditions and
notions of due process . ...” Plaintiffs’ MS9,fat 3 (alleging thisdct); Defendants’ Response
at 2-4 (not disputing this fact)The Plaintiffs allege that “th€ommission, for the first time ever,
allowed Stolis Winner to remain the winner andréfore overturned the ralj of the Stewards.”
Plaintiffs’ MSJ § 9, at 3 (alleging this facipefendants’ Response at42(not disputing this
fact). The three-judge administrative parelammended that the Racing Commission conclude

that the Defendants did neiblate the rules of racing. S&efendants’ Neglignce MSJ § 15, at

3 (asserting this fact); Plaintiffs’ MSJ § 9, atrid{( disputing this fact).See also Report of the
Hearing Officer Panel at 21, filed Decemb&t, 2016 (Doc. 137-7)(“Hearing Officer Panel
Report”)(“The disciplinary rulings issued inishproceeding do not meet the regulatory test
necessary to be sustained because the prima facie evidence that a prohibited drug was
administered to Stolis Winner prior to wing the 2008 All American Futurity has been

rebutted”).  The Racing Commission adoptdde three-judge administrative panel’s
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recommendation and determined that the Defeisddiot not violate anypplicable rule. _See
Defendants’ Negligence MSJ  1&t 3 (asserting this fact); Plaintiffs’ MSJ § 9, at 3 (not
disputing this fact).

3. The Plaintiffs’ Texas Complaint.

The Plaintiffs filed a complaint in the United States District Court for the Western

District of Texas on November 11, 2008. eS8imon v. Taylor, No. CIV 08-0827 LY (W.D.
Tex., filed Nov. 11, 2008)(“Texas Complaint”)On November 4, 2010, the Honorable Lee
Yeakel, United States District Judge for the Sféen District of Texas, entered an order
dismissing the Texas Complaint for failure to statclaim upon which reliefould be granted.

See Order, filed Nov. 5, 2010 (Doc. 1-1), Simon v. Taylor, No. CIV 08-0827 LY (W.D.

Tex.)(“Texas Order”). The Texas Order svhdased, in part, othe Racing Commission’s
decision that no violation ofacing rules had occurred. See Te&Xarder at 5. The Plaintiffs

appealed to the United States Court of Appealstfe Fifth Circuit. _See Simon v. Taylor, No.

10-51148 (5th Cir., filed April 29, 2011)(Dot-2). On December 22, 2011, the United States
Court of Appeals for the Fifth Circuit vacated the district court opinion and ordered the case

dismissed without prejudice for lack of drsgy jurisdiction. _Se Simon v. Taylor, 455

F. App’x 444, 445-46 (5th Cir. 2011).

PROCEDURAL BACKGROUND

1. The Plaintiffs’ New Mexico Complaint.

On January 31, 2012, the Plaintifieed a complaint in the Birict of New Mexico._See
Complaint at 1. In the Compldjrthe Plaintiffs assert claimegainst Taylor and the Windhams
for: (i) intentional interferece with prospective economichaantage, see Complaint 1 127-32,
at 23; (ii) fraud,_see Complaifif] 133-39, at 24; andifiprima facie tort, see Complaint Y 140-
44, at 24-25. The Plaintifissd assert a count against Tayéod the Windhams for what the
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Plaintiffs alternatively describe as negligemcebreach of contract, s&Complaint § 146-52, at
26% Further, the Plaintiffsassert two claims under theodfteenth Amedment to the
Constitution of the United States of Americllieging that Marty L. Cope, Arnold J. Real, B.
Ray Willis, Thomas Fowler, Larry Delgado (“the Racing Commissioners”), and the Racing
Commission (collectively, “theState Defendants”) violated @hPlaintiffs’ procedural and
substantive due process rightSomplaint §{ 153-73, at 26-29. TR&intiffs alsorequest a jury
trial. See Complaint § 174, at 30he Complaint seeks the follavg relief: (i) an order to the
Racing Commission to release all the blood amdeusamples taken from any horse on the day
of the race so that the samples can be tdstethe presence of caffeine to determine whether
contamination occurred; (ii) an order prohibgi the Defendants from stating, advertising, or
declaring Stolis Winner is the winner of the 2008 American Futurity; (iif) an order declaring
Jet Black Patriot the winner dghe 2008 All American Futurity(iv) an order requiring the
Defendants to state that a court has declaetdBlack Patriot the winner of the 2008 All
American Futurity when inquired; (v) an ordawarding the Plaintiffs the difference in purse
between the first and second pldiceshers at the All American Rurity; (vi) anorder awarding
the Plaintiffs the difference in value of Jet BdaRatriot had he beeredlared the winner of the
All American Futurity without court interveion; (vi) an order awarding the Plaintiffs
reasonable stud fees and other income JeckBIPatriot would have earned but for the
Defendants’ wrongful conduct; (viii) in the altetive to an order awarding the race purse and a
declaration of the race order, an ordequieng the Racing Commission to conduct a new

hearing, allowing the Plaintiffs to present evidermnd argument, and granting the Plaintiffs the

*’The Plaintiffs state that “[ijthe event the claims made in this case are determined to
sound in contract, Plaintiffs allege the DefemdaWindham and Taylor breached their contact
and such breach proximately caused Piféshtdamages.” Complaint § 152, at 26.
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right to appeal the decision ofettnearing if necessargnd (ix) an order aarding the Plaintiffs
their reasonable attorngyfees and costs incurred in pecsiting this suit._See Complaint § 175,
at 30.

2. The Court Granted in Part and Deniedin Part the Defendants’ Motion to
Dismiss.

The Defendants moved to dismiss the PI#sitclaims. See Defendants Heath Taylor,
Jerry Windham and Pat Windham’s Motion to Dismiss Under Rule 12(b) and Memorandum in
Support Thereof at 1-13, filed May 9, 2012 (Doc. 7)(“Defendants’ MTD”). On September 26,

2013, the Court granted in part and denied i pafendants’ MTD. See_Simon v. Taylor, No.

1:12-cv-0096, 2013 WL 5934420, at *65 (D.N.M. Sep6, 2013)(Browning, J.). First, the
Court rejected the Defendants’ argument ttet Racing Commissios’ decision collaterally

estopped all of the Plaintiffs’ claimsSee_Simon v. Taylor, 2013 WL 5934420, at *56-65.

Second, the Court rejected the Defendants’ arguthanthe Plaintiffs faild to state a claim for
prospective economic loss or prima facie tecause “the Supreme Court of New Mexico
would hold that the Complaint states a valid mldor intentional interference with prospective
contractual relations and a validach for prima facie torto the extent the prima facie tort claim
is premised on the intentional act of imprdpdraining Stolis Winer.” 2013 WL 5934420, at
*27. The Court concluded, however, that,

to the extent the Plaintiffs’ prima facie tort claim is premised on the intentional

act of providing StolisWinner with a performancenhancing substance, the

Supreme Court of New Meot®o would hold that that claim does not satisfy the

first element of prima facie tort, because that element requires the commission of

an intentional lawful act.
2013 WL 5934420, at *27. Third, the Court held ttiet Supreme Court of New Mexico would
find an implied right of action under the New kieo Horse Racing Actral “that the legislative

intent behind the Horse Racing Act supportsimplied private rightof action.” Simon v.
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Taylor, 2013 WL 5934420, at *27 (citing Nat'l Trusir Historical Pres. v. City of Albuquerque,

1994-NMCA-057, 1 10, 874 P.2d 798, 801)). Accordmghe Court granted the Defendants’
motion to dismiss the prima facie tort claim ‘foe extent that the claim is premised on the
intentional act of providing Stisl Winner with a performance enhancing substance,” and the

Court denied the motion as to the renranclaims. _Simon v. Taylor, 2013 WL 5934420, at

*65.

3. The Court Dismissed the Plaintiffs’ Chims Against the State Defendants.

The Court dismissed the Plaintiffs’ claimsaatst the State Defendants. See Simon v.

Taylor, 981 F. Supp.2d 1020, 1058 (D.N2013); Simon v. Taylor, No. CIV 12-0096

JB/WPL, 2014 WL 3563268, at *3 (D.N.M. Julyl, 2014). On October 29, 2013, the Court
held that Eleventh Amendment immunity bars the Plaintiffs’ claims against the Racing
Commission and that the Racingr@missioners are entitled to qudsilicial immunity from the
Plaintiffs’ claims for damages. See 981 F. S@upat 1064. The Court al$eld that immunity

did not, however, shield the Racing Commissiorigrs injunctive relief. _See 981 F. Supp. 2d

at 1064. The Court dismissed thaiRtiffs’ due process claimsgbause the Plaintiffs failed to
“‘demonstrate that they ‘possessed a propertgrest to which due process protection was

applicable[.]” 981 F. Supp. 2d at 1064 (gug Camuglia v. City of Albuquerque, 448 F.3d

1214, 1219 (10th Cir. 2006)). The Court did not allow the Plaintiffs leave to amend the
Complaint, because the Plaintiffs did noomply with D.N.M. LR-Civ 15.1. _See 981

F. Supp. 2d at 1070 (*A proposed amendment to a pleading must accompany the motion to
amend.”)(quoting D.N.M. LR--Civ. 15.1). Athe October 29, 2013, scheduling conference,
however, the Court allowed the Plaintiffs to file a motion to amend that complied with

D.N.M. LR-Civ 15.1. _See 981 F. Supp. 2d at 107Dhe Plaintiffs did not file a compliant
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motion. See 2014 WL 3563268, at *1. Accordyngin July 11, 2014, the Court dismissed the
Plaintiffs’ claims against the State Defendamtith prejudice. _See 2014 WL 3563268, at *1.
The Court did not, however, “enter final judgment at [that] time or incthdelanguage from
rule 54(b) making the dismissal ordemmadiately appealable.” 2014 WL 3563268, at *3.

4. The Court Issued Discovery Orders Relating to Horse Blood and Urine
Samples, and Interrogatories to the Plaintiffs.

After the Court ruled on the Defendants’ nooi to dismiss, the Plaintiffs sought to
discover blood and urine samplesrfr twenty-three horses that paipated in a series of races

held at Ruidoso Downs, New Mexico, on Sapber 1, 2008. See Simon v. Taylor, No. CIV 12-

0096 JB/WPL, 2014 WL 6633917, at *1 (D.N.M. Nd\8, 2014). The Plaintiffs wanted the
Court to compel the Racing Commission todaree the samples. See 2014 WL 6633917, at *1.
The Court denied the Plaintiffs’ motion torapel, because the motion was premature and the
Plaintiffs’ informal discovery requests were pedurally improper, failing to satisfy either the
Federal Rules of Civil Procedure or the Locald3uof the United States District Court for the
District of New Mexico. Se@014 WL 6633917, at *1. Because tiest results were relevant,
however, the Court held that the Plaintiffsuld subpoena the Racing Commission and lowa
State University to produce the sanspler testing._See 2014 WL 6633917, at *1.

In a subsequent discovery order, the Couwtemrd R. Simon and J. Simon to verify their
amended interrogatory answers under oathyudes 33(b)(3) of the Federal Rules of Civil

Procedure requires. See Simon v. Tayidw. CIV 12-0096 JB/WPL, 2015 WL 2225653, at *37

(D.N.M. Apr. 30, 2015). Furthethe Court ordered: Xithe Simons to identify which documents
are responsive to certain of the Defendantgrhogatories relating tetud/mating agreements
concerning Jet Black Patriot; (ii) J. Simon toeard her answer to an Interrogatory regarding

communications between herself and the Defetsd@oncerning this Vesuit or its subject
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matter; and (iii) the Simons to respond to cerRiPs regarding J. Simon’s bank statements and
tax returns._See 2015 WL 2225653, at *37.

5. The Defendants’ December 21, 2016, Motions for Summary Judgment.

On December 21, 2016, the Defendants requested, pursuant to rule 56 of the Federal
Rules of Civil Procedure, that the Court erdemmary judgment in thefavor and against the
Plaintiffs on the Plaintiffs’ claims for: (i) tentional interference Wi prospective economic
advantage, see Defendants’ Intentional letenfice with Prospective Economic Advantage MSJ
at 1-6; (ii) fraud,_see Defendantstaud MSJ at 1-7; (iii) priméacie tort, see Defendants’ Prima
Facie Tort MSJ, at 1-6; and (iv) negligen see Defendants’ Negligence MSJ, at 1-8.

a. The Defendants’ Intentional Interference with Prospective Economic
Advantage MSJ.

The Defendants argue that New N law applies to the Platiffs’ claim for intentional
interference with prospective economic advantage, Defendants’ Intéonal Interference with
Prospective Economic Advantage MSJ at 4-5, thatl under New Mexico law, a plaintiff must
provide “there was an_actualgspective contractual relatiomhich, but for the Defendant’s
interference, would have beeconsummated,” Defendants’ témtional Interference with

Prospective Economic Advantage MSJ at 5@easis in original)(citing Anderson v. Dairyland

Ins. Co., 1981-NMSC-130, 637 P.2d 837, 841)(“Daingl Ins.”). The Defendants then state
that, in light of the undisputed material fadtse “Plaintiffs cannot provéhere was any ‘actual’
prospective relationship which was not consumohatea result of Stolis Winner finishing ahead

of Jet Black Patriot....” Defendants’ Intentional Interference with Prospective Economic
Advantage MSJ at 5. The Defendants argwe the Plaintiffs’ claim is grounded on only
speculation that, had Jet Black Patriot won th@828ll American Futurity, an unidentified third

party would have entered into asonomic relationship with thenSee Defendants’ Intentional
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Interference with Prospective Economic Advwageg MSJ at 5. The Defendants press that such
speculation is insufficient to overcome thef@®wlant’s motion for summary judgment on the
Plaintiffs’ intentional interference with prospe® economic advantage claim. See Defendants’
Intentional Interference with Prospective dBomic Advantage MSat 5. The Defendants
further argue that, because &dlinner is a gelding and, hesy incapable obreeding, it is
factually impossible that the Bendants took gainful opportunifieto breed Jet Black Patriot
away from the Plaintiffs._&e Defendants’ Intentional Interénce with Prospective Economic
Advantage MSJ at 6.

b. The Defendants’ Fraud MSJ.

Next, the Defendants assert tiNgw Mexico law applies tthe Plaintiffs’ fraud claim,
see Defendants’ Fraud MSJ atafd that the Plaintiffs failetb present cleaand-convincing
evidence to support any element of fraud, Beéendants’ Fraud MSJ at 5. The Defendants
proceed to march through the elements of fraBde Defendants’ Fraud MSJ at 5-7. First, the
Defendants contend that althougle tRlaintiffs offer evidence th&tolis Winner competed in
the 2008 All American Futurity, they “producet evidence showing how the mere fact of
competing was a representation that the hovss not in violation of the Race rules.”
Defendants’ Fraud MSJ at 5 (internal quotatioarks omitted). Second, the Defendants argue,
assuming that they represent that Stolis Wirnwas not under the infence of caffeine or
improperly trained, the Plaintiffslo not introduce sufficient evidence to show that “such a
representation would be false.” Defendarsaud MSJ at 5-6 (internal quotation marks
omitted). The Defendants indicate that thaimlffs present evidence showing only that a
“miniscule amount of caffeine” was found in thergde taken from Stolis Winner and that such

an amount, “to a scientific certainty,” had ndeet on the horse’s performance. Defendants’
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Fraud MSJ at 6. Third, the Defendants argust the Plaintiffs fd to produce clear-and-
convincing evidence showing that the Defendagither had knowledge of, or were reckless
about, the presence of caffeine in Stolis Winngee Defendants’ Fraud MSJ at 6. Fourth, the
Defendants press that the Plaintiffs introduceemiolence that the Defendants had an “intent to
deceive.” Defendants’ Fraud M&d 6. Last, the Defendantsgae that the Plaintiffs took an
action in reliance on the Defendants’ repredemta See Defendants’ Fraud MSJ at 6-7. In
support of this argument, the Defendants maintanttie Plaintiffs’ entryof Jet Black Patriot in
the 2008 All American Futurity does not demonstthed the Plaintiffs deimentally relied on
any representation that the Defendants m&ke Defendants’ Fraud MSJ at 6-7.

C. The Defendants’ Prima Facie Tort MSJ.

The Defendants also assert tNa&tw Mexico law applies to the Plaintiffs’ prima facie tort
claim. See Defendants’ Primadte Tort MSJ at 4. The Defenda argue that the Plaintiffs’
claim should not survive summary judgmengcause the Plaintiffs have not produced any
evidence to satisfy the first element of prima facie tort -- namely, that Defendants
“‘committed . . . a lawful intentional act . . . .Defendants’ Prima Facie Tort MSJ at 4 (citing

Lexington Ins. Co. v. Rummell997-NMSC-043, 1 10, 945 P.2d 992, 995). The Defendants

correctly state that the Court dismissed the Plaihpfisna facie tort claim tahe extent it relied
on allegations that the Defendamirovided Stolis Winner with caffeine, because such an act
would not be “lawful” as requiretb satisfy the first element gfrima facie tort. Defendants’

Prima Facie Tort MSJ at 4-5 (citing Sim®@. Taylor, 2013 WL 5934420, *46 (D.N.M. 2013)).

The Defendants also note, howewhgt the Court permitted the Ri#ifs’ prima facie tort claim
upon allegations that the Defemdis “improperly trained StolisVinner.” Defendants’ Prima

Facie Tort MSJ at 5 (citing_Simo v. Taylor, 2013 WL 5934420, *46 (D.N.M.
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2013)(Browning, J.)). The Defendants assert thisr discovery, the Plaiiffs’ only evidence

that the Defendants improperlyatned Stolis Winner is the positive test for caffeine. See
Defendants’ Prima Facie Tort MSJ at 5. Consequently, the Defendants argue that the Plaintiffs’
prima facie tort claim cannot sive summary judgment, becauge Plaintiffs had to produce
evidence other than Stolis Winner’s positive festcaffeine to substantiate a lawful intentional
act, and the Plaintiffs have foanded no such evidence. Sedddelants’ Prima Facie Tort MSJ

at 5. The Defendants additionally argue that “even if providing Stolis Winner with caffeine were
a lawful act,” the Plaintiffs have failed to inttuce evidence that the Defendant’s intentionally
committed such an act. Defendants’ Prima &3®@rt MSJ at 5. Accordingly, the Defendants
maintain that they are entitledd summary judgment on the Plaffgi prima facie tort claim.

See Defendants’ Prima Facie Tort MSJ at 5.

d. The Defendants’ Negligence MSJ.

The Defendants assert that New Mexico kEpplies to the Plaintiffs’ negligence claim,
see Defendants’ Negligence MSJ at 4, and that the Plaintiffs’ negligence claim should not
survive summary judgment, see Defendants’ Negligence MSJ at 4-7. First, the Defendants assert
that the Plaintiffs impute to them not only “a yuiot to provide caffeine to Stolis Winner,” but
also “a duty to prevent the presence of caffeine below accepted contamination levels.”
Defendants’ Negligence MSJ at 5. The Defendargsie that New Mexico tort law imposes no
such duty and that “[p]ublic polyjcdoes not support a finding otaty to prevent the presence of
environmental contaminants accepted by th@ustry.” Defendants’ Negligence MSJ at 5
(alteration added).

Second, the Defendants argue that the ®ffsirdo not present evidence to support a

finding of the Defendants’ breach of any dutee Defendants’ Negligence MSJ at 5. The
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Defendants maintain that the uncontested factoodstrate that they did not administer caffeine,
or cause caffeine to be administered, Stolis Winbecause “the allegedvie of caffeine is less
than ... the level recognizeddustry-wide as a threshold rfdifferentiating environmental
contamination from purposeful administrationDefendants’ Negligence MSJ at 5. Assuming
that the Plaintiffs’ theory of breach is grounded on Stolis Winner’s positive test for caffeine, the
Defendants assert that the Plaintiffs havedpced no evidence of breach or “of any other
possible violation of the rules of rag.” Defendants’ Negligence MSJ at 6.

Third, the Defendants argue that the Ri#fis fail to introduce evidence supporting
negligence’s cause-in-fact element. See Dadats’ Negligence MSJ & 7. The Defendants
press that, even if the Defendants provided Swisner with caffeine ootherwise violated any
duty owed to the Plaintiffs, thelaintiffs produced no evidencerdenstrating that such a breach
caused the Plaintiffs any injury. See DefamdaNegligence MSJ at 6-7. The Defendants
indicate that “Stolis Winner beat Jet Black Patriot by nearly the same time differential in both
gualifying and the finals of the 2008 All American Futurity.” Defendants’ Negligence MSJ at 7.
The Defendants accordingly argue that “[tlhe tmgount of caffeine alleged to be in the sample
was so insignificant it could not have altereé trerformance of Stolis Winner in any way.”
Defendants’ Negligence MSJ at 7.The Defendants maintain that the Plaintiffs presented no
evidence suggesting that JetaBk Patriot would have won the race but for the amount of
caffeine that Stolis Winner’s ingested. Seddddants’ Negligence MSk 7. The Defendants,
therefore, conclude that thelaintiffs’ negligence claim cannot survive summary judgment,
because the Plaintiffs introduce no evidencet“tmy alleged breached premised on the caffeine

positive caused them any damages.” Defendants’ Negligence MSJ at 7.
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6. The Plaintiffs’ Response to the Defendants’ December 21, 2016, Motions for
Summary Judgment.

The Plaintiffs respond to the Defendants’ four separate motions for summary judgment.
See Plaintiffs’ Response at 5-21.rdf| the Plaintiffs contend th#lbere are factual issues that
preclude summary judgment for the Defendants the Plaintiffs’ claim for intentional
interference with prgmective economic advantage. SkmintiffS' Response at 5-8. The
Plaintiffs state that the issue thie Defendants’ intent to interfei®a question of fact and allege
that, by “put[ting] Stés Winner in the race while the horegas under the influence of a banned
substance,” the Defendants “intentionally interfength prospective contractual relationships of
Jet Black Patriot.” Plaintiffs’ Response at 6. eTRlaintiffs also maintain that the Defendants
were aware of economic relationships betweenatimner of the 2008 All American Futurity and
third parties that redound to tienner, including breeding businesSee Plaintiffs’ Response at
6-7. The Plaintiffs contend that “although StaNsnner is a gelding . . . it does not follow that
Stolis Winner is incapable of taking breeding business from Jet Black Patriot,” because “if Jet
Black Patriot were rightfully declared the First place winner, breeding business would go to Jet
Black Patriot as the winner of the race.” PldigtiResponse at 7. Accordingly, the Plaintiffs
maintain that factual issueemain regarding (i) whether there were economic relationships
between the Plaintiffs and third parties related to Jet Black Patriot; and (ii) whether the
Defendants acted with the intent to interferéghwihose relationships bgntering Stolis Winner,
which had ingested some quantum of caffein@®, ihe race._See Plaintiffs’ Response at 8.

Second, the Plaintiffs argue that there are genigsues of material fact which preclude
summary judgment on their fraud claim. Sekintiffs’ Response aB-15. The Plaintiffs
maintain that the Defendants misrepresentedttiet horse was free of prohibited substances,

including caffeine._See PlaintiffResponse at 9. The Plaintiff®ntend that there is a genuine
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issue of material fact whether Stolis Winneas improperly under the influence of caffeine,
adverting to evidence that “Stolis Winner heaffeine in his system and it was metabolized
therefore ruling out any post-racentamination.” Plaintiffs’Response at 12. The Plaintiffs
state that, at trial, they “could offer expersttsmony and scientific evidence to show that the
amount of caffeine in Stolis Winner’'s system effected [sic] the horse’s performance.” Plaintiffs’
Response at 13. The Plaintiffssalcontend that there is angene issue of material fact
regarding whether the Defendanintentionally orknowingly provided Stolis Winner with
caffeine. _See Plaintiffs’ Response at 14-15. TlanBifs argue that there is a factual dispute
whether Taylor provided Stoligvinner with caffeine, adverting to evidence that “Defendant
Taylor has been banned from ragiand penalized for the use obbibitive substances before.”
Plaintiffs’ Response at 13. Comgently, the Plaintiffs maintaithat factual issues regarding
(i) whether the Defendants provided Stolis Winmgth caffeine; and (ii) whether the caffeine
that the horse ingested affected its performapeeclude summary judgment on Plaintiffs’ fraud
claim. See Plaintiffs’ Response at 14-15.

Third, as to their prima facie tort claim, tRdaintiffs argue that “[tlhere is no question
that the entry of Stolis Winner in the race was itself a lawful act.” Plaintiffs’ Response at 15.
The Plaintiffs also state that “there is no question that Stolis Winner’s inclusion with the
knowledge of his caffeine treatment was intendethjire Plaintiffs and the other sponsors of
horses in the race.” Plaintiffs’ Response at I¥evertheless, the Plaintiffs maintain, in the
alternative, that “the question fthe Defendant’s] intent [to commission a lawful act to injure
the Plaintiffs] is a disputed issue of matefedt,” foreclosing summary judgment. Plaintiffs’
Response at 16.

Last, regarding their negligence claim, tRkintiffs state that the “Defendants owed
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Plaintiffs a duty to abide by the Rules andjulations of the Racing Commission...as a
competitor in a Race in which Plaintiffs wemavolved.” Plaintiffs’ Response at 16. The
Plaintiffs rely on “the clear tas that governed this race, gaing that the Racing Commission’s
prohibition of caffeine is a “dtt liability zero-tolerance” ruleand, consequently, includes no
safe harbor for levels of caffeine below a agrtlevel that the horse racing industry would
consider as an environmental contaminantairfffs’ Response at 17. The Plaintiffs again
assert that the Defendants breached a dutyefwtheir horse had caffeine in its system,”
Plaintiffs’ Response at 17, buargue, in the alternative, &h “even if environmental
contamination were relevant, the question of aombation would be a fact question for a jury,”
Plaintiffs’ Response at 19. The Plaintiffs funtttontend that the “Defelants’ breach of duty
caused Plaintiffs’ injuries because the disdigaiion of Defendants’ horse ... would place
Plaintiffs’ horse in First upon a reorder of tRace.” Plaintiffs’ Response at 17 (alterations
added).

7. The Plaintiffs’ MSJ.

The Plaintiffs cross-moved for summary judgm on their tort claims for intentional
interference with prospective contract relations, fraud, prima facie tort, and negligence. See
Plaintiffs’ MSJ at 23-27. At the outset of theigament, the Plaintiffs restate a series of facts
about which, they contend, there is no genuinpules See Plaintiffs’ MSJ at 4. First, the
Plaintiffs contend that Jet &k Patriot would havébeen declared the winner “[h]ad the
disqualification of Stolis Winner beeenforced as it should have...” Plaintiffs’ MSJ at 5.
Second, the Plaintiffs contend that damagesnatein dispute, statm that they should be
awarded the difference betwee fiirst-place purse of $1 millioand the second-place purse of

$285,000. _See Plaintiffs’ MSJ at T.hird, the Plaintiffs maintaithat “[iJt is also uncontested
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that [Stolis Winner] tested positiverfoaffeine.” Plaintiffs’ MSJ at 5°

The Plaintiffs then assert that “[tlhe reepresence of caffeine in a horse’s system
requires automatic disquadation.” Plaintiffs’ MSJ at 7. In support of that assertion, the
Plaintiffs rely on § 15.2.6.9C(1) of the New MeaiAdministrative Code, which provides that a
finding of

“a prohibited drug, chemical, or other sulbsta in a test specimen of a horse is

prima facie evidence thahe prohibited drug, chemical, or other substance was

administered to the horse and, in the ocafsa post-race testyas present in the

horse’s body while it was pigcipating in the race.”

Plaintiffs’ MSJ at 7-8 (quoting.M. Admin. Code § 15.2.6.9C(1))The Plaintiffs contend that

the “presence of caffeine is so prohibitive, that the [Racing] Commission is not supposed to even
consider levels of a substance found in a horsgstem when penalizing violators.” Plaintiffs’

MSJ at 8. The Plaintiffs further allege that, éewvere contamination a factor that could allow
Defendants to avoid liability, . . . there is noedible evidence and only speculation that any
contamination occurred.” Plaintiffs’ MSJ at 10.

The Plaintiffs then attempt to shoehorn thisieory of the case into an argument for
summary judgment on the four separate New Elexort actions. Regarding their claim for
intentional interference with prospective contract relations, the Plaintiffs argue that they “have
shown ‘there was an actual prospective camira relation which, bufor [the Defendants’]
interference, would have been consummated.” Plaintiffs’ MSJ at 23 (alterations

original)(quoting_Dairyland Ins., 1981-NMST30, 13, 637 P.2d at 841). The Plaintiffs also

state that their “horse would have placed FirstfbutDefendants’ interfence.” Plaintiffs’

ZIn the Plaintiffs MSJ, the Plaintiffs stateathit is “uncontested that Jet Black Patriot
tested positive for caffeine.” Plaintiffs’ MSJ at $he Court concludes that this statement is an
error in the Plaintiffs’ brief, becae the Plaintiffs’ entire theory dfie case is premised on Stolis
Winner, not Jet Black Patriot, testing positive for caffeine.
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MSJ at 24.

Regarding their fraud claim, the Plaintifentend that the “Defendants misrepresented
that their horse was free ofgfrbited substances, including caffeine.” Plaintiffs’ MSJ at 25.
The Plaintiffs also assert that “[ijt may be iméd from the circumstances, including Defendant
Taylor’s prior history of violatins, the Defendants’ intent was deceive or induce reliance.”
Plaintiffs’ MSJ at 25. The Plaintiffs then stathat they “relied on the representation that a
competitor, Defendants’ horse, was free of thehfnited substance and that the rightful winner
would be provided with the First Rla purse.” Plaintiffs’ MSJ at 25.

With respect to their prima facie tort claithe Plaintiffs list the elements of prima facie

tort, see Plaintiffs MSJ at 25 (citing Lexjton Ins. Co. v. Rummel, 1997-NMSC-043, § 10, 945

P.2d at 995), and then make aie® of allegations ostensiblelated to those elements, see
Plaintiffs’ MSJ at 26.The Plaintiffs state:

In the alternative, if Defendants did not intentionally provide Stolis Winner with
the illegal substance, the fact remathst the substance was, indeed, in the
horse’s system. This is a serious offe as is indicated by the Rules zero-
tolerance policy. The re-placement oé ttirugged horse as\hag finished First
was also highly unfair, and even unheardbefore this matter arose. All of these
factors and more, point invfar of a finding by his Court ahtent. The Plaintiffs
were injured as a result dbefendants’ actions, specifically the presence of
caffeine in Defendants’ horse.

Plaintiffs’ MSJ at 26.
Finally, regarding the Plaintiffs’ negligenceth, the Plaintiffs argue, in entirety, that

Defendants owed Plaintiffs a duty to abide by the Rules and regulations of the
Racing Commission and State of New Mexasoa competitor in a Race in which
Plaintiffs were involved. Defendants breached that duty when their horse had
caffeine in its system, as was shown unequivocally by the two undisputed test
samples. As a result of this breach, Riffs were injured, losing both the First
Place purse and the monies and profitsatlyerelated to wining [sic] First Place

at the All American Futurity.

Plaintiffs’ SIJM at 27 (alteration added).
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8. The Defendants’ Response to the Plaintiffs’ MSJ.

The Defendants respond to the PlaintiffdSJ. See Defendants’ Response at 1-9.
Throughout their Response, the Defendants relthersettled proposition that, in the summary
judgment posture, “[tlhe moving @& bears the initial burden offima facie showing that they

are entitled to summary judgméntDefendants’ Response at 3 (alteration added)(citing Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)(“Celojex”The Defendants state that, “[in this
case, Plaintiffs have not metihinitial burden because theyveapresented no evidence of any
act, omission, or other activity of these tpardar Defendants [as opposed to the State
Defendants] to support liability under any of thtbieories of liability.” Defendants’ Response at
3 (alterations added).

First, regarding the Plaintiffs’ claim for intentional interference with prospective
economic relations, the Defendants contend that “Plaintiffs had the burden to present
uncontested evidence both _of a¢tpspective contractual relatis which, but for Defendants’
interference, would have beeonsummated . ...” Defendant®esponse at 3 (emphasis in
original)(citing Dairyland Ins., 1981-NMSC-13%,13, 637 P.2d at 841). The Defendants also
allege that the Plaintiffs have the burdennteke “a strong showing that the primary motive
behind Defendants’ actions wagg@nal vengeance or spite.” féadants’ Response at 3 (citing

Lenscrafters, Inc. v. Kehoe, 2012-NMSC-08042, 282 P.3d 758, 768). The Defendants then

argue that, because the Plaintiffs failedpi@sent any evidence “of any actual contractual
relation that was not consummated or any impropetive of Defendants,” the Plaintiffs are not
entitled to summary judgment on their clainr fimtentional interfeence with prospective
economic relations. Defendants’ Response at 3.

Second, regarding the fraud claim, the Defants contend that the “Plaintiffs are
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required to provide clear-and-convincing uncontested evidence to support each element.”

Defendants’ Response at 4 (citing Simon v. Taylor, 2013 WL 5934420, at *18). The Defendants

then contend that the Plaintiffs “presenteden@ence of any misrepregation made by any of
Defendants to them,” offering only the fatttat Stolis Winner competed in the 2008 All
American Futurity as evidence of the Defemisa alleged misrepresttion. Defendants’
Response at 4. Further, the Defants allege that ¢h‘Plaintiffs have provided no evidence, let
alone clear and convincing evidence, thay @efendant had any knowledge of any false
representations or recklessness reigg the same, any inteto deceive Platiffs, or that [the
Plaintiffs] detrimentally relied on any repesgation.” Defendants’ Response at 4. The
Defendants assert that counsel’s arguments are not evidence and, having offered no evidence of
any misrepresentation, the Plaffstiare not entitled to summarydgment on their fraud claim.
See Defendants’ Response at 4.

Third, regarding the prima facie tort claimetBefendants allege that the Plaintiffs argue
that the “Defendants_intentiolha provided Stolis Winner witha banned substa@dn violation
of law.” Defendants’ Response at 5 (emphasisriginal)(citing Plaintiffs’ MSJ at 26). The
Defendants maintain that the Plaintiffsilfé&o produce any evidence that the Defendants
intentionally provided Stolis Winmevith a banned substance, but even if the Plaintiffs produce
such evidence, then “this would preclude recovergler a theory of prima facie tort because it

would be an unlawful act.” Defendants’ $p@nse at 5 (citing_Simon v. Taylor, 2013 WL

5934420, at *46). The Defendants main that the undisputed facthow that the Defendants
did not “intentionally commit any \aful act with the intent to harm Plaintiffs,” and, accordingly,
the Plaintiffs are not entitled to summary judgrnen their prima facie toclaim. Defendants’

Response at 5.
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Last, the Defendants argue thiae Plaintiffs are not enl#td to summary judgment on
their negligence claim. _See Defendants’ jRese at 5-8. Responding to the Plaintiffs’
argument that the Defendants had a dutyalbide by the Racing @amission rules, the
Defendants contend that “[e]agnovision cited by Plaintiffs... address[es] the conduct of a
trainer, not an owner.” Defelants’ Response at 6 (altecsts added). Consequently, the
Defendants argue that the Plaintiffs “haveddilto present any duty potentially breached by
Defendants Windham.” Defendants’ Response at<$to Taylor, the Defedants press that “the
regulatory authorities chargedtiioverseeing horseracing in Wévlexico determined there was
no violation of any duty on . .. g part.” Defendants’ Responsg 6 (alterations added). The
Defendants also argue that the Plaintiffs, by raisgetheir negligence claim, attempt to impute a
duty on the Defendants “to prevent the preseof caffeine below accepted contamination
levels.” Defendants’ Response at 6. Thdeldants counter, however, that the law knows no
such duty._See Defendants’ Response at 6.

The Defendants argue not only that summadgment is inappropriate, because they
owed no duty to the Plaintiffs, but also that Blaintiffs are not entitieé to summary judgment,
because the Plaintiffs fail tmake a prima facie showing thhie Defendants breached any duty
owed to the Plaintiffs. _See Defendants’ Resgoat 7. According to the Defendants, “[tlhe
uncontested facts show Defendants did not adtenicaffeine to StoliVinner or otherwise
cause caffeine to be administered to Stolis Winner.” Defendants’ Response at 7. To support this
conclusion, the Defendants advert‘tbe fact that the allegedvel of caffeine is less than the
equivalent 100 ng/ml as measured in blood reerthe level recognized industry-wide as a
threshold for differentiating environmental contamination from purposeful administration.”

Defendants’ Response at 7. The Defendamdstend that, as the New Mexico Racing
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Commission determined, “there was no viaatiof the rules of racing,” and, because the
Plaintiffs fail to present evidence otherwisegitmegligence claim fails Defendants’ Response
at7.

The Defendants additionally argue that, evethéf presence of caffeine in Stolis Winner
violated a duty they had to the Plaintiffs, thaiRliffs failed to show that this alleged breach
caused the Plaintiffs an injurySee Defendants’ Response &8.7-The Defendants assert that
“[t]he tiny amount of caffeine allegeto be in the sample was swignificant it could not have
altered the performance of StoWiéinner in any way.” DefendasitResponse at 8. They argue
that, because the “Plaintiffs have not shown Jet Black Patriot would have been the first place
horse but for any act or omission of Defendarttsg” Plaintiffs do not establish their prima facie
showing and, consequently, aret rmtitled to summary judgment on their negligence claim.
Defendants’ Response at 8The Defendants conclude by requesting that the Court enter
summary judgment in their favor, and against theni#fés, as to all the Plaintiffs’ claims in the

Complaint.

9. The Hearing.
On January 25, 2017, the Court held a imgaon the Defendants’ four December 21,

2016, motions for summary judgment and the Pi&tSJ. See Draft Tanscript of Summary
Judgment Motion Hearing, taken Januab, 2017, at 1:21-23 (Court)(“Tr.%. The Court began
by inquiring whether the parties thght there were any facts in digp, necessitating trial. See
Tr. at 1:19-2:4 (Court). The paes did not provide the Court with a clear answer, but suggested

that there was no disputed faejuiring a jury and that theo@Qrt could decide the Plaintiffs’

**The Court’s citations to the transcript tfe hearing refer to the court reporter’s
original, unedited version. Anyrfal transcript may contain slithh different page and/or line
numbers.
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claims as a matter of law. See Tr. at 3:10-14(#ss let me just be bluabout it. If we go to
trial in this case we’re not exactly sure what thiat is the fact issue you submit [to the] jury[.] |
mean what does the charge lodelif you go to trial[?]")(Dunn).

The Court then inquired into the damages thatPlaintiffs seek, querying the meaning
of the Plaintiffs’ concession, made in their bmgjfj that if the Court grants summary judgment in
the Plaintiffs’ favor, the “plaintiffs consent to digsal of their other claims for actual damages.”
Tr. at 5:1-6 (Court)._See Plaiffis’ MSJ at 1 n.1 (“In the everihe Court grants this Motion for
Summary Judgment, Plaifif consent to dismissal of theirhetr claims for actual damages other
than the difference in purse ..”). The Plaintiffs responded that,the case goet trial, there
would be fact issues concerning their damagesch ag lost stud fees and marketing fees -- but
suggested that, in the summanggment posture, they only seek tifference in purse. See Tr.
at 4:7-5:4 (Dunn). The Plaintiffsvho are unsure of which statettaction is the proper vehicle
for a claim predicated on Stolis Winner’s positive caffeine sample, ostensibly proposed to limit
their damages to expedite a resolution on appesg. T8 at 7:1-7:4 (“So weecided to facilitate,
even though it cuts off our client's damages|,] to try to facilitate a wagtt@ppellate review of
this without the expense of a iy Dunn). The Plaintiffs then ated their belief that they are
entitted to summary judgment, because theitpes caffeine sample violated the Racing
Commission’s rules “and that reordering of the purse was necessary.” Tr. at 7:20 (Dunn). The
Court then queried which “causeauftion of your four or five is #t?” Tr. at 8:1-2 (Court). The
Plaintiffs were uncertain, butuggested negligence. See Tr.8a3-8 (“Well, so I've worked
through that, and I'm not sure whiie answer to that is, [butthink] it's the negligence claim
cause of action, whereas the dutgieated by virtue of the NeMexico regulations, there is a

breach and there is causation . .. .”)(Dunn). &se Tr. at 12:10-13 (“So the reason we listed
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all the claims is because we’re not sure ultimatdtgre Your Honor or the court of appeals will
decide, okay, this is the causeaation for this kind of case.”)(Dunn).

The Plaintiffs indicated that, before trialethwould seek an aplbete ruling on the issue
that might inform their theory dhe case. The Plaintiffs stated:

[L]et's go up to the circuit, let them tell u®erhaps, they’'d c#fy the question to

the New Mexico Supreme Court but at sgnoint we [get a] ruling on whether or

not a duty [is] created under the rulesndAif the answer i$no], that's a whole

different case that is going to have to cdmaek and be tried. If the answer is yes

a duty is created, then there are no issufefact, because everything else is

known.
Tr. at 8:25-9:6 (Dunn). T Court then asked theaitiffs if they wouldrather the Court certify
its motion to dismiss ruling on the negligence clanPlaintiffs’ favor to the Tenth Circuit as
“an immediately appealable orderTr. at 9:14-18 (Court). The &htiffs balked at the Court’s
proposal, asserting instead thiaty are entitled to summajydgment -- a ruling which could
then be considered on appeal. See Tr. at11071(Dunn). The Court consequently turned its
attention to whether either g is entitled to summaryuggment,_see Tr. at 10:18-23, and
invited argument from the Dendants, see Tr. at 13:3-4.

The Defendants first responded to the duty elenof the Plaintiffs’ negligence claim.
See Tr. at 13:24-15:5 (BlackburnYhe Defendants indicatedaththe Racing Commission rules
relate only to a horse’s trainemd, hence, the Plaintiffs do nodve a negligence action against
J. Windham or P. Windham. S@&e at 13:24-15:5 (Blackburn). The Defendants then contested
the legal effect of Stolis Winner’s positive test for caffeine, arguing that “[jJust because the horse
has some type of illegal contaminant in its systlr@s not mean it is strict liability.” See Tr. at
16:8-10 (Blackburn). The Defendants emphasizatl $tolis Winner’'s positive test for caffeine

is only a “prima facie showingdf a rule violation, Tr. at 16:8 (Blackburn), and that, after a

preliminary hearing before the stewards, Recing Commission conaled “that there was no
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violation of the rules,” Tr. at 17:2-3 (Blackburn).

The Court then addressed the Defendafmisi summary judgmd& motions, beginning
with the Defendants’ motion for summary judgrhem the Plaintiffs’ intational interference
with prospective economic relations claim. Seeat 18:1-20 (Court).The Defendants replied
that the Court should grant summary judgment @irtfavor on this claim, because the Plaintiffs
do not demonstrate the Defendantgent to interfere with a prpgctive contract._See Tr. at
19:9-12 (Blackburn); id. at 20:10-15 (Blackburnfhe Court then addressed how the Plaintiffs
responded to the Defendants’ summary judgmastions, asking whether the Court should find
the facts that the Defendants advance in tloeir motions to be uncontested. See Tr. at 21:2-4
(Court).

The Court pressed the Plaintiffs to say “wkia factual disputes are, if any.” Tr. at
22:21-22 (Court). The Plaintiffien read through a statementelevant uncontested facts and
stated that they disagreed with the Defendatiegation that neither Tagt, J. Windham, nor P.
Windham knowingly or intentionallprovided caffeine to Stolis \Wner. _See Tr. at 23:5-7, 9-10
(Dunn). The Court consequentlyginred what evidence the Plaififgi offer in dispute._See Tr.
at 23:7-8 (Court). The Plaiffis responded by adverting only tbhe positive tst and, then,
relying on 8§ 15.2.6.9(C)(1) of the New Mexico Adnsimative Code, which states that such a
positive test “is prima facie evidence that thehibited . . . substance was administered to the
horse....” Tr. at 24:11-12. The Courtpeassed doubt whetherath provision helps the
Plaintiffs in the summary judgment posture. See Tr. at 24:16-18.

The Plaintiffs also disputed the Defendantgtdi@l allegations thateither the Plaintiffs
nor the Defendants are awareamly person who refused to enieto an economic relationship

with the Plaintiffs as a result of Jet Black Patriot finishing behind Stolis Winner. See Tr. at
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25:22 (Dunn); Tr. at 27:11-28:1 (Dunnjfter the Court pressed fervidence to substantiate the
Plaintiffs’ contention of a factual dispute,etiPlaintiffs did not name a specific economic
relationship, but suggested theyutd “show this is what other h&es in similar situations would
have earned ....” Tr. &6:15-18 (Dunn). The Court thenkasl the Defendants if they had
anything to add regarding thatentional interference with prospective economic advantage
claim. See Tr. at 29:5-8 (Cdyur The Defendants responded bypdrasizing that the Plaintiffs’
prima facie showing of a rule violation is nesarily rebuttable, especially “in a different
circumstance when you're talking about caféeior some issue like that that is in the
environment.” _See Tr. at 30:22-24 (Blackburihe Defendants alsogred that New Mexico
Administrative Code 8§ 15.2.6.9(C)(1) is not acetolerance rule; otherwise, according to the
Defendants, the rule would noteate a rebuttable presumption upon a positive test for a banned
substance. See Tr. at 32:2-23 (Blackburn).

The Court inquired whether evidence of thegance of caffeine in Stolis Winner creates
a factual dispute precluding summary judgmantthe Defendants’ favor on the Plaintiffs’
intentional interference with prospective ecomo advantage claim._ See Tr. at 32:24-33:5
(Court). The Defendants respondédt, while Stolis Winner’s pasve test for caffeine might
create a factual dispute regarding intent,@lo@irt should grant summary judgment, because the
Plaintiffs did not produce evidence of a contractual relationshipee Tr. at 33:16-20
(Blackburn). Before th&€ourt addressed the next claim, it aled the Plaintiffs to interject.
See Tr. at 36:16-18 (Dunn, Court)Ihe Plaintiffs then clarifiedhat “this issue on intent [to
interfere with a prospective contract] only matters if the Court finds that it can’t just grant
summary judgment on the ruleolation and the difference in m&.” Tr. at 37:23-38:1 (Dunn).

The Court then addressed the Plaintiffsuffaclaim and asked the Plaintiffs’ counsel to
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state “what the misrepresentation is.” Tr. at2B921 (Court). The Plaintiffs replied that the
Defendants’ misrepresentation waké'tentering of the horse inetliace,” because that action is
a “representation to all parti@apts that this horse [is in] compliance with the New Mexico
Racing Commission rules....” Tr. at 3923 (Dunn). Upon the @urt's invitation, the
Defendants offered nothing further on their summadgment motion on the Plaintiffs’ fraud
claim. See Tr. at 40:20-22 (Court, Blackburn).

The Court next addressed the Defendastgnmary judgment motion regarding the
Plaintiffs’ prima facie tort claim._See Tr. 40:23-24 (Court). The Defelants stated that they
had no argument in addition to those prodid@ their briefing. _See Tr. at 40:25-41:6
(Blackburn). The Defendantsménded the Court that the Courad authored a prior opinion
expressing that the prima facie tokaim requires a showing of a lawfintentional act. _See Tr.
at 41:6-8 (Blackburn). The Cduasked the Plaintiffs “what .. legal act you're complaining
about.” Tr. at 41:19 (Court). The Plaintiffs replied that Ift was certainly legal for the
Defendants to train a horse and offer the hdosecompetition in the race,” Tr. at 41:20-22
(Dunn), and propounded that “the entry into the iace lawful act,” Tr. at 42:10 (Dunn). The
Plaintiffs then argued that a fael dispute exists whether the Dedants acted with the intent to
cause the Plaintiffs injuryprecluding summary judgmengee Tr. at 42:3-6 (Dunn).

The Court inquired whether the Defendantsnigd to make an additional argument
concerning the Plaintiffs’ negligence claimSee Tr. at 42:16-18 (Court). The Defendants
emphasized that Stolis Winner was not under itiiieence of caffeine, “because a minimal
amount of caffeine detected in the sample coulchagt any positive effect . .” Tr. at 42:25-
43:2 (Blackburn). The Defendarakso pressed that the Racingn@uission’s regulations do not

impose a duty on a horse’s owners, but only antthiner. _See Tr. at 43:12-23 (Blackburn).
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The Court then asked the Plaintiffs to clarifgitntheory of the allegkenegligent act, inquiring
whether the Plaintiffs allege a single act of negligence or multiple negligent acts. See Tr. at
44:2-6 (Court). The Plaintiffs sponded that there “ate/o negligent acts.”Tr. at 44:7 (Dunn).
First, the Plaintiffs pointed to the no-caffeine rule violation, stating that the rule operates with
strict liability. See Trat 44:9-13 (Dunn). The Plaintiffs themplained that their second theory
of negligence sounds in “negligent training of the horse.” Tr. at 45:1 (Dunn). The Plaintiffs
hypothesized that the Defendants committed a nedlagnn the “negligent supervision of the
horse, more negligent applicati of medications or negligenae maintaining the area around
the horse to prevent contaration.” Tr. at 45:9-12 (Dunn).

The Court then repeated its request that thenffai clarify their theories of negligence.
See Tr. at 45:21-22 (Court). The Plaintiffs replieat thitjhe first is [a] duty created by the rules,
[the] rules were breached; that's one negligence.” Tr. at 45:23-24 (Dunn). The Court inquired
whether there is a particular rulleat was breached. Tr. at 25:46:1 (Court). The Plaintiffs
responded affirmatively, adverting to “the aloge insurer rule ... section 15.2.6.11(B) and
[subsections 15.2.6.11(E)(1)-(2)].” .Tat 46:8-12 (Dunn). The Coutten asked the Plaintiffs to
repeat their other theory of gligence. _See 46:12-13 (Court). €TRlaintiffs responded, “[i]t's
that caffeine is a level 2 drugnd that the rulesequire immediate or. .. unconditional
disqualification.” Tr.at 46:14-17 (Dunn). Thedmirt inquired whether thelaintiffs’ negligence
claim is entirely grounded on violahs of Racing Commission rules. See Tr. at 47:5-6 (Court).
The Plaintiffs then explained that they assesecond theory of negligence travelling under their
“negligent training claim . ...” Tr. at 47:112 (Dunn). The Court made certain it understood
the Plaintiffs’ claims: “So you've got three regitibns] that you're alleging violation . . . and

then the duty to train[.] [Tlose are the basis [for your] fourghigence claims?” Tr. at 48:11-14
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(Court). The Plaintiffs represented that theu@ correctly understood ¢ir negligence claims.
See Tr. at 48:15 (Dunn).

The Plaintiffs then pressed that, at leaghwheir negligence claims premised on Racing
Commission rule violations, there is no factus. _See Tr. at 48:18-49:1 (Dunn). “So,” the
Plaintiffs contended, they “are entitled to a jodmt for recovery of the difference in purse.”
Tr. at 49:1-3 (Dunn). The Plaintiffs also reprdsénthat, “in the event éhCourt is inclined to
do that, my clients are willing to abandon the reghefr claims to have selution of this case
finally. So there would be nothing more to try or decide . ...” Tr. at 49:3-7 (Dunn). “On the
other hand,” the Plaintiffs added, “if there [are] fact issues to be tried, then we believe, if
we’re going to a jury trial, we shoutdy it all.” Tr. at 49:9-12 (Dunn).

After the Court inquired whether the partiesguments fairly addressed the Plaintiffs’
tort claims,_see Tr. at 49:19-25 (Court), the Ritismagain attempted to explain their negligence
claims:

It wasn't clear to me from the Courtwder on dismissal whether . . . the Court

recognized a cause of action for enforcenodrihe rules . ... So the reason that

we moved for summary judgment on thoseirf claims is that we read Your

Honor’s dismissal to mean that the ecgment of the rules was through one of

those claims, probably negligence, but i tBourt has decided or is in fact the

case that there is a sort of common leause of action for enforcement of the

New Mexico racing commission rules as ig@ested in this Court’s ruling . . .,

then we’ve also intended summary judgmen that point. But again, when |

read the Court’'s earlier order | assuhtbat the Court thought that we could

enforce the New Mexico racing rules under negligence so that's why we

mentioned those four claims. But we bedighat we're entitled to enforcement of

the rules whatever the name of the claims.. And so our poins we're entitled

to summary judgment for enforcement tbe rules, and we believe the Court

could enter a plain and simply judgment for the plaintiff for the difference in

the purse, for the recovery of the $720,000vatever the difference in purse is.

Tr. at 50:3-51:9 (Dunn).

The Plaintiffs then adverted in passing toreach-of-contract claimSee Tr. at 51:12-13
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(Dunn). The Court then asked thaiRtiffs “what is the contract #t you think exists here?” Tr.
at 51:13-14 (Court). TPlaintiffs replied:

Well, | don’t think that there is any contitebut if you go and look at some of the
cases that Your Honor citeshd we had cited in thesihissal motion, other states

and indeed some early English 1500s camraw cases treated it as a breach of
contract, an implied contract case esséptibat there was an informal agreement
between these parties that we’re goinggtoand patrticipate in this contest and
these will be the rules @ould be horse racing, could be playing Monopoly, could

be whatever. We agree these are the rules we've committed to abide by . .. and

then have a fair contest.... So some early common law cases refer to it as a
breach of contract case, because, everyhmdgumably agreed to the rules to
compete.

Tr. at 51:15-52:5 (Dunn). The Plaintiffs tied theontract theory to their general attempt at
recovery, explaining that they were

hesitant to talk about this [i.e. their lawsuit]terms of particular claims . ... So

that's why we’re relying on . . . rule 10 our complaint. We’ve laid out a short

and plain statement of the facts that gnse to the claim, and if it ultimately

sounds in contract, then we'pairsuing a contract claim.

Tr. at 52:13-23 (Dunn).

The Plaintiffs returned to their impliecuse of action under the Racing Commission
rules. See Tr. at 53:21-24 (Dunnjhe Plaintiffs alleged that, in its dismissal order, the Court
“found that it believed that éhNew Mexico Supreme Courtowld see the New Mexico racing
act . . . as having an implied common law causactibn that creates a duty that can be enforced
in Court.” Tr. at 53:21-24 (Dunn)The Plaintiffs added: “So thattee whole issue that we think
there is no fact issue on [and] that summaiygment can be granted.” Tr. at 53:24-54:1
(Dunn). The Court noticed thtdte Defendants’ summary judgmanbtions did not address the
Plaintiffs’ implied contract claim._See Tr. 34:14-15 (Court). The @rt asked the Defendants

whether they “were trying to knkcout the case with [their]jolir motions.” Tr. at 54:14-15

(Court). The Defendants replied that they unided their motions to be case dispositive. See
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Tr. at 54:16 (Blackburn); icat 54:19-24 (Blackburn).

Last, the Plaintiffs alerted the Court to thetigs’ decision not to nthate their dispute.
See Tr. at 58:1-14 (Dunn). THeefendants confirmed that dewin. See Tr. at 58:17-18
(Dunn). The Court noted its willingness to assigh locating a mediatcior the partis if they
are inclined to attemphediation. _See Tr. &9:18-60:8 (Court).

The Court indicated that it would takeetiparties’ summary judgment motions under
advisement. _See Tr. at 56:10-12 (Court). Tlr€also stated its inclination to issue one
summary judgment opinion, “us[ing] the factedaevidence and record in all five motions
together.” Tr. at 56:10-12 (Court). The Coudrtked the parties for their presentations. See Tr.
at 56:20-21 (Court).

LAW REGARDING MOTIONS FOR SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is naugee dispute as to anyaterial fact and the
movant is entitled to judgment as a matter of lafed. R. Civ. P. 56(a). “The movant bears the
initial burden of ‘show[ing] tht there is an absence ofigance to support the nonmoving

party’s case.” _Herrera v. Santa Fe Pub. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M.

2013)(Browning, J.)(quoting Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th

Cir. 1991)). _See Celotex, 477 U.S. at 323.

Before the court can rule on a party®tion for summary judgment, the moving
party must satisfy its burden of production in one of two ways: by putting
evidence into the record that affirmagly disproves an element of the nonmoving
party’s case, or by directing the courftention to the facthat the non-moving
party lacks evidence on an element of its claim, “since a complete failure of proof
concerning an essential element of themowing party’s case necessarily renders
all other facts immaterial.”_ CeloteX,77 U.S. at 323-25. On those issues for
which it bears the burden of proof taal, the nonmovant “must go beyond the
pleadings and designate specific factsmiake a showing sufficient to establish
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the existence of an element essentiahi® case in order to survive summary
judgment.” _Cardoso v. Calbor#90 F.3d 1194, 1197 (10th Cir. 2007).

Plustwik v. Voss of Nor. ASA, 2013 WL 1945082, at *1 (D. Utah May 9,
2013)(Sam, J.)(emphasis added). “If thaving party will bear the burdeof persuasion at trial,
that party must support its motion with credibMgdence -- using any diie materials specified
in Rule 56(c) -- that would entitle it to a directeerdict if not controverted at trial.”_Celotex,
477 U.S. at 331 (Brennan, J., dieting)(emphasii original)®® Once the movant meets this
burden, rule 56 requires the nonmoving party togiede specific facts showing that there is a
genuine issue for trial. Sé&elotex, 477 U.S. at 324; Andersv. Liberty Lobby, Inc., 477 U.S.

242, 256 (1986)("Liberty Lobby”).

The party opposing a motion for summary jodmnt must “set forth specific facts

showing that there is a genuine issue for trialoathose dispositive matters for which it carries

the burden of proof.”_Applie&Genetics Int'l, Inc. v. First Afliated Sec., Inc., 912 F.2d 1238,

1241 (10th Cir. 1990). _ See Vitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th Cir. 1993)

(“However, the nonmoving party may not rest onpisadings but must sérth specific facts

showing that there is a genuine issue for trialoahose dispositive matters for which it carries
the burden of proof.”)(internadjuotation marks omitted). Rule 56(c)(1) provides: “A party
asserting that a fact . . . is genuinely dispumust support the assertion by ... citing to
particular parts of materials in the record, uathg depositions, documents, electronically stored

information, affidavits or declarations, stiptias (including those made for purposes of the

ZAlthough the Honorable William J. Brennadr., Associate Justice of the Supreme
Court of the United States of America, disserite@elotex, this sentee is widely understood
to be an accurate statement of the lawvee 30A Charles Allen Wright & Arthur R. Miller,
Federal Practice and Procedure § 2727, at 3d@&¢. 1998)(“Although th€ourt issued a five-
to-four decision, the majority dndissent both agreed ashow the summary-judgment burden
of proof operates; they disagreed as to howsthedard was applied the facts of the case.”).
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motion only), admissions, interrogatory answertber materials.” Fed. KCiv. P. 56(c)(1). It
is not enough for the party opposing a propeulyp®rted motion for summary judgment to “rest

on mere allegations or denials of his plegs.” Liberty Lobby, 477 U.S. at 256. _See

Abercrombie v. City of Catoosa, 896 F.2d 122831 (10th Cir. 1990); Otteson v. United States,

622 F.2d 516, 519 (10th Cir. 1980)(“[O]nce a propetipported summary judgment motion is
made, the opposing party may not rest on theyatiens contained in his complaint, but must
respond with specific facts showitlge existence of a genuine factual issue to be tried.” (citation
omitted)(internal quotation marks omitted)).

Nor can a party “avoid summary judgmentrepeating conclusory opinions, allegations

unsupported by specific facts, or speculation.” Colony Nat!| @o. v. Omer, No. CIV 07-2123

JAR, 2008 WL 2309005, at *1 (D. KaJune 2, 2008)(Robinson, 8ijing Argo v. Blue Cross &

Blue Shield of Kan., Inc., 452 F.3d 1193, 1199 (1Cth 2006); Fed. R. Civ. P. 56(e)). “In

responding to a motion for summaudgment, ‘a party cannot resh ignorance of facts, on
speculation, or on suspicion and may not escsgpmmary judgment in the mere hope that

something will turn up at trial.” _Caolny Nat'l Ins. Co. v. Omer, 2008 WL 2309005, at *1

(quoting_Conaway v. Smith, 853 F.2d 789, 794 (10th Cir. 1988)).

To deny a motion for summarydggment, genuine factual issuasist exist that “can be
resolved only by a finder of fact because they measonably be resolved in favor of either
party.” Liberty Lobby, 477 U.S. at 250. A méwreintilla” of evidencewill not avoid summary

judgment. _Vitkus v. Beatrice Co., 11 F.3d 1439 (citing_Liberty lobby, 477 U.S. at 248).

Rather, there must be sufficient evidence onctvithe fact finder codl reasonably find for the

nonmoving party. _See Liberty Lobby, 4773J.at 251 (quoting Schuylkill & Dauphin

Improvement Co. v. Munson, 81 81.442, 448 (1871)(“Schuylkill})Vitkus v. Beatrice Co., 11
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F.3d at 1539. “[T]here is no evidence for tnaless there is sufficient evidence favoring the
nonmoving party for a jury to return a verdir that party. If the evidence is merely
colorable . . . or is not signdantly probative, . .. summary jutignt may be granted.” Liberty
Lobby, 477 U.S. at 249 (citations omid)e Where a rational trier of fact, considering the record
as a whole, could not find for the nonmoving pathere is no genuine issue for trial. See

Matsushita Elec. Indus. Co. v. Z8nRadio Corp., 475 U.S. 574, 587 (1986).

When reviewing a motion fsummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igle the evidence, but to assess the threshold issue
whether a genuine issue exists as to matias requiring a trial. See Liberty Lobby, 477 U.S.
at 249. Second, the ultimate standard of prooélisvant for purposes of ruling on a summary
judgment, such that, when ruling on a sumnjadgment motion, the court must “bear in mind

the actual quantum and quality of proof necassa support liability.” _Liberty Lobby, 477 U.S.

at 254. Third, the court must resolve all m@ble inferences andbubts in the nonmoving
party’s favor, and construe alidence in the light most favoralto the nonmoving party. See

Hunt v. Cromartie, 526 U.S. 541, 550-55 (1999hdrty Lobby, 477 U.S. at 255 (“The evidence

of the non-movant is to be belieyeahd all justifiable inferenceseato be drawn in his favor.”).

Fourth, the court cannot decidny issues of credibility. ®d.iberty Lobby, 477 U.S. at 255.
There are, however, limited circumstan@esvhich the court may disregard a party’s

version of the facts. This doctrine developed mobustly in thequalified immunityarena. In

Scott v. Harris, 550 U.S. 372 (2007), the Supmre@ourt of the United States of America

concluded that summary judgment was appat@ where video evidence “quite clearly
contradicted” the plaintiff's version of theadts. 550 U.S. at 378-81. The Supreme Court

explained:
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At the summary judgment stage, faatsist be viewed in the light most
favorable to the nonmoving party only ifetle is a “genuine” dpute as to those
facts. Fed. Rule Civ. Proé6(c). As we have gphasized, “[w]hen the moving
party has carried its burden under RGE{(c), its opponent must do more than
simply show that there is some metaphys@albt as to the material facts . . . .
Where the record taken as a whole couldiead a rational trier of fact to find for
the nonmoving party, there is no ‘genuirssue for trial.”” _Matsushita Elec.
Industrial Co. v. Zenith Radio Cor 475 U.S. [at] 586-587 ... (footnote
omitted). “[T]he mere existence sbme alleged factual dispute between the
parties will not defeat an otherneisproperly supported motion for summary
judgment; the requiremem$ that there be ngenuine issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.$at] 247-248 .... When opposing
parties tell two different stories, one which is blatantlycontradicted by the
record, so that no reasonable jury cobddieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

That was the case hereathivregard to the factliassue whether respondent
was driving in such fasbn as to endanger human lif®Respondent’s version of
events is so utterly discredited by tlezard that no reasonabjury could have
believed him. The Court of Appealtiaild not have relied on such visible
fiction; it should have viewed the factstime light depicted by the videotape.

Scott v. Harris, 550 U.S. at 380-81 (emphasis in original).

The Tenth Circuit applied thdoctrine in Thomson v. Sdlake County and explained:

[Blecause at summary judgment veee beyond the pleading phase of the
litigation, a plaintiff's vergon of the facts must findupport in the record: more
specifically, “[a]s with any motion fosummary judgment, when opposing parties
tell two different stories, one of which datantly contradicted by the record, so
that no reasonable jury caubelieve it, a court shouldot adopt that version of

the facts.” _York v. City of La Cruces, 523 F.3d 1205, 1210 (10th Cir. 2008)
(quoting Scott, 550 U.S. at 380); see also Estate of Larsen ex rel. Sturdivan v.
Murr, 511 F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cnty., 584 F.3d at 1312 (brac@stitted). “The Tenth Circuit, in Rhoads

v. Miller, [352 F. App’x 289 (10th Cir. 2009)(Tymkovich, J.)(unpublish&fiexplained that the

?’Rhoads v. Miller is an unpubhed opinion, but the Coucan rely onan unpublished
opinion to the extent its reasoned analysis isyasise in the case before it. See 10th Cir. R.
32.1(A)(“Unpublished opinions are not precedentialit may be cited for their persuasive
value.”). The Tenth Circuit has stated:

In this circuit, unpublishedrders are not binding predent, . . . and we have
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blatant contradictions of the record musé supported by more than other witnesses’

testimony[.]” Lymon v. Aramark Corp., 728 F. Supp. 2d 1222, 1249 (D.N.M.

2010)(Browning, J.)(citation omitted)tfa, 499 F. App’x 771 (10th Cir. 2012).
“The standard for cross-motions for summauglgments is the same as for individual

motions for summary judgment.”_Cannon v. $t&arm Mut. Auto. Ins. Co., No. 2:13-CV-186

DN, 2013 WL 5563303, at *1 (D. Utah Oct. 2013)(Nuffer, J.)(quoting Arnold Pontiac-GMC,

Inc. v. Gen. Motors Corp., 700 F. Supp. 838, 8M0D. Pa. 1988)(Mencer, J.). “Thus, ‘[tlhe

court handles cross-motions as if they wer® tastinct, independent motions . .. [and] in
evaluating each motion, the courtust consider the facts and inferences in the light most

favorable to the non-moving pwt Cannon v. State Farm Mut. Auto. Ins. Co., 2013 WL

5563303, at *1 (alterations in original)(quoting Ardd&ontiac-GMC, Inc. v. Gen. Motors Corp.,

700 F. Supp. at 840).

LAW REGARDING THE NEW _MEXICO RACING COMMISSION *

Pursuant to NMSA 1978, 8§ 60-1A-3, the ReriCommission consistd five members,

generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th 2005)(citations omitted). The Court
finds that Rhoads v. Miller, Lobozzo v. Coep’t of Corr., 429 F. App’x 707 (10th Cir. 2011),
United States v. Ceballos, 355 F. App’x 226 [iLGir. 2009), and United &tes v. Aragones, 483
F. App’x 415 (10th Cir. 2012), have persuasive galith respect to matel issues, and will
assist the Court in its preparationtbis Memorandum Opinion and Order.

?The Court takes its understanding of thertfextant Racing Commission regulations
from the Plaintiffs’ submission in response tanation to dismiss. _See Plaintiffs’, Richard
Simon, Janelle Simon, Eric Curtis, and Josga/dResponse to Defendants’ Motion to Dismiss,
filed May 23, 2010 (Doc. 11-2). The regulatidmsve since changed, but the changes do not
alter the Court’s conclusion.
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which the Governor of New Mexico appawdt and the New Mexico Senate confirmed,
knowledgeable in horse racing. The New MexiLegislature hagprovided the Racing
Commission with broad powers ov@ensees. These powers inclutie ability to promulgate
regulations, to investigatthe licensees’ operations, to comgiscovery, to subpoena witnesses,
to administer oaths, to appoin¢aring officers to conduct requir@earings, and to issue a final
decision upon review of the &aeng officer's recommendationsSee NMSA, 8§ 60-1A-4. The
Legislature statutorily conferred on theadthg Commission broad powers and duties “to
implement the Horse Racing Act, and to engbeg horse racing in New Mexico is conducted
with fairness and that the participants and patrons are protected against illegal practices” on the
racing grounds. NMSA 1978, § 60-1A-5(A2007). The Racing Commission implemented
these Legislative enactments through regutet including N.M.Admin. Code 8§ 15.2.6.6,
which makes the Commission’s objective “to protiet integrity of horse racing, to ensure the
health and welfare of race horses and to safegharohterests of the plib and the participation

in racing.”

The regulations regulate many aspects of h@smg, including the substances that race
horses may take. See N.M. Admin. Code 815.2.68e regulations include guidelines that
place each drug in a “Class” and recommend penalties for certain violations. N.M. Admin. Code
§ 15.2.6.9. The regulations provide, however, “timathe event a majdy of the stewards
determine [sic] that mitigating circumstanaegjuire imposition of a lesser penalty they may
impose the lesser penalty.” N.M. Admin. Code 8§ 15.2.6.9.

The regulations authorize the Racing Cossitn to review a decision or action of the
Board of Stewards, and to accept or overturndéin@sion or action after a hearing. See NMSA

1978, § 60-1A-12 (2007). Enacted reggidns specify proceduresrfoomplaints that the Board
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of Stewards addresses and procedures ®rRAcing Commission’s reaw of the Board of
Stewards’ decision.__See N.M. Admin. Co8l€l5.2.1.9. A person aggrieved of the Board of
Stewards’ ruling has a righto appeal to the Commisgi. See N.M. Admin. Code
88 15.2.1.9(B)(9) & 15.2.1.9(C)(7). The Commissioryrappoint a presiding officer to conduct
a hearing. _See § 15.2.1.9(C)(7). The hearing ofstel prepare proposed “findings of fact,
conclusions of law and recommendationr f@ommission action.” N.M. Admin. Code
8§ 15.2.1.9(C)(15)(a). Parties may fdeceptions to the proposal wiitha certain time._See N.M.
Admin. Code 8§ 15.2.1.9(C)(15)(c). Further,

[a]fter the expiration of the time follihg exceptions and replies, the Commission

shall consider the propds@r decision in open meeting. The Commission may:

adopt the proposal for decision, in wholeipart; decline to adopt the proposal

for decision, in whole or part; remarkle proceeding for further action by the

same or a different presiding officer; oratit the presiding offer to give further

consideration to the proceeding wihwithout reopeing the hearing.
N.M. Admin. Code § 15.2.1.9(C)(15)(d). The remidns also govern ¢hmanner in which the
Commission issues orders andmawisters penalties, the praseto request rehearing of an

adverse decision, and many other matters. See N.M. Admin. Code § 15.2.1.9.

NEW MEXICO LAW REGARDING TO RTIOUS INTERFERENCE WITH
PROSPECTIVE CONTRACTUAL RELATIONS

The Supreme Court of New Mexico recognities tort of interfeence with prospective
contractual relations and hadogted the definition in 8 766B of the Restatement (Second) of

Torts. SeeHorizon AG-Prods. v. Precision Sysndfg, Inc., No. CIV 09-1109 JB/DJS, 2010

WL 4054131, *6 (D.N.M. Sept. 28, 2010)(Browning)(citing M & M Rental Tools, Inc. v.

Milchem, Inc., 1980-NMCA-072, 11 16-20, 6P22d 241, 244-45). Section 766B states:

One who intentionally and improperly interferes with another’s
prospective contractual relation . . . igbgect to liability to the other for the
pecuniary harm resulting from loss ofetlbenefits of the relation, whether the
interference consists of:
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(a) inducing or otherwise caungj a third person not to enter
into or continue th@rospective relation or

(b) preventing the other froracquiring or continuing the
prospective relation.

Restatement (Second) of Torts § 766B (197%cord Horizon AG-Prods. v. Precision Sys.

Eng’g, Inc., 2010 WL 4054131, *6-7 (quoting Restaent (Second) of Torts 8§ 766(B) (1979),

and citing_ M & M Rental Tod, Inc. v. Milchem, Ing 1980-NMCA-072, T 20, 612 P.2d at

245)). To state a claim for interference witlogpective contractual reians, “a plaintiff must

allege that ‘there was an actual prospectivatre@tual relation which, dor the [defendant’s]

interference, would have be@onsummated.” _Horizon AG-Bds. v. Precision Sys. Eng’g,

Inc., 2010 WL 4054131, *7 (alterati in original)(quoting Daydand Ins., 1981-NMSC-130, |

13, 637 P.2d 837, 841).

NEW MEXICO LAW REGARDING FRAUD

Under New Mexico law, the elements @&faudulent misrepresemtion are: “(i) a
misrepresentation of fact, (ii) either knowledgehad falsity of the representation or recklessness
on the part of the party making the misreprestm, (iii) intent todeceive and to induce

reliance on the misrepresentetj and (iv) detrimental reli@e on the misrepresentation.”

Pedroza v. Lomas Auto Mall, Inc., 60®. Supp. 2d 1162, 1167 (D.N.M. 2009)(Browning,

J.)(quoting_Cain v. Champion Window C@007-NMCA-085, T 22, 164 P.3d 90, 97 (internal

guotation marks and citation omitted)). Fraudulent “[ijntent may be inferred from the

circumstances surrounding the dealings . . Méxey v. Quintanal972-NMCA-069, | 19, 499

P.2d 356, 360._Accord Pedroza v. Lomas AutdlMac., 600 F. Supp. 2d at 1167. The party

asserting fraudulent misrepresentation mpsbve each of those elements by clear-and-

convincing evidence._ Se&pplied Cap., Inc. v. Gibson, &N CIV 05-98 JBACT, 2007 WL
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5685131, *13 (D.N.M. Sept. 27, 2007)(Bvoing, J.)(citing Cyprus Arx Minerals Co. v. Duran

Sand & Gravel, Inc., No. CIV 03-1473 JB/ACT, 2006 WL 4079084, at *10 (D.N.M. May 31,

2006)(Browning J.)).

NEW MEXICO LAW REGARDING PRIMA FACIE TORT

In Schmitz v. Smentowski, the Supreme Qarir New Mexico recognized a cause of

action for prima facie tort. See 1990-9@-002, 1 49-52, 785 P.2d6/Z36. The underlying
premise of prima facie tort is that a party whteimds to cause injury to another should be liable
for that injury if the conduct igenerally culpable and is not jii@ble under the circumstances.

SeeSchmitz v. Smentowski, 1990-NMSC-002, 1 37, 785 P.2d at 734. There are four generally

recognized elements of prima facie tort: (i) comnoisf an intentional, lawful act; (ii) an intent
to injure the plaintiff; (iii) injuy to the plaintiff as a result dhe intentional act; and (iv) the

absence of sufficient justifican for the injurious act, Sdeexington Ins. Co. v. Rummel, 1997-

NMSC-043, 1 10, 945 P.2d 992, 995; U.J.l. 13-1631, N.M. Rules Ann.

In Schmitz v. Smentowski, the Supreme Court of New Mexico emphasized the

importance of limiting the cause of action for paifacie tort, becausedlprima facie tort was
not intended to provide a remedy fewery intentionallycaused harm. _Se8chmitz v.

Smentowski, 1990-NMSC-002, | 47, 785 P.2d at 734. Sed aogton Ins. Co. v. Rummel,

1997-NMSC-043, 1 10, 945 P.2d at 995. Because my éntentionally caused harm gives rise
to an actionable tort, once a plaintiff establishésninto injure, the trial court must balance the
defendant’s act or acts against the justificatiantiie act or acts, and the severity of the injury,
weighing three factors:)(the injury; (ii) the culpable character of tbenduct; and (iii) whether

the conduct is unjustifiable under the circumstances. P8etales Nat'| Bank v. Ribble, 2003-

NMCA-093, 1 4, 75 P.3d 838, 840. The Court g@ipaals of New Mexico refined these factors

-B3 -



in Beavers v. Johnson Controls Worldn8ees, Inc., 1995-NMCA-070, 11 18-36, 901 P.2d 761,

769, and the Uniform Jury Instrimns incorporate the followindactors that the Beavers v.

Johnson Controls World Services, Inc. courtcatited: (i) the naturand seriousness of the

harm to the plaintiff; (ii) the fairness or unfaess of the means usbky the defendant; (iii) the
defendant’'s motive or motives; affi) the value to defendant ¢o society in general of the
interests that the defendant’s conduct advancgse U.J.l. 13-1631A, N.M. Rules Ann. See,

e.g., Mosley v. Titus, 762 F. Supp. 2d 1298, 1332-33 (D.N.M. 2010)(Browning, J.).

NEW MEXICO LAW REGARDING NEGLIGENCE

Generally, a negligence claim requires the existence of a duty from a defendant to a
plaintiff, breach of that dutyyvhich is typically based on a si@dard of reasonable care, and the
breach must be a cause-in-fact and proxincaiese of the plaintiff's damages. Séerrera v.

Quality Pontiac, 2003-NMSC-018, T 6, 73 PBil, 185-86 (“Herrera”). “In New Mexico,

negligence encompasses the concepts of foretigeab harm to the person injured and of a

duty of care toward that person.” Raex v. Armstrong, 1983-NMSC-104, T 8, 673 P.2d 822,

825, overruled on other grounds by Folz v. State, 1990-NMSC-075, 1 3, 797 P.2d 246, 249.

Generally, negligence is a questiof fact for the jury._Se8chear v. Bd. of County Comm'rs,

1984-NMSC-079, 1 4, 687 P.2d 728, 729. “A findingnegligence, however, is dependent upon

the existence of a duty on theripaf the defendant.”_Schev. Bd. of County Comm’rs, 1984-

NMSC-079, 1 4, 687 P.2d at 729. “Whether a dutytexsa question of law for the courts to

decide.” _Schear v. Bd. of County Comm'd984-NMSC-079, | 4, 687 P.2d at 729 (citation

omitted). Once courts recognize that a duty exitat duty triggers “a legal obligation to
conform to a certain standard @fnduct to reduce the risk of hatman individual or class of

persons.”_Baxter v. Noce, 1988-NMSC-024, | 11, 752 P.2d 240, 243.
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New Mexico courts have stated that foresdmalof a plaintiff alone does not end the
inquiry into whether the defendant edva duty to the plaintiff. Se¢errera, 2003-NMSC-018,
8, 73 P.3d at 186. The New Mexico courts haeognized that, “[u]ltimately, a duty exists only
if the obligation of the defendant [is] one to iat the law will give recognition and effect.”
Herrera, 2003-NMSC-018, § 9, 73 P.3d at 187 (internal quotation marks omitted). To determine
whether the obligation of the defendant is onglach the law will give recognition and effect,
courts consider legal precedent, stegdutand other principles of law. Sderrera, 2003-NMSC-
018, 19, 73 P.3d at 187.

“[T]he responsibility for detenining whether the defendahnas breached a duty owed to
the plaintiff entails a determination of whatemsonably prudent person would foresee, what an
unreasonable risk of injury would be, and what wotnstitute an exercis#d ordinary care in
light of all the surounding circumstances.” HerreraD03-NMSC-018, 1 33, 73 P.3d at 187
(internal quotation marks and citation omitted)The finder of fact must determine whether
Defendant breached the duty of ordinary cése considering what a reasonably prudent
individual would foresee, whaan unreasonable risk of injury would be, and what would
constitute an exercise of ordinary care ghtiof all surrounding circustances of the present
case.” _Herrera, 2003-NMSC-018, § 33, 73 P.3d at 187.

“A proximate cause of an injury is thathich in a natural and continuous sequence
[unbroken by an independent intervening cays®duces the injuryand without which the
injury would not have occurred.” Herre2)03-NMSC-018, T 33, 73 P.3d 7 (alterations in
original)(internal quotation marks and citationitied). “It need not be the only cause, nor the
last nor nearest cause.” Herrera, 2003$M®A018, § 33, 73 P.3d 487 (internal quotation

marks and citation omitted). “It is sufficient ifatcurs with some otheause acting at the same
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time, which in combination with it, cause®timjury.” Herrera, 2003-NMSC-018, { 33, 73 P.3d
at 187 (internal quotation marks and citation omitted).

LAW REGARDING THE SPECULATIVE NATURE OF SPORTING EVENTS’
OUTCOME

Scholarly authority opines that the speculatnature of the outcome of sporting events
and contests often results in a denial of vecy in court. Professors Prosser and Keeton
summarize the prevailing rule and the rationfe denying recovery irsports contests as

follows:

When the attempt has been made to chahyjlity for interference . . . into such
areas as . . . deprivation of the chance of winning a contest, the courts have been
disturbed by a feeling that they meembarking upon uncharted seas, and
recovery has been denied; and it is sigalffit that the reason usually given is that
there is no sufficient dege of certainty that thelaintiff ever would have
received the antipated benefits.

W. Prosser & W. Keeton, Torts § 130, at 1006 (5th ed. 1984). _The Restatement (Second) of

Torts describes circumstances under which tbsults of races or contests will not be

speculative. _Se®&estatement (Second) of Torts, § 744Pecial note, at 59-60 (1979). In

commenting on the possible situations that matyfyulsability for interferences with prospective
economic benefits of a noncommercial cwder, the Restatement authors point to

[c]lases in which the plaintiff is wrongfullgeprived of the expectancy of winning
a race or a contest, when he has hadlksstantial certainty or at least a high
probability of success. For example, thergiéfiis entered in a contest for a large
cash prize to be awarded to the peratio, during a given time limit, obtains the
largest number of subscriptions to a mzge. At a time when the contest has
one week more to run and the pldinis leading all other competitors by a
margin of two to one, the defendant unjiighkily strikes the plaintiff out of the
contest and rules him ineligible. In suatcase there may be sufficient certainty
established so that the plaintiff may sws=fally maintain an action for loss of the
prospective benefits.

Restatement (Second) of Torts, supra § 744B, at 59-60 (emphasis added). The Restatement

authors further opine: “On the other hand, if the plaintiff has aehentered in a race and the
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defendant wrongfully prevents him from runnirigere may well not bsufficient certainty to

entitle the plaintiff to recover. . .” Restatement (Second) of Torts, supra 8§ 744B, at 59-60.

In Youst v. Longo, 729 P.2d 728, 738 (Cal. 1987), the Supreme Court of California

addressed the question of the speculative nature of tort claims between competitors in the horse

racing context. In Youst v. Longo, the plaintiffeged that the defendant drove his horse into

the path of the plaintiff's horsend that the defendant strucletplaintiff’'s horse with a whip,
thereby causing the plaintiff's horse to break stride. See 729 P.2d at 730-31. The plaintiff's
horse finished sixth while théefendant's horse finished sed. See 729 P.2d at 730-31. The
California Horse Racing Board reviewed trece’s events and disqualified the defendant’s
horse, which moved the plaintiff's horse intoHifplace, entitling the platiff to a fifth place

purse of $5,000._ See 729 P.2d at 731. The tgfairquested compensatory damages in the
purse amount for either firstesond, or third place, less théHiplace prize of $5,000. See 729
P.2d at 731. The Supreme Court of California halat tort liability was not available as a
matter of law, because the sporting event’'s ouganctluding a horse race, is speculative. See
729 P.2d at 732-33, 737. The Supee@ourt of Califorra stated: “It is avell-settled general

tort principle that interferencwith the chance of winning a contest, such as the horserace at
issue here, usually presents a situation too teioempon which to base tort liability.” 729 P.2d

at 730 (emphasis in original). The SupesnCourt of California explained that, to
“[a]scertain . . . the amount of actual damages,” the court “would need to determine the position
in which [the plaintiff's horse] would have finished but for defendant's interference.” 729 P.2d
at 731 (alterations added). The court explditieat such an inquiry presented a seemingly
“impossible” task. 729 P.2d at 736. Specifically, the court opined:

Determining the probable expectancywahning a sporting contest but for the
defendant’s interference seems impossiblenost if not all cases, including the

-57 -



instant case. Sports generally involtlee application ofvarious unique or
unpredictable skills and techniques, togetlith instances of luck or chance
occurring at different times during thevent, any one ofvhich factors can
drastically change the event's outcomeén fact, certain intentional acts of
interference by various patgal “defendant” players may, through imposition of
penalties or increased motivation, actualliow the “victim” player or team to
prevail. Usually, it is impossible to prietithe outcome of ngi sporting events
without awaiting theactual conclusion.

729 P.2d at 736. In distinguishing cases in which courts have allowed a cause of action to

proceed, the court drew supporbrir section 744B of the Restatement (Second) of Torts, which

“indicate[s] . . . certain contests may have a higher probability of ultimate success than others.

729 P.2d at 736 (alterations addeding Restatement (Second) of Torts, supra 8§ 744B, at 59-

60). The court reasoned: “To this end, the ca#tesl by the Court oAppeals here, awarding
damages to competitors in contests, arergjsishable because in each case there was a high
probability of winning.” 729 P.2d at 736-37 (citation omitted).

Under California law, a threshold requiremdot an interference with prospective

business advantage claim is “theobability of future econoraibenefit.” Youst v. Longo, 729

P.2d at 733 (emphasis in original)(internal gtiotamarks and citations omitted). The Youst v.
Longo court explained that application of the threshold requirement in the context of a sporting
contest prevents the opening of the “proverbial floodgates to a surge of litigation based on
alleged missed opportunities to win various typesaritests, despite the speculative outcome of
many of them.” 729 P.2d at 735. The court hitldt the plaintiff hd not established the
threshold probable expectancy of future econdmeicefit, because the plaintiff's complaint did

not adequately allege facteawing interference witla probable economic ga i.e., that the
plaintiff's horse would have won ¢hhorse race, or at least wotkaeger prize, if the defendant

had not interfered. _See 729 P&d737. The Supreme Court ofl@ania therefore concluded

that “the threshold element of probability foterference with prospective economic advantage
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was not met by the facts alleged” and that s not reasonably probable, on the facts alleged,
that [the plaintiff's horse] wodl have finished in a better position729 P.2d at 737 (alterations

added)(emphasis in original). See Simon v. Taylor, 2013 WL 5934420, at *22.

LAW REGARDING IMPLIED STATUTORY PRIVATE RIGHTS OF ACTION

When a party seeks to enforce a stathi provides no express mechanism for its
enforcement, a court must examine whether a cause of action may be implied through the

common law. Seétarko, Inc. v. Presbyterian Healffan, Inc., 2012-NMCA-053, § 33, 276

P.3d 252, 264-65. In Alexander v. Sandoval, 533.1275 (2001), the Supreme Court of the

United States held: “Like substantive federal lawlftgprivate rights of aon to enforce federal
law must be created by Congress.” 532 laS286 (citation omitted). The Supreme Court
explained: “The judiciatask is to interpret the statute Coegg has passed to determine whether
it displays an intent to create not just a peveght but also a private remedy.” Alexander v.
Sandoval, 532 U.S. at 286 (citation omitted). tatStory intent on this latter point is
determinative,” and “[w]ithout it, a cause of actidoes not exist and courts may not create one,
no matter how desirable that might be as a patagter, or how compatible with the statute.”

Alexander v. Sandoval, 532 U.S. at 286-87 (citations omitted).

The federal test for determininghether legislative intent exssis set forth in_Cort v.

Ash, 422 U.S. 66, 78 (1975). SAtexander v. Sandoval, 532 U.& 287. In_Cort v. Ash, the

Supreme Court set forth the tést determining whether to recogei an implied prvate cause of
action:

First, is the plaintiff one of the clagsr whose especial benefit the statute was
enacted -- that is, does thatstte create a federal right favor of the plaintiff?
Second, is there any indication of legislatmtent, explicit or implicit, either to
create such a remedy or to deny onedrdTlis it consistent with the underlying
purposes of the legislative scheme to imply such a remedy for the plaintiff?
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Cort v. Ash, 422 U.S. at 78 (internal quatatmarks and citations omitted). See &'l Trust

for Historical Pres. v. City of Albuguerqu&l7 N.M. at 593, 874 P.2d at 801 (citing Cort. v.

Ash, 422 U.S. at 78).

The Supreme Court has recognized, howevet, tiine standard for discerning whether
state statutes create private tgghf action is less stringent thdre federal standard: “Raising up
causes of action where a statute has not atéhsm may be a proper function for common-law

courts, but not for federal tribunals.” Alender v. Sandoval, 532 U.S. at 287. In recognition of

this distinction between federal and stateusést, the Court of Appeals of New Mexico in

National Trust for HistoricaPreservation v. City of Albugerque, 1994-NMCA-057, 874 P.2d

798, rejected the argument that the federal testuéated in_Cort v. Ash exclusively applies to
determine whether an implied private right aftion under a stateastite exists. _See 1994-
NMCA-057, 11 6-10, 874 P.2d at 801. The CafrAppeals of New Mexico applied a less
stringent standard for implying private right of action from state statute. See 1994-NMCA-
057, 11 11-12, 874 P.2d at 80 adopting this sindard, the Court of ppeals of New Mexico
explained that a “state court, because itspeses common-law autitgy has significantly
greater power than a federal coto recognize a cause of actioot explicitly expressed in a
statute.” 1994-NMCA-057, 1 10,78 P.2d at 801-02. The Court of Appeals of New Mexico
rejected the notion that statutory intent alosedeterminative and instead held that a New
Mexico court may “look beyond legislative intein exercising comon-law authority to
recognize a private cause of action.” 1994-GiM057, § 10, 874 P.2d at 801. The Court of
Appeals of New Mexico explained that “a comman court may utilize the statute solely to
demonstrate what is public policy,” and thpublic policy then forms the predicate for a

common-law cause of action.” 1994-NMCA-05710} 874 P.2d at 801 (citations omitted). The
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Supreme Court of New Mexico has advanceel pnoposition that a state court may imply a
private right of action based upon public policy, and not legislative intent, and has cited National

Trust for Historical Preservation v. City ocAlbuquerque in support othis proposition.

“[Flederal courts do not presume that Congragended for the common law to apply when
interpreting a statute, . ..‘a state coupecause it possessesnutoon-law authority, has
significantly greater power than a federal caartrecognize a cause aiction not explicitly
expressed in a statute’ and may doirs@rder to further public policy.”__Sean Juan Agr.

Water Users Ass’n v. KNME-TV, 2011-NMSQl1, ¥ 40, 257 P.3d 884, 893 (quoting Nat'l

Trust for Historical Pres. v. City &lbuquerque, 1994-NMCA-057, 1 10, 874 P.2d at 801-02).

The National Trust for Histazal Preservation v. City of Auguerque court held that the

federal legislative intent test articulated_in CertAsh did not controlbecause that test “was
developed to assist in the integtation of federal states,” and “[d]ifferentconsiderations arise
when state courts decide matters ofestav.” 1994-NMCA-057, § 8, 874 P.2d at 801. One
such consideration stems from the fact thgederal courts have very limited authority beyond
that conferred by statute or the Constitution. tAs United States Supreme Court has stated,
‘The instances where we have created f@deommon law are few and restricted.” 1994-

NMCA-057, 1 9, 874 P.2d at 801 (quoting ¥éfdin v. Wheeler, 373 U.S. 647, 651 (1963)).

Thus, the Cort v. Ash test esselijyias a test to determine whether Congress intended to create,

either expressly or by implication, private cause of action. Sdat’l Trust for Historical Pres.

v. City of Albuguerque, 1994-NMCA-057, 112, 874 P.2d at 801 (citation omitted). The

Court of Appeals of New Mexicaxplained that the Cort v. Asladtors are not irrelevant to the
guestion whether a private right aftion exists under a state statutet rather thathey are not

exclusive. Sedlat'| Trust for Historical Pres. v. City of Albuquerque, 1994-NMCA-057, 11 7-
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11, 874 P.2d at 801 (citation omitted). Instead, “a state’s public policy, independent of the first
three _Cort v. Ash factors, may be determirmatim deciding whether to recognize a cause of

action.” Sed\at’l Trust for Historical Pres. v.iy of Albuguerque, 1994-NMCA-057, § 11, 874

P.2d at 801 (citation omitted).

LAW REGARDING RELIANCE ON THE CO URT OF APPEALS OF NEW MEXICO'S
CASE LAW

The Court considers Court 8ppeals of New Mexico’s opians with the understanding
that, while the Court “certainly may and will considhe Court of Appeal[s’] decision in making
its determination, the Court it bound by the Court of Apped][slecision in the same way

that it would be bound by a Supreme Court siea.” Mosley v. Titus, 762 F. Supp. 2d 1298,

1332 (D.N.M. 2010)(Browning, J.)¢arations added)@ting that, where the only opinion on
point is “from the Court of Appeals, [] the Courtask, as a federal district court sitting in this
district, is to predict what the Supremeutt of New Mexico would do if the case were

presented to it")(citing_Wade v. EMCASE Ins. Co., 483 F.3d 657, 666 (10th Cir.

2007)(explaining that, “[w]here no controllingag¢ decision exists, the federal court must
attempt to predict what the state’s highest tawguld do,” and that, “[ijn doing so, it may seek
guidance from decisions rendered by loweurts in the devant state”)).

The Supreme Court has addressed what ttierdé courts may use when there is not a
decision on point from the statdigghest court. In the past,ettSupreme Court directed federal
courts, in the absence of contirmd) authority from the highest state court, to follow intermediate
state court decisions:

The highest state court is tfieal authority on site law, but it isstill the duty of

the federal courts, where the state laypies the rule of decision, to ascertain

and apply that law even though it has heen expounded by the highest court of

the State. An intermediate state caartleclaring and apping the state law is
acting as an organ of thétate and its determinatiom the absence of more
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convincing evidence of what the stdéav is, should be followed by a federal
court in deciding a state question. Wevdnaleclared that principle in West v.
American Telephone and Telegraph Co., 81%. 223 (1940), decided this day.

It is true that in that case an intexdiate appellate court of the State had
determined the immediate question as betwkersame parties in a prior suit, and
the highest state court haduged to review the lowearourt’s decision, but we set
forth the broader principle as applicablethe decision of an intermediate court,

in the absence of a decision by the higluestrt, whether the question is one of
statute or common law. . . . The questas practical aspeadé great importance

in the proper administration of justice in the federal courts. It is inadmissible that
there should be one rule of state law for litigants in the state courts and another
rule for litigants who bring the same qties before the federal courts owing to
the circumstance of diversity of citizemsh In the absence of any contrary
showing, the rule [set forth by two Newersey trial courts, but no appellate
courts] appears to be the one which wdobk applied in litigation in the state
court, and whether believed to be sowndinsound, it should have been followed
by the Circuit Courof Appeals.

Fid. Union Trust Co. v. Field, 311 U.S. 169, 180{1940)(footnotes and citations omitted).

“The Supreme Court has softerths position over the yeatf Anderson Living Trust v.

WPX Energy Prod., LLC, 27 F. Supp. 3d 1188, 1243\(®. 2014)(Browning, J.). Federal

courts are no longer bound by state trial orrmtdiate court opinions, but “should attribute
[them] some weight . .. where the highestirtoof the State has not spoken on the point.”

Comm’r_v. Estate of Bosch, 387 U.S. 45865 (1967)(citing_King v. Order of United

Commercial Travelers, 333 U.S. 153, 159 (1948ge 17A James Wm. Moore et al., Moore’s

Federal Practice § 124.20[2], at 128-3d ed. 1999)(“Decisions of intermediate state appellate

courts usually must be followed . . . [and] fedaralirts should give some weight to state trial

courts decisions.”)(emphasis and title case omitted). See also Anderson Living Trust v. WPX

Energy Prod., LLC, 27 F. Supp. 3d at 1243:9\g v. Titus, 762 F. Supp. 2d at 1332.

LAW REGARDING JUDICIAL NOTICE

Rule 201 of the Federal Rules of Eviderméows a court to, at any stage of the

proceeding, take notice of “adjudinae” facts that fall into one afwo categories: (i) facts that
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are “generally known within the téwrial jurisdiction of the trial court;” or (iifacts that are
“capable of accurate and ready determinatignresort to sources whose accuracy cannot

reasonably be questioned.” Fed. R. Evid. 201(b), (f). See keFedex Ground Package Sys.,

Inc., 163 F. Supp. 3d 1050, 1066 (D.N.M. 2016)(Brownid.). “Adjudicative facts are simply

the facts of the particular case.”_ ithd States v. Wolny, 133 F.3d 758, 764 (10th

Cir. 1998)(quoting Advisory Comittee Notes to rule 201). Aourt has discretion to take
judicial notice of such facts, regardless whettezgjuested._See Fed. R. Evid. 201(c). On the
other hand, if a party requests tlta¢ court take judieil notice of certairfiacts, and supplies the
necessary information to the cgyudicial notice is mandatorySee Fed. R. Evid. 201(d). Also,

if the parties timely request apportunity to be hedr the Court must graisuch an opportunity
“as to the propriety of taking judicial notice atiek tenor of the matter noticed.” Fed. R. Evid.

201(e). _See Leon v. Fedex Ground Package Bys,,163 F. Supp. 3d at 1066. Moreover, “a

district court may utilize the doctrines und@ng judicial notice in hearing a motion for

summary judgment substantially as they would be utilized at trial.” St. Louis Baptist Temple,

Inc. v. Fed. Deposit Ins. Corp., 605 F.2d 1169, 1172 (10th Cir. 1979)(citations omitted). See

United States v. Sinclair Refining Co., 126 F&&¥, 830 (10th Cir. 1942)(taking judicial notice

of general custom and industry procedure eghmmary judgment pos&); 10A Charles Allen

Wright & Arthur R. Miller, Federal Practicend Procedure § 2723, at 408 (3d ed. 1998)(“The

doctrine of judicial notice applies to motionsider Rule 56: thus the court may consider
anything in support of or in opposition to summparggment that it may judicially notice.”).

The Supreme Court has stated that firmltalelished scientific principles are properly
subject to judicial notice under rule 201 oktRederal Rules of Evidence. See Daubert v.

Merrell Dow Pharm. Inc., 509 U.S. 579, 592 n.1993). According to rule 201, “[tlhe court
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may judicially notice a fact that is not subjdct reasonable dispute because it...can be
accurately and readily determined fromusm®s whose accuracy cannot reasonably be
guestioned.” Fed. R. Evid. 201(b)(2). Facts #u& not subject to asonable dispute include

facts established by the relevasttientific community. _See Ntng v. Micronesian Claims

Comm’n, 643 F.2d 10, 12 (D.C. Cir. 1980)(“Rule 201(b)(2) oé tRederal Rules of
Evidence . . . is designed to permit judicial agaition of material such as scientific data or
historical fact thatalthough outside the common knowledgetltd community, is nevertheless
ascertainable with certaty without resort to cumbersome fnetls of proof.”). Because judicial
notice “bypasses the safeguardatthre present when evidence is admitted through the usual
evidentiary process, ... the type of factsioltha court will ordinarily take judicial notice

are . . . established scientific facts . . .Btavos v. U.S. Bureau of Land Mgmt., No. 6:09-CV-

00037-RB-LFG, 2011 WL 3924496, at *3 (D.N.M. Aug. 2011)(Brack, J.). “In determining
whether judicial notice should be taken, the Cooay consider federal and state statutes and
regulations, municipal dinances, government reports, agemules and regulations, Surgeon

General’'s Reports, medical and stific reports and journals asell as various other sources

which the Court is of the opinion are reliabldJnited States v. Sauls, 981 F. Supp. 909, 920-21

(D. Md. 1997)(Rosenberg, M.J.)(emphasis atjftgting Clemmons v. Bohannon, 918 F.2d 858,

865-68 (10th Cir. 1990), vacated on othgpunds, on reh. en banc, 956 F.2d 1523 (10th

Cir. 1992)). In_Clemmons \Bohannon, 918 F.2d at 865 n.5, fhenth Circuit took “judicial

notice of federal statutesna regulations, state statutegpovernment reports, municipal
ordinances, and the Surgeon Geheraports referred to or incporated into the Congressional
Record.” Concluding that “[tihe most compreka/e source of scientific evidence concerning

the harmful effects of [environmental tobactooke] is” a 1986 Surgeon General’'s Report, 918
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F.2d at 865 n.5, the Tenth Circuibticed “the mounting scieniif evidence otthe potentially
lethal effects of long-term exposure to tobasowke,” 918 F.2d at 865. Regarding the judicial

notice of scientific evidence, McCormick on Evidence, 8§ 330 explains:

Thus it is that while the various propositions of science are a suitable topic of
judicial notice, the content of what will @m@lly be noticed is subject to change as
the tenets of science evolve. It is nfasi, moreover, that the principle involved
need not be commonly known in order tojbdicially noticed; it suffices if the
principle is accepted as a valid one i #ppropriate scientific community. In
determining the intellectual viability ahe proposition, of course, the judge is
free to consult any sources that he thiaks reliable . ... In the increasingly
important practice of judicial notice ofieatific and technologial facts, some of

the possibilities of error are, first, thidte courts may fail to employ the doctrine

of judicial notice in this field to théull measure of its wefulness; second, that
they may mistakenly accept as authori@atscientific theorieshat are outmoded

or are not yet received by the specialists as completely verified; and third, that in
taking judicial notice of accepted scientifiacts, the courts, in particular cases
may misconceive the conclusions or lagaiions which are supposed to flow
from them. Of these, it seems that thestfihas thus far been the most frequent
shortcoming.

Kenneth Broun, et al.,, 2 McCormick oftvidence, 8 330, at 605-6, 608-09 (7th

ed. 2013)(emphasis added).

The federal courts have lortgken judicial notice of somific facts established and

accepted in the appropriate scidBatcommunity. See Siegel v. Dynamic Cooking Sys., Inc.,
501 F. App’x 397, 404 (6th Cir. 2012)(holding tH#tjaking notice of tke relative pressure
exerted by propane verses natwgas” is not an abuse of distom, because thgidicial notice

was of an “accepted scientifzinciple”); U.S. Wood Preserving Co. v. Sundmaker, 186 F. 678,

681 (6th Cir. 1911)(“Notice, thereferwill be taken of the fact that the creosote oil of commerce
called for by the specifications contains both anthracene and anthracene oil. Anthracene is one of
its high boiling constituents, adt which the specifications theslves suggest.”); Rahman v.
Taylor, No. CIV. 10-0367 JBS/KMW, 201 WL 4386733, at *7 (D.N.J. Sept. 20,

2011)(Simandle, J.)(taking “judicial notice thatraany as ten weeks may be required to display
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a positive reaction to tuberculiniskesting after exposure andention,” because the court was

able to verify that fact on a Center for Base Control website); Heleof Troy, L.P. v. Zotos

Corp., 235 F.R.D. 634, 640 (W.D. Tex. 2006)(Martink¥taking notice that urea was an acid

having a very low pH in decidg a bottler seller's summary judgment motion in buyer’s suit to
recover for leaks of its hair care products, becalusdact was not subject to reasonable dispute
in that it was capable of accurate and readyrdwteation by resort to sources whose accuracy

could not reasonably be questanl); lllinois Cudahy Packing Co. v. Kansas City Soap Co., 247

F. 556, 558 (D. Kan. 1918)(Pollock, J.)(“That crugécerine is a product derived from animal

fats is not only a scientific faadf which courts take judicial nogc. . . .”). _See also Application

of Norris, 179 F.2d 970, 974 (C.C.P.A. 1950)(takindi¢ial notice “that structural isomers have
defined predictable physical properties, and that chemical similarity in such a large group
justified the coming of the term ‘metameric’ ¢baracterize such isomeric compounds”)(citation

omitted); United States v. Ryan, No. NMB®900374, 2005 WL 3591183, & (Navy-Marine

Corps. Ct. Crim. App. Dec. 30, 2005)(“[W]e takelicial notice of the wieknown scientific fact
that it is possible to pour pure cocaine intorme sample and produce [the cocaine metabolite]
BZE in that sample.”).

ANALYSIS

The Court concludes that the Defendaate entitled to summary judgment on the
Plaintiffs’ intentional interference with prpsctive economic advantage claim, because a
reasonably jury would not conclude, based on pgnderance of the evidence, that the Plaintiffs
have demonstrated that the Defendants irdaatly and improperly supigld Stolis Winner with
caffeine with a purpose to interfere with any caotual relationship betwadhe Plaintiffs and a

third party. The Defendants adduce record ewideandicating that they did not intentionally
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provide Stolis Winner with caffeine or instrughyone to do so. For tmgbart, the Plaintiffs
adduce only two positive tests results indicating the presence of caffeine in Stolis Winner’s urine
sample; however, these test results establish autiniscule caffeine concentration in Stolis
Winner’'s urine that they do not amount toemva “scintilla” of evidence supporting the
Defendants’ intentional administration of caffeiteethe horse with a purpose to interfere with

the Plaintiffs’ prospective contractual retats. _Liberty Lobby, 477 U.S. at 252. A reasonable

jury, therefore, could not find fahe Plaintiffs on the positiveaffeine tests alone. The Court
next concludes that the Defemts are entitled to summarydgment on the Plaintiffs’ fraud
claim, because the two test results indicatiaggramounts of caffeine in Stolis Winner’s urine
are insufficient for a reasonable jury to find thia¢ any of the Defendants knew that the horse
had ingested caffeine and, consequently, knowintdgle a false misrepresentation. The Court
further concludes that the Defg#ants are entitled to summguggment on the Plaintiffs’ prima
facie tort claim, because the two test resmliscating trace amounts of caffeine are insufficient
for a reasonable jury to find that the Defendantproperly trained Stolis Winner with a purpose
to harm the Defendants.

The Court additionally concludes that thef@wlants are entitled to summary judgment
on the Plaintiffs’ negligence claim, becauseasonable jury could not find by a preponderance
of the evidence that the two test results esthtd breach of the starrdaof care reflected by
New Mexico Administrative Code 88 15.2.6.9(B)(2)dal5.2.6.9(L)(3)(c). Even if the Plaintiffs
could establish breach,raasonable jury could not find bypaeponderance of the evidence that
the miniscule amount of caffeine present in Stdlimner caused the Plaintiffs’ any injury. Nor
can the Plaintiffs establish causation by arguhmaf, in light of the positive caffeine tests, the

Racing Commission should have disqualified St@limner and reordered the purse. See N.M.
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Admin. Code § 15.2.6.9(L)(3)(c). Stolis Winnetigo test samples do netxceed the Racing
Commission’s promulgated “retatory threshold” for caffeine as an “environmental
contaminant[] and substance[] of human usBl/M. Admin. Code § 15.2.6.9(L). For caffeine,
the Racing Commission imposed‘ragulatory threshold” of “100 nanograms per milliliter of
plasma or serum [equivalent to ~ 300 ngimlurine],” below whit the Racing Commission
does not impose any disciplinary action for thespnce of caffeine in a race horse. N.M.
Admin. Code § 15.2.6.9(L)(3)(c).__See N.M. Ath. Code § 15.2.6.9 (“Any threshold herein
incorporated by reference by iosion in one of the documerdabove shall not supersede any
threshold or restriction adopted by the coission as specified by this section.”).

By a similar rationale, the Court also conclsidkat the Plaintiffs cannot recover on an
implied private cause of action under the NewxMe Horse Racing Act, N.M. Stat. Ann. 88 60-
1A-1 to 60-1A-30, and the Racing Commissionikes, N.M. Admin. Code § 15.2.6, because the
caffeine concentrations present in Stolis Winnews test samples do not exceed the “regulatory
threshold” of “100 nanograms per milliliter ofggma or serum [equivalent to ~ 300 ng/ml in
urine].” N.M. Admin. Code§ 15.2.6.9(L)(3)(c). The Plaintiffs cannot succeed on an implied
private cause of action arising under the Hdaeing Act and the Racing Commission’s rules,
because the Plaintiffs present eande that would not sustain a ruielation in lightof all of the
applicable Racing Commission ruleseeSN.M. Admin. Code 88 15.2.6.9 & 15.2.6.9(L)(3)(c).
Last, the Court concludes that the Plaintifie not entitled to summary judgment on their
claims, because the Plaintiffs have not met thenden to demonstrate that they are entitled to
judgment as a matter of law on any of their mkgsibased on the record evidence of the two

positive results indicating trace amounts caffeine in Stolis Winner’s urine.
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THE DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON THE
PLAINTIFFS’ CLAIM FOR INTENTIONAL INTERFERENCE WITH
PROSPECTIVE ECONOMIC ADVANTAGE .

The Court will grant the Defendants’ matidor summary judgment on the Plaintiffs’
claim for intentional interferare with prospective economicheantage. New Mexico courts
follow section 766B of the Restatement (Secoafi)Torts regarding the tort of intentional

interference with prospectveconomic advantage. See Schmitz v. Smentowski, 1990-NMSC-

002, 1 50, 785 P.2d at 736 (“We have adopted the cduszion of intentinal interference with
prospective contractual relationglying on the tort as articukd in Restatement (Second) of

Torts § 766(B) (1977).”);_Dairyland $, 1981-NMSC-130, § 11, 637 P.2d at 841. The

Restatement approach, as the Supreme ColurNew Mexico has adopted it, “requires
intentional and improper interference [-- i.e.,] either an improper motive (solely to harm
plaintiff), or an improper means is required liability.” Dairyland Ins., 1981-NMSC-130, { 11,

637 P.2d at 841. See Key v. Chrysler Motors Corp., 1996-NMSC-038, { 29, 918 P.2d 350, 358

(“In the tort of intentional interference withprospective advantage, the basis for the imposition
of liability requires proof of improper motiventent to harm) or utilization of some improper
means.”); Restatement (Second) of Torts § 76BBrthermore, to state a claim for interference
with prospective contractual réilans, the Supreme Cdwf New Mexico requires that a plaintiff
“must prove that there was an actual presipe contractual relation which, but for the
[defendant’s] interference, would have beemsummated.”_Dairyland Ins., 1981-NMSC-130, {
13, 637 P.2d at 841 (alteration added).

The Defendants move for summary judgmeatguing that the Plaintiffs adduced
insufficient evidence to estallidwo elements of their intentional interference with prospective

economic advantage claim. See Defendantshtitteal Interference witlfProspective Economic
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Advantage MSJ at 5. First, the Defendants cuhtbat they are entitled to summary judgment,
because the Plaintiffs fail to proffer sufficiesidence showing that the Defendants intentionally
acted to interfergvith any prospective economic relatiornsiuetween the Plaintiffs and a third-
party. See Defendants’ Intentional Interferemgth Prospective Economic Advantage MSJ at
2-5. See also Tr. at 19:9-12 (Blackburn);ati20:10-15 (Blackburn)Second, the Defendants
argue that they are entitled to summary judgmestause the Plaintiffs fail to adduce sufficient
evidence showing that there wasy prospective economic relatship between the Plaintiffs
and a third-party that would have been comswated but for the Defendants’ improper conduct.
See Defendants’ Intentional Interference wRnospective Economic Advantage MSJ at 5
(stating that the Plaintiffs caot show either that there as any ‘actual’ prospective
relationship which was not consmated as a result of StoWinner finishing ahead of Jet
Black Patriot” or that “any ‘actal’ economic relationship wasstlupted as a result . . . .").

The Defendants marshal record evidence ppeu of their assertiothat they did not
intentionally act to interfere ith any prospective economic reétmship between the Plaintiffs
and a third-party. The Defendants advert to amsvand affidavits indicating that they did not
knowingly or intentionally provide Stolis Winnerith caffeine or instruct anyone acting on their
behalf to do so. See Defendants’ Intentidngrference with Prospective Economic Advantage
MSJ 11 10-12, at 2-3 (citing Taylor’s First Answats3; J. Windham’s First Answers at 3-4; P.
Windham’s First Answers at 3); P. Windham Aff5flat 1. The Defendantlso rely on record
evidence indicating that they wemet aware of any economic rétmship between the Plaintiffs
and a third party relating to Jet Black PatriSee Defendants’ Intdohal Interference with
Prospective Economic Advantage MSJ at 3 (citingVindham Aff. § 8, al; P. Windham Aff.

11 3-4, at 1). The Defendants refer to their laclkwareness of any caattual relationship to
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support the inference that they did not intentionadly to disrupt it._&e Defendants’ Intentional
Interference with Prospecticonomic Advantage MSJ at 3.

In light of the Defendants’ summary judgmemguments, the Plaintiffs have the burden
to “set forth specific facts showing that thereaigenuine issue for trial as to those dispositive

matters for which it carries the burden of prooRpplied Genetics Int'linc. v. First Affiliated

Sec., Inc., 912 F.2d 1238, 1241 (10th Cir. 1990). ek R. Civ. P. 56(c)(1). Consequently,

the Plaintiffs must adduce specifacts supported by record mass for a reasonable jury to

find, based on a preponderancdlef evidence, the element oetbefendants’ “intentional and

improper interference.”_Dairyland Ins., 19BIMSC-130, 11, 637 P.2d at 841. The Plaintiffs

must also show sufficient recoevidence supporting “an actyaiospective contractual relation

which, but for the [Defendants’] interference, would have been consummated.” Dairyland Ins.,

1981-NMSC-130, 1 13, 637 P.2d at 841 (alteration added).

A. THE PLAINTIFFS DO NOT SATI SFY THEIR BURDEN TO ADDUCE

SUFFICIENT EVIDENCE THAT TH E DEFENDANTS IMPROPERLY
INTENDED TO INTERFERE WITH THE PLAINTIFFS’ PROSPECTIVE

ECONOMIC RELATIONSHIPS, BEC AUSE THE PLAINTIFFS PROFFER
EVIDENCE ONLY OF STOLIS WI NNER’S POSITIVE CAFFEINE TEST.

The Plaintiffs have not met their burden. IeitrResponse, the Plaiffis argue that “the
Defendants acted intentionally to interfere witlogpective contractual reéianships of . . . Jet
Black Patriot,” because the Defendants “intemtity plac[ed] Stolis Winner in the race while
the horse was under the influence of an autonibtidesqualifying substance . . ..” Plaintiffs’
Response at 6 (alterations addedhe Plaintiffs argue that theefendants are not entitled to
summary judgment on the intentional interferrwith prospective economic relations claim,
because the Defendants intended to enter gehtrat had ingested caffeine in the race,

irrespective whether the Defemda knew, or even had reastm know, that the horse had
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ingested caffeine. See PlaintifiResponse at 6. In support of taigument, the Plaintiffs stress
that “[t]he trainer is responsible for the horse from the time the horse ends the race to the time
the horse leaves the test barn.” Pl#isitiResponse at 6 (@ng N.M. Admin. Code
§ 15.2.6.11(B), (E)(1)-(2)). The Plaintiffs algmphasize a statement contained in the Luna
Depo. Plaintiffs’ Response at(@uoting Luna Depo. at 17:19-22)Luna, the “agency director
of the Racing Commission,” stated that “we tedaffeine positive.” Plaintiffs’ Response at 7
(quoting Luna Depo. at 17:19-22Fee also Luna Depo. at 5:5-Bdditionally, in their motion
for summary judgment, the Plaintiffs’ adveto New Mexico Administrative Code
8 15.2.6.9(C)(1), which provides:
A finding by the commission approvedtaatory of a prohibited drug, chemical
or other substance in a test specimeia @orse is prima facie evidence that the
prohibited drug, chemical or other substanvas administered to the horse and, in
the case of_a post-race test, wagspnt in the horsg’ body while it was
participating in a race.
N.M. Admin. Code 8§ 15.2.6.9(C)(1). Pulling these egsas together, the Plaintiffs argue that
there is a fact question regarg the Defendants’ intention to interfere with the Plaintiffs’
prospective economic relations, becauge New Mexico Adminstrative Code 8§ 15.2.6.9
requires that Stolis Winner was free of cafée (i) New Mexico Administrative Code
88 15.2.6.11(B) & 15.2.6.11(E)(1)-(2) impose a duty on Taylor to ensure Stolis Winner was free
of caffeine; and (iii) Stolis Winner tested positive for caffeine. See Plaintiffs’ Response at 5-6.
The only record evidence that the Plaintifidduce to show that the Defendants improperly
intended to interfere with a prospective cantual relationship, however, are the positive
caffeine tests taken from Stolis Winner’'s split urine sample. See Plaintiffs’ Response at 5-6.

They argue that this singleitk of evidence, in combination with New Mexico Administrative

Code 88 15.2.6.9, 15.2.6.11(B) and 15.2.6.11(E)(1)-(2), creates a genuine dispute regarding the
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Defendants’ intention to interfere withethPlaintiffs’ contraatal relationships.

The Plaintiffs’ argument borrows heavily from the doctrine of negligence per se. Under
that doctrine, the violation d duty that an administrativeg@ation imposes is evidence of a
defendant’s breach of the standard of car@ common law negligencetaamn. See Heath v. La

Mariana Apartments, 2008-NMSCL7, T 7-9, 14, 19, 22, 180 P.3d 664, 666-70

(“Heath”)(holding that a negligence per se jurgtmction was inappropriate). See also Pedroza

v. Lomas Auto Mall, Inc., 600 F. Sup@d 1200, 1208 (D.N.M. 2009)(Browning, J.)(“In

negligence per se, violation of apseate legal duty is @ence of negligence . ...”); W. Page

Keeton, et al., Prosser and Keeton on To3§,5at 220-231 (5th ed.1984); Restatement (Second)

on Torts 8 286 (1965). Unpacking this doctriRepsser and Keeton on Torts § 36, entitled

“Violation of Statute,” explains:

The standard of conduct required ofemsonable person may be prescribed by
legislative enactment. When a statutevtes that under certain circumstances
particular acts shall or shall not be domenay be interpreted as fixing a standard
for all members of the community, from which it is negligence to deviate. The
same may be true of muipal ordinances and regulations of administrative
bodies. . . . Once the statute is determitoelde applicable -- which is to say, once

it is interpreted as designed to protectdlaess of persons, in wth the plaintiff is
included, against the risk of the type ofrnavhich has in fact occurred as a result
of its violation -- and once its breach has been established, probably a majority of
the courts hold that the issue afegligence is thereupon conclusively
determined. . . . [However, a] large numbéicourts have held that a violation is
only evidence of negligence, or prinfiacie evidence thereof, which may be
accepted or rejected according to all of the evidence.

Prosser and Keeton on Torts § 86220-231 (altetéons added).

The Plaintiffs contend that Stolis Winnegp®sitive caffeine test violated New Mexico
Administrative Code 88 15.2.6.9, 15.2.6.11(B) & 15.2.6.){1(E(2), and thathese violations
constitute evidence of the Defendants’ intemtio interfere improperly with the Plaintiffs’

prospective economic advantage. See PlainfREssponse at 5-6; Plaifi’ MSJ at 7-8. This
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argument appears as a suggestiat the Court may transpose ttoctrine of ngligence per se

into the area of intentional torts and, consetjyeconclude that a defielant’s violation of an
administrative regulation is evidence of an iti@mal tort claim’s intentionality element. The

New Mexico Administrative 6de 8 15.2.6.9(C)(1) provides thatfinding of a prohibited
substance “in a test specimen of a horse isgfanie evidence that the prohibited drug . . . was
administered to the horse . ...” N.M. Admin. Code § 15.2.6.9(C)(1). Further, at least one court
has expressly found that, “whike violation of an administtive safety code is ngter se an
intentional tort, it may be some evidence” of thieim element of an intentional tort. Patton v.

J&H Reinforcing & Structural Erector$nc., No. 93-CA-2194, 1994 WL 693929, at *3 (Ohio

Ct. App. Dec. 9, 1994)(citations omitted).

The Court concludes that the Supreme CouN@i Mexico would pobably agree that a
violation of an administrative rulis evidence of an element of an intentional tort. In this case,
the Court concludes that, while the positive cafei@st would not, by itself, establish a per se
intentional tort, it is some evidence. The Qmwtes that the Racing @wnission held that the

Defendants did not violateny administrative rulé® but the Court does not consider the Racing

*The Court notes that a three-judge adstiative panel determined that “[tlhe
disciplinary rulings issued in this proceeding waot meet the regulatory test necessary to be
sustained because the prima éaewvidence that a prohibited drug was administered to Stolis
Winner prior to winning the 2008 All American Futy has been rebutte’ Hearing Officer
Panel Report at 21. Accordiyglthe three-judge administre#i panel concluded that the
Defendants did not violate anyraahistrative code provisiongg Hearing Officer Panel Report
at 21, and the Racing Commission adopted theetjudge administrative panel’'s recommended
conclusion, see Defendants’ Negligence MSJ { 15, at 3 (asserting this fact); Plaintiffs’ MSJ { 9,
at 3 (not disputing this fact). Hence, therenisadministratively determed rule violation on
which to hang the Plaintiffs’ argument that thefé®lants’ rule violatiomecessarily constitutes
evidence of an improper intention to interfere with the Plaintiffs’ contractual relationships. The
Court also notes, however, that the Plaintiffd dot have the opportunity to litigate in the
administrative proceeding that concluded that the Defendants didalatevany New Mexico
regulation. _See Plaintiffs’ MSat 18 (alleging this fact){itng Racing Commission Order at 22-
27); Defendants’ Response at 2-4 (not disputimg fact). _See alstuna Depo. at 31:1-24,
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Commission’s conclusion to belispositive of the questh whether sufficient evidence
establishes the Defendants’ intention to improperly interfere with the Plaintiffs’ contractual
relationships. New Mexico Administrativ€ode 8§ 15.2.6.9 prohibits caffeine, and Stolis
Winner’s urine contained caffeine. See Lung®eat 17:19-22. Thus, the positive caffeine test
iIs some evidence of the Defendants’ improper intention to interfere with the Plaintiffs’
prospective economic relations.

In light of New Mexico AdministrativeCode 8§ 15.2.6.9(C)(1), the Plaintiffs have
established a prima facie case that caffeine wasrasheried to Stolis Winner. In that case, the
Court concludes that the Supreme CourtNE#w Mexico would then shift the burden of
production and proof to the Defendants to esthlimat they did not tentionally administer
caffeine to Stolis Winner. The Court also clowles that, if the Defendants produce undisputed
evidence that they did not administer caffeiné&tolis Winner, the Court can conclude that the
Defendants have not only rebutted the Plaintiffs’ prima facie case, but that the facts are
undisputed. Once the Defendants come forwaitth evidence that they did not administer
caffeine to Stolis Winner, the Plaintiffs retain the burden to establish that the positive caffeine
test, which undergirds the rule violation, cesata fact question regarding the Defendants’
intentional actions that is sufficient to deféta Defendants’ motion f@ummary judgment. In
other words, once the Defendants point to ewidetinat rebuts the presumption that the rule
produces, the Plaintiffs must demonstrate thaitipescaffeine test is more than “a scintilla of
evidence in support of the plaintiff's positionida in fact, is sufficient “evidence on which the
jury could reasonably find for the plaintiff.”_lheérty Lobby, 477 U.S. at 252. After all, given the

elements of the New Mexico tort of intentibmaterference with prospective economic relations,

32:14-33:2.
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see Dairyland Ins., 1981-NMSC-130, 11 11-13, 637 Bt&#1, the issue is not whether Stolis
Winner tested positive for caffeine, but whetllee Defendants inteohally and improperly
supplied Stolis Winner with caffeine to interfexth some contractual relationship between the
Plaintiffs and a third party.

The Plaintiffs cannot meet thmirden: they have not mardled any evidence in support
of the intentional-interference element, excieptthe positive caffeine tests which create only a
prima facie case that caffeine was intentionalyministered. The Court agrees with the
Plaintiffs that Jet Black Patriot’s entry intcetR008 All American Futully amounts to “an actual
prospective contractual relation.” Daiyld Ins., 1981-NMSC-130, § 13, 637 P.2d at 841. Once
the Defendants rebut the presumption thatetadf was administerethowever, Luna’s Depo.
testimony that Stolis Winner’s urine tested posifiwecaffeine does not, alone, support that the
Defendants intentionally and imgperly interfered with any antractual relation between the
Defendants and a third party. See Luna Depé:Gii42:8. The Plaintiffsely on Luna’s Depo.
for the fact that the Racing Commission “readaffeine positive,” Luna Depo. at 17:19-22, but
the positive caffeine sample, standing alonend after the Defendants verebutted any prima
facie case -- is not a basis for a fact findesised on a preponderance of the evidence, to
reasonably credit Plaintiffs’ ali@tion that “[tjhe Defendantd/indham and Taylor’s actions of
intentionally providing Stolis Winer with performance substances were designed to disrupt
[economic] relationshipsbetween the Plaintiffs and third pagiePlaintiffs’ Original Complaint
1 130, at 23. The SuprenCourt has instructed:

The mere existence of aistilla of evidence in suppbof the plaintiff's position

will be insufficient; there must be evidence on which the jury could reasonably

find for the plaintiff. The judge’s inquyt therefore, unavoidably asks whether

reasonable jurors could find by a prepondeeaof the evidence that the plaintiff
is entitled to a verdict -- “whether d@te is [evidence] upon which a jury can
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properly proceed to find a verdict for the party producing it, upon whoronise
of proof is imposed.”

Liberty Lobby, 477 U.S. at 252 [faration in origiral)(quoting _Schuylkill, 81 U.S. at 448

(emphasis in original)). In light of the record materials, the positive test samples, standing alone
and after the Defendants have met their burden of rebutting the prima facie case, are insufficient
to permit a reasonable jury to find by a pregderance of the evidence that the Defendants
intentionally supplied Stolis Winer with caffeine._See Luri2epo. at 5:5-6. The Luna Depo.
does not provide any evidence how Stolis Winingested caffeine.__See Luna Depo. at 4.6-
142:8. Without such evidence, tees not a sound basis -- or abgsis -- for the Plaintiffs to
move forward on their intentionabterference claim. The singladt that the positive test for
caffeine in Stolis Winner’s ure violated New Mexico Admistrative Code 85.2.6.9(C)(1) is
not sufficient, after the Defendants have rebutitedprima facie case, for “reasonable jurors [to]
find by a preponderance of the eviderthat the plaintiff[s are] étied to a veret” on their
intentional interferencelaim. Liberty Lobby, 477 U.S. at 252 (alterations added). Because the
Plaintiffs do not satisfy their burden to cadte sufficient evidence that the Defendants
improperly intended to interfere with the Rigfifs’ prospective economic relationships, the
Defendants are entitled to summary judgmenttton Plaintiffs’ intentbnal interference with
prospective economic advantage claim.
B. THE PLAINTIFFS DO NOT SATI SFY THEIR BURDEN TO ADDUCE
SUFFICIENT EVIDENCE THAT TH E DEFENDANTS IMPROPERLY
INTENDED TO INTERFERE WITH THE PLAINTIFFS’ PROSPECTIVE
ECONOMIC RELATIONSHIPS, BECAUSE NO REASONABLE JURY
COULD CONCLUDE FROM THE TRACE AMOUNT OF CAFFEINE
DETECTED IN STOLIS WINNER'S URINE THAT THE DEFENDANTS
INTENTIONALLY AND IMPROPER LY ADMINISTERED STOLIS

WINNER WITH CAFFEINE TO INTER FERE WITH THE PLAINTIFFS’
PROSPECTIVE ECONOMIC RELATIONSHIPS.

There is another reason why the positive caffegsts are insufficient to defeat summary
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judgment. The positive caffeine tests providematst, prima facie evidence that caffeine was
administered to Stolis Winner, but the Defemdaoffer record evidence that they did not
administer caffeine the horse. The Plaintiffs then have the burden to adduce additional and
sufficient evidence of administration. The Ridfs have not, however, met their burden to
adduce sufficient facts for a reasonable jurdirtd by a preponderance of the evidence that the
Defendants intentionally acted taterfere with any prospectveconomic relation between the
Plaintiffs and a third party. See Liberty Lobby, 475. at 252. The singlaiece of evidence on
which the Plaintiffs rely -- the positive caffeitests -- are insufficient for a reasonable jury to
conclude that the Defendants intienally administered caffein® Stolis Winner. The positive
tests, when examined closely, reflect a mumiscamount of caffeine that does not support an
inference that the Defendants intentionally adstered caffeine to StslWinner with a purpose

to interfere with the Plaintiffs’ economic relationships.

Following the 2008 All American Futurity, bldcand urine samples were drawn from all
ten horses that had run the race, see Unrulo Dep57:14-58:20, and the samples were sent to
the lowa Lab, see Hyde Depo. at 56:20-2Bmong the ten horses that ran the 2008 All
American Futurity, at most three horses, llthg Stolis Winner, provided the blood or urine
samples that the lowa Lab tested. See Hyde Depo. at 127:20-128:8 (testifying that the lowa Lab
tested samples from only three horses taat any race at the Ruidoso Downs racetrack on
September 1, 2008). The lowa Lab determmeasitive finding and estimated that there were
125 ng/ml of caffeine in Stolis Winner’s urinengale. _See Mueller Letter at 1. The New
Mexico Horsemen’s Association also directed 8U Lab to determine whether the same urine
sample contained caffeine. See Gabaldon Lattdr The LSU Lab confirmed the presence of

caffeine in Stolis Winner’s urine sample atemtimated concentration 8#.2 ng/ml._See Barker
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Letter at 1; Mueller Letter at 1These test results are insuffididar a reasonable fact finder to
reasonably conclude by a preponderance oktheéence that the Defendants intentionally and
improperly administered caffeine to Stolis Winner.

Caffeine is ubiquitous in our environment, and “commonly found in equine feeds and
environments.” Amit Budhraja, et al., “Caffeirand Theobromine Identifications in Post-Race
Urines: Threshold Levels and Regulatory Sigmifice of Such Identifications,” 53 Proceedings

of the American Association of Equine Practigos 87-92 (2007)(“Budhraja&t al.”). Caffeine

concentrations in plasma of less than 100 ngéaplijvalent to approximately 300 ng/ml in urine,
are associated with environmental exposuredffeine and, for that reason, findings of such
concentrations are “pharmacologicalteffective and of no forensictegrest.” Budhraja, et al. at
89. The Budhraja study concludes:
Caffeine is inextricably associated wttke presence of humans. Domestic horses
are, therefore, inevitably exposed to vagyconcentrations of caffeine. Caffeine
identifications in horse urines have beassociated with a variety of sources,
including the feeding of caffeine-conténg bee pollen and ¢hinappropriate use
of caffeine-containing pH strips. . . . IB&vioral data suggests that performance
effects require caffeine concentratiafs>2000 ng/ml in plasma or 10,000 ng/ml
in urine; lesser concentrans are unlikely to be inmacologically significant.
Budhraja, et al. at 92. Furttmore, according to another published scientific study, human
contamination of the equine environment byriams is commonplace. See Steven A. Barker,

“Drug Contamination of the Equine RacetrdeRvironment: a Preliminary Examination,” 31 J.

Vet. Pharmacol. Therap. 466-471, 470 (2008)(“BdkerAccording to Barker, caffeine is a

common contaminant in stall floor samples takem a racetrack tediarn and water on the
backstretch of a sample racetrack. See Baakdi70 (“Caffeine is also a common contaminant
in the lagoon water and in 6-of-10 stalls testedBarker concludes that the presence of caffeine

at racetracks “may be seen as evidence of general contamination of the equine environment by

- 80 -



humans, the major consumers of caffeine, arcctreless spreading of this compound in human
sweat, saliva or urine and/or tbesposal of coffee, colas, teacathe myriad other products that
contain the drug.” Barker a70. Moreover, routine post-ratesting for caffeine is highly
sensitive, and such tests can detect urinargemations of caffeine and its metabolites as low
as 10 ng/ml._See Budhraja, et al. at 88; Bastet66 (“[O]ur instrumentation and methods have
become so sophisticated and sensitive that wemoav be detecting concentrations of drugs in
equine urine and/or blood samples that arismfcontaminants that may be common to both the
human and equine environmesiich as caffeine . . . .").

Further, another study condad by T.M. Dyke and R.A. Sams of the Ohio State
University measures caffeine concentrationfianse urine that Dykenad Sams collected after
the controlled administration of chocolate-coapehnuts over eight days. See T.M. Dyke &
R.A. Sams, “Detection and Determination ®heobromine and Caffeine in Urine after

Administration of Chocolate-Coad Peanuts to Horses,” 22 J. of Analytical Toxicology 112,

112-16 (1998)(“Dyke”). In thistudy, twenty chocolate-coatpéanuts containing a total of 7.3
mg of caffeine were fed daily, for eight days,ttmee healthy, Standardbred mares, aged 3-5
years and weighing 450-500 kg. eSeyke at 112. To properly understand how much caffeine
was administered to these horsggup of coffee contains betwe®8-200 mg of caffeine. See
Mayo Clinic Staff, “Caffeine content for coffee, tea, soda and more,”
http://www.mayoclinic.org/healthy-lifestyle/nutrition-and-healthy-eaimglepth/caffeine/art-
20049372. After chocolate-coated peanuts wereradiared to the horses for eight days, Dyke
and Sams found:

No behavioral effects were observed after ingestion of chocolate-coated

peanuts. . .. Twenty-four hours after the administration of the seventh dose and

before the administration of the last dpspparent caffeine concentrations in
urine measured by ELISA [enzyme-linked immunoassay] were between 1.1 and
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1.6 pg/mL [i.e. 1,100 to 1,600 ng/ml]. These increased to 2.3-5.0 pg/mL [i.e.

2,300 to 5,000 ng/ml approximately 4-6 h[suafter ingestion of the last dose

and decreased to between 50 and 83 ngitrl20 h[ours after the last do$2].
Dyke at 114. In other words, the amount of caffeine that the lowa Lab and the LSU Lab
measured in Stolis Winner'sine approximately equaled the aumt of caffeine that Dyke and
Sam measured in horse urine takem a horse five days afterahhorse has eatea handful of
chocolate-covered peanutentaining an amount of caffeine letb&n that inone-tenth of one
cup of weak coffee._Compare Barker Letted atvith Dyke at 114. The Plaintiffs build their
case on that trace amount of caffeine, and theyhasIiCourt to conclude that this measurement
is sufficient evidence for a reasonable jury talfthat the Defendantstentionally administered
Stolis Winner with caffeine to improperly interfere with the Plaintiffs’ contractual relations. See
Plaintiffs’ Response at 6. It is not.

In determining whether to take judicial notice of a fact, the Court may consider medical

and scientific reports and jawals which the Court deems rddia. See Melong v. Micronesian

Claims Comm’n, 643 F.2d at 12Rule 201(b)(2) of the Feddr&ules of Evidence...is

designed to permit judicial recogmiti of material such as scientific data or historical fact that,
although outside the common knowledge of the community, is nevertheless ascertainable with

certainty without resort to curebsome methods of proof.”); UniteéStates v. Sauls, 981 F. Supp.

at 920-21 (“In determining whether judiciabtice should be taken, the Court may consider
federal and state statutes and regulations, municipal ordinances, government reports, agency

rules and regulations, Surgeon General’'s Reportdicaleand scientific reports and journals as

well as various other sources which the Goisr of the opinion are reliable.”)(emphasis

added)(citation omitted); Bravos v. U.Bureau of Land Mgmt., 2011 WL 3924496, at *3

?There are 1000 nanograms (ng) in one microgram (ug).
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(“[Tlhe type of facts which a court will ordindy take judicial notce are ... established

scientific facts . ...”). See also McCormick on Evidend&e 330, at 605-6 (“[T]he principle

involved need not be commonly known in orderh® judicially noticed; it suffices if the
principle is accepted as a valid oimethe appropriate scientific community. . .. [t]he judge is
free to consult any sources that he thinks aliehie . ..."). Accordingly, in resolving the
Defendants’ motions for summary judgmentdaconsidering the afementioned scientific
studies, the Court takes judicliatowledge that caffeine concentrations in urine of less than 300
ng/ml are associated with environmental expodoreaffeine. _See Budhej et al. at 89.
Moreover, the Plaintiffs do not spute the Defendants’ factualegjation that, within the horse
racing industry, levels of caffeine of 100 ng/miblood serum, the approximate equivalent of
300 ng/ml in urine, to be environmental contaation. See Defendants’ Negligence MSJ § 10,

at 2 (alleging this fact). ®ealso Plaintiffs’ Response at4 (not disputing this facff. The

Court also judicially ntces that caffeine concentrationsunne of less than 300 ng/ml are not
associated with performance exfs in a horse. See Budhrajaaktat 92 (stating that caffeine
concentrations in urine of less than 10,000 ng/mlrmt associatedith performane effects in a
horse); Dyke at 114. The lowa Lab estimated 125 ng/ml of caffeine in Stolis Winner’s urine
sample. _See Hyde Depo. at 67:19-68:7; Muellerecett 1. The LSU lab determined that there

was 84.2 ng/ml in Stolis Winner’s urine sampleee Barker Letter at MMueller Letter at 1.

¥caffeine concentrations in amounts 4P0 ng/ml in blood serum or plasma
approximately equal concentrations in amounts ofr&)tl in urine. _See Budhraja, et al. at 87
(“plasma caffeine concentrations of <100 ng/fakke] equivalent to ~300 ng/ml in urine”);
Budhraja, et al. at 90 (“10 ng/ml in plasma . . egaivalent to ~30 ng/ml in urine”). See also
Eugenie W. Greene, et al., “Pharmacology, phaakiaetics, and behavioraiffects of caffeine
in horses,” 44 Am. J. of Veterinary Res. 59,(1983)(“Greene, et al.”)(“When injected [through
IV], caffeine concentrations reached peak withiminutes after IV injection of the drug and
then decreased slowly. The decreases of plasmaurinary concentrations were parallel, with
urinary concentrations being castently about 3-fold higher thgplasma concentrations of the
drug.”).
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These estimated measurements of caffeine ®ithis Winner’'s urine sample fall within the
amount of caffeine in a horse urine sample thaassociated with environmental exposure to
caffeine and, to a scientific certainty, has ndgenance effect._See Budhraja et al. at 89, 92.

Cf. Siegel v. Dynamic Cooking Sys., Inc., 501App’x at 404 (holding that[t]aking notice of

the relative pressure exerted by propane verses [sic] natural gas” is not an abuse of discretion

because the judicial notice was af “accepted scienittf principle”); Helen of Troy, L.P. v.

Zotos Corp., 235 F.R.D. at 640 (taking notice thega was an acid having a very low pH in
deciding a bottler seller's sumnyajudgment motion in buyer’s suit to recover for leaks of its
hair care products, because the fact was not dubjeeasonable dispute tinat it was capable of
accurate and ready determination by resogaiarces whose accuracy could not reasonably be

guestioned); Rahman v. Tayl@0Q11 WL 4386733, at *7 (taking “judi&l notice that as many as

ten weeks may be required to depa positive reactioto tuberculin skin testing after exposure
and infection,” because the court was able tofyehat fact on a Center for Disease Control
website).

Moreover, there were myriadpportunities by which Slie Winner was exposed to
caffeine in the environment simply by begirexposed to the presence of humans under
circumstances in which there was no con&rghinst the commonplaceposure to caffeine in
the environment. _See generally Barkar 470 (concluding thataffeine is a common
contaminant in racetrack environments). India&ely before and after the race, many people
were in close proximity to 8lis Winner under circumstancesathdid not control for ambient
caffeine contamination. €& Taylor Depo. at 181:11-25.

A. ... To pet the horse if it's stding there or somethg | don't think is a
prohibited activity, but usually the horsewalking or gding ready to run.
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Q. In the day of the running of th&l American, how many owners usually

appear -- at least in 2008 hanany owners that you'raware of appeared in the

paddock before the race?

A. Oh, countless. It's like opening thetgat a rock concertYou don’t have to

have pass credentials or any credentialsdeoto get in the infield of a racetrack.

So it was just -- you couldn’t hardly walk, basically.

Taylor Depo. at 181:13-25 (Taylor, Blackburn).

In sum, rule 56(c) record materials andligially-cognizable factprovide a context in
which to evaluate the Luna pe that Stolis Winner's urine pduced “a caffeine positive.”
Luna Depo. at 5:5-6. The lowa Lab estimat@® ng/ml in Stolis Winner’'s urine sample, see
Hyde Depo. at 67:19-68:7; Muelleetter at 1, and the LSU labtdemined that there was 84.2
ng/ml in Stolis Winner's urine sample, see Barl etter at 1; Mueller Letter at 1. Each
measurement is significantly less than the 30@hguark, under which thpresence of caffeine,
is associated with environmental exposure laasl no performance effect. See Budhraja et al.,
supra at 89, 92; Baker, supradd@0. There were myriad circurasices leading up to the race by
which Stolis Winner could have been exposetheoambient presence of low concentrations of
caffeine that resulted in the horse’s urin&ee, _e.g., Taylor Depo. at 181:13-25 (Taylor,
Blackburn).

The Plaintiffs allege that the Defendants caused the presence of caffeine in Stolis
Winner's urine sample by intentionally administering caffeine to Stolis Winner to disrupt
economic relationships between the Plaintifisd athird parties. _See Plaintiffs’ Original
Complaint § 130, at 23. To be sure, how St@Mimner came to have between 125 ng/ml and
84.2 ng/ml of caffeine in his urinat the time of theacte is a question dact; however, this

guestion of fact does not defeat summary judgnfer the Defendants on the Plaintiffs’ claim

for intentional interference with prospective econorelations. The Plaintiffs have not offered
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any evidence, apart from the positive test ¢affeine, to support their allegation that the
Defendants intentionally administered caffeine to Stolis Winner, much less with a purpose to
interfere with some economic rétanship between the Plaintiffs and a third party. Nor have the
Plaintiffs offered any expert testimony -- or anyet record evidence --dh suggests that the
trace amount of caffeine in Stolis Winner’'s uriiseeither not attributable to environmental
contamination or associated with any effeots Stolis Winner's performance at the 2008 All
American Futurity. _See Plaintiffs’ Response2a20; Plaintiffs’ Motion at 1-27. Nor do the
Plaintiffs advert to any scieniifstudies that suggest caffeim@ncentrations of 125 ng/ml or less
are either not associated with environmergahtamination or associated with performance
effects in a horse. The Court, in its reviedig not find any conflictingscientific evidence.
Furthermore, the urine of other horses that ran the 2008 All American Futurity was not tested for
the presence of caffeine, see Hyde Depolzit:20-128:8, and the absence of such control
variables undermines the ability of a readmeajury to find that causes separate from
environmental contamination were responsible tfe low concentrationf caffeine in Stolis
Winner’s urine.

In light of the record materials and juditty-cognizable factsupporting the Defendants’
position that environmental contamination causieel low concentration of caffeine in Stolis
Winner's urine, the positive test alone, withaather evidence, does not amount to even a

“scintilla” of support for the Plaintiffs’ allegain and is insufficient @dence for a jury to

properly proceed to find a verdict for thempaproducing it.” Libaty Lobby, 477 U.S. at 252
(alteration in original)(quotingchuylkill, 81 U.S. at 448). &cordingly, the Plaintiffs do not

defeat the Defendants’ motionrfeummary judgment on the Plaintiffs’ intentional interference
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with prospective economic relations by advegtto the Luna Depo. and the positive caffeine
tests that the deposition testimony referenced.

Il. THE DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON THE
PLAINTIFES’ CLAIM FOR FRAUD .

In New Mexico, “[a] successful fraud claimust prove a misrepresentation of fact,
known by the maker to be untrue, made with theninti® deceive and to induce the other party to

act upon it, and upon which the other party relidsisadetriment.”_Golden Cone Concepts, Inc.

v. Villa Linda Mall, Ltd., 1991-NMSC-097, § 15, 820 P.2d 1323, 1328. The Defendants move

for summary judgment on the Plaintiffs’ fraudaich, arguing that théPlaintiffs have not
proffered sufficient evidence on any elementtioéir fraud claim to withstand a ruling of
summary judgment against that claim. See Dadats’ Fraud MSJ at 5-First, the Defendants
argue that the “Plaintiffs lacklear and convincing evidenag any misrepresentation by
Defendants.” Defendants’ Fraud MSJ at 5. Second, the Defendants argue that, even if entering
Stolis Winner in the 2008 All Aerican Futurity amounted to tixefendants’ representation that
Stolis Winner was neither in violation of the raoées nor improperly traied, the Plaintiffs have
not adduced “sufficient evidende show such a representatioowid be false.” Defendants’
Fraud MSJ at 5-6. Third, the Defendants contend that the Plaintiffs have not adduced sufficient
evidence “of knowledge or recldeness on the part tife Defendants as to the alleged presence
of caffeine in Stolis Winner,” or of the Defendgnintent to deceive Defendants’ Fraud MSJ at
6.

In their Original Complaint, the Plaiff$ allege that theDefendants knowingly or
recklessly made false represdintas “that Stolis Winner had been trained in compliance with
New Mexico Racing Commission Rules,” and tt&iblis Winner was not under the influence of

substances prohibited by NeWexico Racing Commission Rulés. Plaintiffs’ Original
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Complaint 1 135-36, at 24. The Defendanspoad that they did not knowingly make any
untrue representation that Stoénner was not under the influem of caffeine, see Defendants’
Fraud MSJ at 6, and suppdiat contention by adverting teaord materials which indicate that
the Defendants “did not knowingly intentionally provide Stolis Winner with caffeine and did
not instruct anyone acting on [their] behalf toyade Stolis Winner with caffeine and halve] no
knowledge as to ingestion offtaine by Stolis Winner,” DefendasitFraud MSJ {1 14-16, at 3
(citing Taylor's First Answers at 3; J. Windh& First Answers at 3-4; P. Windham’s First
Answers at 3). _See P. Windham Aff. § 5,1at Throughout their motions, the Defendants
repeatedly point to record materials stating thay did not knowingly or intentionally provide
Stolis Winner with caffeine and did not instragtyone acting on their behatf do so, see, e.g.,
Defendants’ Intentional Intexfence with Prospective Ecanm Advantage MSJ 1 10-12, at 2-
3; Defendants’ Fraud MSJ 114-16, at 3, and, although theaRitiffs might contest the
materiality of the Defendants’ facl assertion, they do not specdily dispute it, see Plaintiffs’
Response at 2-4 (notgfliuting this fact).

Instead, the Plaintiffs counténe Defendants’ argumenihé supporting record evidence
by insisting that the positive tests for caffeineSitolis Winner’s urine create a factual question
whether Taylor intended to deceive the Pl#imtregarding whether Stolis Winner’s training
complied with the Racing Commissi’'s rules. _See Plaintiffs’ Rgense at 9, 14. The Plaintiffs
argue that summary judgment agsitheir fraud claim is inapprdpte, because “[tlhe material
facts at issue for this claim are whetherliSt¥inner was improperly under the influence of
caffeine and whether Defendants intentionadr knowingly provided Stolis Winner with
caffeine.” Plaintiffs’ Response at 14-15. Thetpositive tests for caffeine in Stolis Winner's

urine are the principal evidendkat the Plaintiffs adduce tsupport their allegation that the
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Defendants knowingly made a false representahah Stolis Winner was free from substances
that the Racing Commission pros@# _See Plaintiffs Response at 9-12. The two positive tests,
however, detected an amount of caffeine in Stélismner’s urine that th relevant scientific
community ascribes to environmental contamination and does not associate with any
performance effect in a horse. See Budhraja).eat 89, 92; Dyke at 114. Consequently, the
positive tests do not reflect, even at best, a t#lahof evidence that the Defendants’ knew of

the falsity of any representation on their part that Stolis Winner was entirely free of caffeine was

false. _Liberty Lobby, 477 U.S. at 252 (alteratioroniginal)(citing_Schuylkill, 81 U.S. at 448).

While the Court agrees with the Plaintiffsaththe entry of Stolis Winner into the 2008 All
American Futurity amounted to the Defendantepresentation that Stolis Winner was not
administered caffeine, the two test resultsai@fhg trace amounts of caifie are insufficient for
a reasonable jury to concludkat the any of the Defendanknew that Stolis Winner had
ingested caffeine and, consequently, knowinglydena false misreprese&tion. _See Liberty
Lobby, 477 U.S. at 252 (citing Schuylkill, 81 U.S. at 448).

Moreover, the Plaintiffs fail to proffer aradditional record evidence that J. Windham or
P. Windham intended to deceive the Plaintifis that the Defendants’ relied on any
misrepresentation of the Defendantthe Plaintiffs’ detrimentand both showings are necessary

to the Plaintiffs’ fraud claim._See Gold€lone Concepts, Inc. v. Villa Linda Mall, Ltd., 1991-

NMSC-097, 15, 820 P.2d at 1328. A party carfiaebid summary judgment by repeating
conclusory opinions, allegations unsupported bycHp facts, or speculation.” _Colony Nat'l

Ins. Co. v. Omer, 2008 WL 2309005, at *1 (citinggArv. Blue Cross & Blue Shield of Kan.,

Inc., 452 F.3d at 1199 (10th Cir. 2006); Fed. R.. ®. 56(e)). Accordigly, the Defendants are

entitled to summary judgment dme Plaintiffs’ fraud claim.
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II. THE DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON THE
PLAINTIFES’ CLAIM FOR PRIMA FACIE TORT

In New Mexico, prima facie tort consistf four elements: (i) commission of an
intentional, lawful act; (ii) an intent to injure tipdaintiff; (iii) injury to the plaintiff as a result of
the intentional act; and (iv) the absence of sidft justification for the injurious act. See

Lexington Ins. Co. v. Rummel, 1997-NMS#3, § 10, 945 P.2d at 995. Once a plaintiff

establishes intent to injure, the trial court must balance the defendant’s act or acts against the
justification for the act or act@and the severity of the injrweighing the following factors:

(i) the nature and seriousness of the harm to the plaintiff; (ii) the fairness or unfairness of the
means used by the defendant; (iii) the defetidamotive or motives; and (iv) the value to
defendant or to society in gené of the interests that the fdadant’'s conduct advances. See

Beavers v. Johnson Controls World Servjdas., 1995-NMCA-070, 11 18-36, 901 P.2d at 766-

769. See also Mosley v. Tgu762 F. Supp. 2d at 1332-33. elhefendants move for summary

judgment on Plaintiffs’ prima facie tort claim,gaing that the Plaintiffs have not proffered
sufficient evidence to establish the first element of prima facie tort -- the commission of a lawful
act with the intention to injuréhe Plaintiffs. _See Defendant8tima Facie Tort MSJ at 4-5.
The Defendants argue that thHdaintiffs have not adduced sufficient evidence that the

Defendants improperly trained Stolis WinrférSee Defendants’ Prima Facie Tort MSJ at 4-5.

¥When ruling on the Defendants’ motion to diss) the Court rejected the Defendants’
argument that the Plaintiffs failed to state airal for prospective economic loss or prima facie
tort, because “the Supreme Court of New Meximuld hold that the Complaint states a valid
claim for intentional interference with prospeet contractual relations and a valid claim for
prima facie tort to the extenhe prima facie tort claim is premised on the intentional act of
improperly training Stolis Winner.”__Siam v. Taylor, 2013 WL 5934420, at *27. The Court
concluded, however, that,

to the extent the Plaintiffs’ prima facie tort claim is premised on the intentional
act of providing Stoliswinner with a performancenhancing substance, the
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The Defendants state that the Plaintiffs offeryahle positive caffeine test as evidence that the
Defendants’ improperly trained SiWinner. See Defendants’ifa Facie Tort MSJ at 3. The
Defendants further contend thtae undisputed material facteosv that the Defendants did not
intentionally administer caffeine to Stolis Winné@ee Defendants’ Prima Facie Tort MSJ at 5.

In the Plaintiffs’ Response, tH&laintiffs counter that “[tlherés no questin that Stolis
Winner’s inclusion with the knowledge of his caffeine treatment was intended to injure Plaintiffs
and the other sponsors of horses in the race.ntiffai Response at 15. The Plaintiffs argue, in
the alternative, that, even “if Defendants did mdéentionally provide Stolis Winner with the
illegal substance, the fact remains that the substance was, indeed, in the horse’s system.”
Plaintiffs’ Response at 16. THeaintiffs contend, thereforghat the Defendants committed
some “act that [caused] the illegal presence lodmned substance” in Stolis Winner. Plaintiffs’
Response at 16. The Plaintiffs conclude tharehis a disputed question of material fact
regarding the Defendants’ intent in committih@t act._See Plaintiffs’ Response at 16.

In the Defendants’ Prima Facie Tort MSbe Defendants pointo record evidence
indicating that the Defendants “did not knowingly intentionally provideStolis Winner with
caffeine and did not instruct anyone acting dmeifff behalf to provide Stolis Winner with
caffeine and [have] no knowledge as to the itigasof caffeine by Stolis Winner.” Plaintiffs
Prima Facie Tort MSJ at 2-3 (alterations at)@gting Taylor's First Answers at 3; J.
Windham'’s First Answers at 3-4; P. Windham’ssEiAnswers at 3). See P. Windham Aff. { 5,

at 1. Throughout their motions, the Defendanteaigaly point to recorthaterials stating that

Supreme Court of New Mestv would hold that that claim does not satisfy the
first element of prima facie tort, because that element requires the commission of
an intentional lawful act.

Simon v. Taylor, 2013 WL 5934420, &7 (emphasis original).
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they did not knowingly or intentionally providedlis Winner with caffeine and did not instruct
anyone acting on their behalf to do so, segq,, @efendants’ Intentiohdnterference with
Prospective Economic Advantage MSJ 11 10-12-3t Defendants’ Fraud MSJ 1 14-16, at 3,
and, although the Plaintiffs migltbntest the materiality of ¢hDefendants’ factual assertion,
they do not specifically dispute gee Plaintiffs’ Response a#2not disputing this fact).

Instead, the Plaintiffs countéine Defendants’ argumenihé supporting record evidence
by insisting that the positive tests for caffeineSiolis Winner’s urine create a factual question
whether the Defendants commissiorsedintentional act to injurthe Plaintiffs. _See Plaintiffs’
Response at 16. The two positive tests for caffeine in Stolis Winner’'s urine are the principal
evidence that the Plaintiffs adduce in support offiis¢ element of their pma facie tort claim.
See Plaintiffs’ Response at 15-16. That evidesaesufficient, however, for a jury to conclude
by a preponderance of the evidence thatDb&endants commissioned some intentional lawful
act to injury the plaintiffs.

First, at the motion-to-dismiss juncture in thigyation, the Court heldhat the Plaintiffs
cannot support their prima facie tort claimtiwevidence that the Defendants intentionally
administered a performance enhancing substancieiding caffeine, tdStolis Winner, because
the first element of prima facie tort “requird®e commission of an intentional lawful act.”

Simon v. Taylor, 2013 WL 5934420, *#7 (emphasis original). ThPlaintiffs’ only remaining

argument, therefore, must be that the two tpasicaffeine tests constitute sufficient evidence

that Defendants lawfully but ipmoperly trained Stolis Winner with the intent to injure the

Plaintiffs. See PlaintiffsResponse at 16. See also &mv. Taylor, 2013 WL 5934420, at *27.
The Plaintiffs do not, however, even state whighothesized act of lawfldut improper training

they might have in mind._See Plaintiffs’ $®nse at 16. Moreover, the positive caffeine tests
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are insufficient evidence that the Defendantsnitid@ally and improperlyrained, with a purpose
to injure the Plaintiffs, because the two positigsts detected an amount of caffeine in Stolis
Winner’s urine that the relevant scientific coomity ascribes to environmental contamination
and does not associate with anyfpanance effect in a horseSee Budhraja, et al. at 89, 92;
Dyke at 114. Consequently, the positive testsndo reflect, even at best, a “scintilla” of
evidence that the Defendants’ intentionallytealcto train Stolis Winner improperly with an

unjustifiable purpose to injure the PlaintiffsLiberty Lobby, 477 U.S. at 252 (alteration in

original)(citing Schuylkill, 81 U.S. at 448). The two test results reflecting trace amounts of
caffeine are insufficient for a reasonable juryctmclude by a preponderance of the evidence
that the Defendants intentionally but improperigined Stolis Winner with a purpose to harm

the Plaintiffs. _See Liberty Lobby, 477 U.S. 282. The Plaintiffs fail to proffer any other

evidence of a lawful, interdnal, and improper act constitugj prima facie tort, and a party
cannot “avoid summary judgment by repeatiogausory opinions, allegations unsupported by

specific facts, or speculation.” _Colony Ndtis. Co. v. Omer, 2008 WL 2309005, at *1 (citing

Argo v. Blue Cross & Blue Shield of Kan.,dn 452 F.3d at 1199 (10th Cir. 2006); Fed. R. Civ.

P. 56(e)). Accordingly, the Defendants amtitled to summary judgment on the Plaintiffs’
prima facie tort claim.

V. THE DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON THE
PLAINTIFES’ NEGLIGENCE CLAIM

In New Mexico, a negligence claim requires éxéstence of a duty that a defendant owes
to a plaintiff, breach of that dutwhich is typically based onstandard of reasonable care, and
the breach must be both a causéact and proximate cause ttie plaintiff's injury. See
Herrera, 2003-NMSC-018, 6, 73 P.3d at 185-86]h#% responsibility for determining whether

the defendant has breached a duty owed topthmtiff entails a determination of what a
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reasonably prudent person would foresee, what an unreasonable risk of injury would be, and
what would constitute an exerciséordinary care in light oflathe surrounding circumstances.”
Herrera, 2003-NMSC-018, 1 33, 73 P.3d at 18&(mdl quotation marks and citation omitted).

The Defendants move for summary judgmem the Plaintiffs’ negligence claim,
advancing three primary arguments. Firsg befendants argue thaimmder New Mexico tort
law, they do not “have a duty to prevent firesence of caffeine below accepted contamination
levels.” Defendants’ Negligence MSJ at 5. eThefendants assert thatiblic policy prevents
the recognition of a duty in tort law to prevent against a level of caffeine associated with
environmental contamination. See DefendaNtsgligence MSJ at 5. Second, the Defendants
contend that the Plaintiffs have introduced insufficient evidence that the Defendants breached
any duty that the Defendants owed to the Pl&snt See DefendantfNegligence MSJ at 5-6.
The Defendants assert that thdyoduty they owed to the Platiffs was not to purposefully
administer caffeine to Stolis Winner, and thddbglants allege that the Plaintiffs do not adduce
sufficient evidence to establish that the Defendants intentionally administered caffeine to the
horse. _See Defendants’ NegligenMSJ at 6. Third, the Defendardrgue that the Plaintiffs
proffer insufficient evidence that the “tiny amauwf caffeine alleged to be in” Stolis Winner’s
urine samples caused the Plaintiffs’ damageBefendants’ Negligence MSJ at 7. The
Defendants contend that the Plaintiffs haveevidence to support a finding of causation, and
“their negligence claim fails for lack giroof.” Defendants’ Negligence MSJ at 7.

The Plaintiffs counter that the Defendah&sl a duty, which the rules of the New Mexico
Racing Commission reflect, to ensure that Stdlianer was free of prohibited substances. See
Plaintiffs’ Response at 17. The Plaintiffs stttat the rules of racinmclude a zero-tolerance

rule for the presence of caffeinn a horse._See Plaintiffs’ R@onse at 17 (citing Videotaped
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Deposition of Rosemary Leeder at 59:5-6 ¢alluly 16, 2009), filed January 4, 2017 (Doc. 143-
8)(“Leeder Depo.”)(stating that caffeine is notasteptable substance in a horse at any level).
The Plaintiffs assert that the Defendants “breat¢hedt duty when their horse had caffeine in its
system, as was shown unequivocddlythe two test samples.” dtiffs’ Response at 17. The
Plaintiffs also argue that there is a fagliestion regarding causati, asserting that the
“Plaintiffs’ horse would have placed First bfgr Defendants’ breach aofluty.” Plaintiffs’
Response at 19. The Plaintiffs conclude, tlwegfthat summary judgment in the Defendants’
favor is inappropriate, because a reasonable factfinder could conclude that, but for the
Defendants’ negligence, the Plaintiffs’ “horse would have won the race.” Plaintiffs’ Response at
19. The Plaintiffs also allege that it is “ordpeculation that any contamination occurred” and
cite the Unruh Depo. that there was no contanonatif the urine samples when they were taken
in the testing barn. See Plaffg Response at 18 (citing Wnh Depo. at 29:16-25; Unruh Depo.
at 32:25-33:9). The Rintiffs then argue in the alternative that, “even if environmental
contamination were relevant, the question oftamination would be a fact question for the
jury rendering summary judgment inappropriate for the negligence claim.” Plaintiffs’ Response
at 19.

At the hearing, the Plaintiffs argued that theegligence claim is an attempt to “enforce
the New Mexico racing rules . ...” Tr. at 3¢61:9 (Dunn). New Mexb has long adopted the
doctrine of negligence per s&ee Heath, 2008-NMSQt7, § 7, 180 P.3d &66; Melkusch v.

Victor Am. Fuel Co., 1916-NMS®©@07, { 8, 155 P. 727, 729. Under the doctrine of negligence

per se, the violation of a duty that an adwstirdtive regulation imposes is evidence of a
defendant’s breach of the standard of came @@mmon law negligence action. See Heath, 2008-

NMSC-017, 1Y 7-9, 14, 19, 22, 180 P.3d at 666-g¥idding that a negligence per se jury
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instruction was inappropriate)See also Pedroza v. Lomas Alall, Inc., 600 F. Supp. 2d at

1208 (D.N.M. 2009)(Browning, J.)(“In negligence s, violation of a separate legal duty is

evidence of negligence . ...”); Prosseldaeeton on Torts § 36, at 220-231; Restatement

(Second) on Torts § 286. The ame Court of New Mexico “gflfies] a four-part test to
determine whether a negligence pe instruction is approprain a given case.” Heath, 2008-
NMSC-017, § 7, 180 P.3d at 666. According to that test,

“(1) [tlhere must be a atute which prescribes certain actions or defines a
standard of conduct, either explicitly ionplicitly, (2) the defendant must violate
the statute, (3) the g@htiff must be in tk class of persons sought to be protected
by the statute, and (4) the harm or injtmythe plaintiff must generally be of the
type the legislature throughdlstatute sought to prevent.”

Heath, 2008-NMSC-017, § 7, 180 P.3d at 666efation added)(quoting Archibeque v.

Homrich, 1975-NMSC-066, 15, 543 P.2d 820, 825). Furthermore, a negligence per se
instruction may be predicatexh a violation of an administiige regulation. _See Heath, 2008-
NMSC-017, § 22, 180 P.3d at 670 (explaining thahéw a statute, ordinae, or regulatory
provision sets forth a standard of care that fife@int from the common law . . . [that] standard
serves to supplement the common law standardthenjdiry may be instruetl on negligence per
se”).

Under the Uniform Classification Guidelinés Foreign Substances and Recommended
Penalties and Model Rule, caffeine is classiisch Drug Class 2 substance and a Penalty Class
B substance. See Uniform Classification Glims for Foreign Substances and Recommended
Penalties and Model Rule at 2. New Mex&dministrative Code 8§ 15.2.6.9(B)(2) recommends
penalties against a licertsewner and a licensed tnar “for violations dudo the presence of a
drug carrying a category B penakind for the presence of matean one [non-steroidal anti-

inflammatory drug] in a plasma or serum sample.” N.M. Admin. Code § 15.2.6.9(B)(2).
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For the first offense of a licensed trainBiew Mexico Administrative Code 8 15.2.6.9(B)(2)
recommends “[a] minimm 15-day suspension absent mitigating circumstances or the presence
of aggravating factors could be used t@asve a maximum 60-day suspension [and a] minimum

fine of $500 absent mitigating circumstances orpresence of aggravating factors . ...” N.M.
Admin. Code § 15.2.6.9(B)(2)(alterations added)r the first offense o& licensed owner, New
Mexico Administrative Code 85.2.6.9(B)(2) recommends “[d]isquadi&tion, loss of purse (in

the absence of mitigating circumstances), and [the] horse must pass a commission-approved
examination before becoming eligibleto be entered.” N.M. Admin. Code

§ 15.2.6.9(B)(2)(alterations added).

New Mexico Administrative Code 8§ 15.2.68so includes provisions related to
“environmental contaminants and substarmieluman use,” N.M. Admin. Code § 15.2.6.9(L),
and states that “[s]ubstances of human use andtaddi . . may be founoh the horse due to its
close association with humans,” N.M. wd. Code 8§ 15.2.6.9(L)j2 New Mexico
Administrative Code 8 15.2.6.9(L) i caffeine as an environntah contaminant. _See N.M.
Admin. Code § 15.2.6.9(L)(3)J. The Plaintiffs suggest thalhe administrative regulations
impose a duty on Defendants to ensure againgirdsence of caffeine in a horse, at any amount.
See Plaintiffs’” Response at 17 (citing Leedep®@eat 59:5-6)(arguing that the administrative
regulations impose a “strict liability zetolerance rule”). N.M. Admin. Code
§ 15.2.6.9(L)(3)(c), however, provides that “[d]jganary action shall oyl be taken if test
sample results exceed the regulatory threshold,” which, for caffeine, is “100 nanograms per
milliliter of plasma or serum.” N.M. AdmirCode § 15.2.6.9(L)(3)(c)Moreover, New Mexico
Administrative Code § 15.2.6.9 statthat “[a]ny threshold herein incorporatadreference by

inclusion in one of the documents above shallsupersede any threshold or restriction adopted
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by the commission as specified by this smtti N.M. Admin. Code § 15.2.6.9. Based on New
Mexico Administrative Code 88 15.2.6.9(B)(2)ca15.2.6.9(L), the Court cannot conclude, as
the Defendants’ suggest, thatethdministrative regulations pose a duty, cognizable in tort
law, on the Defendants to guard against thegmes of caffeine in a racehorse, at any amount.
See N.M. Admin. Code 88 15.2.6.9(B)(2) and 15.2.6.9(L)(3)(c).

For a duty that an administrative regulation imposes to be evidence of a duty of
reasonable care imposed by negligence at camblaw, the Supreme Court of New Mexico
requires that the regulation “prescribe[] certainawtior defines a standaodl conduct, either
explicitly or implicitly . . ..” Heath, 2008-NMSC-017, § 7, 180 P.3d at 666 (alteration

added)(quoting_Archibeque v. Homrich, 19NMSC-066, § 15, 543 P.2d at 825). The New

Mexico Administrative Code defines a standafcconduct for licensed owners and trainers of
racehorses relating to the presence of oadfeén a horse. _See N.M. Admin. Code 88
15.2.6.9(B)(2) & 15.2.6.9(L). Taken togethethe New Mexico Administrative Code
88 15.2.6.9(B)(2) and 15.2.6.9(L) reftea duty of licensed ownerand trainers to take
reasonable care to ensure that horses are free of caffeine concentrations at levels greater than 100
ng/ml in blood serum or plasma. See NA#imin. Code 88 15.2.6.9(B)(2) & 15.2.6.9(L). See
also N.M. Admin. Code 88 15.2.6.9 (“Any thhedd herein incorp@ted by reference by
inclusion in one of the documents above shallsupersede any threshold or restriction adopted
by the commission as specified by this section. The Court takes judicial knowledge that
caffeine concentrations in amounts of 100 ng/mblwod serum or plasmapproximately equal
concentrations in amounts of 300 ng/ml in urinBee Budhraja, et at 87 (“[P]lasma caffeine
concentrations of <100 ng/ml, [are] equivalent-8D0 ng/ml in urine.”); Budhraja, et al. at 90

(“10 ng/ml in plasma.. .. is equivalent to ~30mbin urine.”). See also Greene, et al. at 59
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(“When injected [through 1V], caffeine concertoms reached peak within 5 minutes after IV
injection of the drug and then decreased Blow The decreases of plasma and urinary
concentrations were parallel, with urinary cortcations being consistently about 3-fold higher

than plasma concentrations of the drud?”)Accordingly, the New Meico Administrative Code

88 15.2.6.9(B)(2) and 15.2.6.9(L) reflect a duty lmlensed owners and trainers to take
reasonable care to ensure that horses are free of caffeine concentrations at levels greater than 300
ng/ml in urine. _See Heath, 2008-NMSC-0177, 180 P.3d at 666 (concluding a regulation

“prescribe[] certain actions ordefines a standard of corduy either explicitly or

implicitly . . . .")(alteration added)(quoting Archibeque v. Homrich, 1975-NMSC-066, { 15, 543
P.2d at 825).
The Plaintiffs rely on the two positive caffeine tests to demonstrate a breach of the

standard of care that the administrative reguis impose. _See Plaintiffs’ Response at 17

%Rule 201 of the Federal Rules of Evideraltows a court to, aany stage of the
proceeding, take notice of “adjudinae” facts that fall into one afwo categories: (i) facts that
are “generally known within the téwrial jurisdiction of the trial court;” or (iifacts that are
“capable of accurate and ready determinatignresort to sources whose accuracy cannot
reasonably be questioned.” Fed. R. Evid. 201(b), (f). See keFedex Ground Package Sys.,
Inc., 163 F. Supp. 3d 1050, 1066 (D.N.M. 2016)(Brownihy, In determining whether to take
judicial notice of a fact, the @lirt may consider medical andiesttific reports and journals
among the sources which the Court deenimbie. See_Melong v. Micronesian Claims
Comm’n, 643 F.2d at 12 (“Rule 201(b)(2) of tRederal Rules of Evidence .. . is designed to
permit judicial recognition of matieal such as scientd data or historial fact that, although
outside the common knowledge thle community, is nevertheleascertainable with certainty
without resort to cumbersome methods of pfyptinited States v. Sauls, 981 F. Supp. at 920-
21 (“In determining whether judiai notice should be taken, tl®urt may consider federal and
state statutes and regtibns, municipal ordinances, gomarent reports, agency rules and
regulations, Surgeon General’'s Reports, medindl scientific reports and journals as well as
various other sources which the Court is @& tpinion are reliable.”)(emphasis added)(citation
omitted); Bravos v. U.S. Bureau of Land Mgn#011 WL 3924496, at *3 (“[T]he type of facts
which a court will ordinarily take judicial noticeear . . established scientiffacts . . . .”). _See
also_ McCormick on Evidence 8 330, at 605-6 {l{@ principle involved need not be commonly
known in order to be judicially noticed; it sufficésthe principle is acepted as a valid one in
the appropriate scientific commuyit . . [T]he judge is free to cam$ any sources that he thinks
are reliable . . . .").
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(“Defendants breached their duty when their horse had caffeine in its system, as was shown
unequivocally by the two test samples.”). A reasonable jury could not conclude by a
preponderance of the evidence, however, theseahwo test results tablish a breach of the
standard of care. The lowa Lab estimated thate were 125 ng/ml of caffeine in Stolis
Winner’'s urine sample, see Mueller Letter at 1, and the LSU Lab confirmed the presence of
caffeine in Stolis Winner’'s urine sample at an estimated concentration of 84.2 ng/ml, see Barker
Letter at 1; Mueller Letter @t. New Mexico administrative re@tions reflect the Defendants’
duty to prevent against the preserof caffeine in a racehorseancentrations of 100 ng/ml in
blood serum or plasma (approximately equal to3§nl in urine). The caffeine concentrations
that the lowa Lab and the LSU Lab estimate&tolis Winner’s urine sample are each less than
that amount. Consequently, the positive testgdffieine do not constitute sufficient evidence of
breach to defeat the Defendantsdtion for summary judgment.

Even if the Defendants breached the standérdare that New Mexico Administrative
Code 88 15.2.6.9(B)(2) and 15.2.6.9(tgflect, the Plaintiffs hae not adduced sufficient
evidence for a reasonable juy conclude by a preponderancetbé& evidence that the trace
amount of caffeine found in Stolis Winner’s wicaused the Plaintiffs’ any injury. Under the
doctrine of negligence per selthough a violation of a legaluty imposed by a statute or
regulation is conclusive of duty and breach, ih@ necessarily conclusive of causation. See

Pedroza v. Lomas Auto Mall, Inc., 600%upp. 2d 1200, 1208 (D.N.M. 2009)(Browning, J.)(“In

negligence per se, violation of goagate legal duty is evidence médgligence, but not conclusive
of negligence. ... The violation of the trafflaw -- running the redight -- is generally
conclusive that the driver was negligerdlthough the violation isnot conclusive of

causation.”)(alteration added)(citing Pack v. Read, 1966-NMSC-216, 1 9, 419 P.2d 453, 455).
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See also Williams v. Neff, 1958-NMSC-071, 1326 P.2d 1073, 1074 (“We may assume for the

moment, however, that he viodat traffic regulations, but thatone did not discharge the burden
resting upon appellant to prove that suchligegce proximately conbuted to cause the
injury.”). As to causation, th@laintiffs argue that, but for the presence of caffeine in Stolis
Winner, Jet Black Patriot would have won the 2008 All American Futurity. See Plaintiffs’
Response at 19 (“There is, at minimum, a high grdibathat Plaintiffs horse would have won

the race. Plaintiffs’ horse walilhave placed First but for Deigants’ breach of duty.”). The
Plaintiffs proffer only the two positive test samples to prove that any putative breach by the
Defendants’ caused theditiffs’ injury. See PlaintiffsResponse at 16-17, 19. The amount of
caffeine that the lowa Lab and the LSU Lab estimated to be Stolis Winner’s urine -- 125 ng/ml
and 84.2 ng/ml, respectively -- approximately equéhedamount of caffeine that results in horse
urine five days after that hordms eaten a handful of chocelaiovered peanuts containing an
amount of caffeine less than that in one-tentbre cup of weak coffeeCompare Barker Letter

at 1, with Dyke at 114. The Plaintiffs buildeih case on that trace amouwitcaffeine, and they
ask the Court to conclude that this measurengentifficient evidence for a reasonable jury to
reasonably find that, but for this amount of caféein Stolis Winner’s system, Jet Black Patriot
would have won the race.__See Plaintiffs’ Rasse at 19. The relevastientific community
does not associate, however, the amount ffeice that the lowa Lab and the LSU Lab
estimated to be Stolis Winner’s urine with anyfpemance effect in a horse. See Budhraja, et
al. at 89 (“If the concentration is100 ng/ml in plasma or 300 mgl/ in urine, the finding is
pharmacologically ineffective and of no forengiaterest....”); Budhraja, et al. at 92
(“Behavioral data suggests that performaeffects require caffeine concentrations of >2000

ng/ml in plasma or 10,000 ng/ml in urine;s$er concentrations are unlikely to be
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pharmacologically significant.”3> A reasonable jury could nebnclude by a preponderance of
the evidence that the two test results estalhsh the presence of caffeine in Stolis Winner's
system caused Jet Black Patriot to not finishirgt place at the 2008 All American Futurity. Cf.

Youst v. Longo, 729 P.2d at 730 (it a well-settled general tortipciple that inteference with

the chance of winning a contest, such as the horserace at issue here, usually presents a situation
too uncertain upon which to base toatdility.”)(emphasis in original).

If the defendant in a run-of-the-millwai case moves for summary judgment or
for a directed verdict based on the lackpodof of a materiafact, the judge must
ask himself not whether hainks the evidence unmistakably favors one side or
the other but whether a fair-minded jurguéd return a verdict for the plaintiff on
the evidence presented. The mere existence of a scwitdvidence in support of

#In determining whether to take judicial natiof a fact, the Court may consider medical
and scientific reports and journals among #eairces which the Court deems reliable.  See
Melong v. Micronesian Claims @an’n, 643 F.2d at 12 (“Rule 201(b)(&f the Fedeal Rules of
Evidence . . . is designed to permit judicial agweition of material such as scientific data or
historical fact thatalthough outside the common knowledgetttd community, is nevertheless
ascertainable with certainty without resort to cumbersome metifqa®of.”); United States v.
Sauls, 981 F. Supp. at 920-21 (“In determining Waejudicial notice should be taken, the Court
may consider federal and state statutes wmaglilations, municipal dinances, government
reports, agency rules and regulations, Surgearefa#s Reports, medical and scientific reports
and journals as well as various other sesr which the Court is of the opinion are
reliable.”)(emphasis added)(ditan omitted); Bravos v. U.S. Bureau of Land Mgmt., 2011 WL
3924496, at *3 (“[T]he type of facts which awt will ordinarily take judicial notice
are . .. established scientifiacts . . ..”). _See also McCormick on Evidence § 330, at 605-6
(“[T]he principle involved needot be commonly known in ordéo be judicially noticed; it
suffices if the principle is accepted as a valid one in the appropriate scientific
community. . . . [T]he judge is frede consult any sourcesathe thinks are rable . . .."). _Cf.
Siegel v. Dynamic Cooking Sysnc., 501 F. App’x at 404 ((holdintipat “[tjaking notice of the
relative pressure exerted by propane verses na@asalis not an abuse of discretion because the
judicial notice was of an “accepted scientificnpiple”); Helen of Troy, L.P. v. Zotos Corp., 235
F.R.D. at 640 (taking notice that urea was an acid having a very low pH in deciding a bottler
seller's summary judgment motion in buyer’s suire@gover for leaks ois hair care products,
because the fact was not subject to reasonabjaud in that it was caple of accurate and
ready determination by resort to sources whascuracy could not reasonably be questioned);
Rahman v. Taylor, 2011 WL 438673%, *7 (taking “judicial noticethat as many as ten weeks
may be required to display a positive reactiontuberculin skin testing after exposure and
infection,” because the court was able to fyethat fact on a Center for Disease Control
website).
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the plaintiff's position will be insufficiet) there must be evidence on which the
jury could reasonably find for the plaintiff.

Liberty Lobby, 477 U.S. at 252. There is no such @veg on this record. “There is no issue for
trial unless there is sufficient igence favoring the nonmoving party f@jury to return a verdict
for that party.” _Liberty Lobby, 477 U.S. at 249 he two positive caffeine tests showing that
trace amounts of caffeine wereepent in Stolis Winner’'s urine amounts which the relevant
scientific community and the New MexicRacing Commission ascribe to environmental
contamination, see N.M. Admin. Code § 15.2.6.9(LxB)Budhraja, et alat 89, 92; Dyke at
114 -- are insufficient for a reasonalpliry to return a verdict fadhe Plaintiffs. _See Celotex, 322
U.S. at 323 (“[T]here can be ‘no genuine issuaenaterial fact,” [where] a complete failure of
proof concerning an esd@l element of the nonmoving party¢ase necessarily renders all other
facts immaterial.”)(quoting Fed. R. Civ. P. 56(c)).

Furthermore, the Plaintiffs cannot ground treggument for causation on their contention
that the Racing Commission should have reordered the purse in response to the positive caffeine
tests. At the hearing, the Ri#iffs argued that they are ehdid to summary judgment, because
the positive caffeine samples violated the Ra€logimission’s rules “anthat reordering of the
purse was necessary.” Tr. at 2@: (Dunn). _See N.M. Admin. Code
§ 15.2.6.9(B)(2)(recommending, for “the presenca dfug carrying a cagery B penalty,” that
a licensed owner suffer a penalty“@d]isqualification [and] loss opurse”)(alterations added).
In response to the Court’s inquiry regarding tdakirclaim the Plaintiffs’ direct their argument,
the Plaintiffs suggested thisgaiment supported their negligence laiSee Tr. a8:1-12 (Court,
Dunn). This argument do@st convince the Court.

The Plaintiffs cannot establish that, becao$dhe positive caffeine tests, the Racing

Commission should have disqualified Stolis Wénand reordered the purse. The New Mexico
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Administrative Code 8 15.2.6.9(L)(3)(states that, with respectd¢affeine, “[d]iscplinary action
shall only be taken if test sample results exceedlO0O nanograms per milliliter of plasma or
serum [the approximate equivalent of 30@/ml in wurine].” N.M. Admin. Code

8 15.2.6.9(L)(3)(c)._See Budhraja, et al. at 87; Budhm al. at 90; Greeef al. at 59. In light

of this regulation, the Plaintiffs cannot demoatdrby a preponderance tbe evidence that the
test results in this case should have caukedRacing Commission to aer a disqualification
and reordering of the purse pursuant to Néexico Administrative Code § 15.2.6.9(B)(2).
Again, the lowa Lab and the LSU Lab estimatbd presence of caffeine in Stolis Winner’'s
urine at concentrations of 125 ng/ml and 84dml, respectively. _SeBarker Letter at 1;
Mueller Letter at 1. These amounts are less thanthreshold for disciplinary action that the
New Mexico Administrative Code 8§ 15.2.6.9(L)(3)(c) provides. See N.M. Admin. Code
8§ 15.2.6.9(L)(3)(c). Accordingly, with respectTaylor, the Racing Gamission did not impose

a penalty based on the two positive caffeine test results. See Hearing Officer Panel Report at 21.
The positive test results alone are insufficienidence to establish either the breach or the
causation element of the Plaintiffs’ negligenclaim, and, consequently, are insufficient

evidence for a jury to “propeylproceed to find a verdict fahe party producing it.”” _Liberty
Lobby, 477 U.S. at 252 (alteration in original)(qugtiSchuylkill, 81 U.S. at 448). The Plaintiffs
cannot properly defeat the Defendants’ motion for summary judgrmoenthe Plaintiffs’
negligence claim, because the positive test samples, do not amount even to “a scintilla of

evidence in support of the [Plaintiffs’] ptien.” Liberty Lobby, 477 U.S. at 252.

Finally, the Plaintiffs’ reliane on_Johnson v. Board of Stewards of Charles Town Races,

693 S.E.2d 93 (W.V. 2010)(“Johnson”), is unavailing.that case, the appellants challenged the

constitutionality of a West Virginia Racing Commission Rule providing that “[n]Jo horse
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participating in a race shall carry in its bodgy drug substance, its metabolites, or analog,
which are foreign to the natural horse . . . 693 S.E.2d at 94 (alteratis added)(emphasis in
original)(quoting W. Va. Cod®. § 178-66-5 (2007)). The We¥irginia Board of Stewards
applied that rule to disqualify the appellants’ horse after the horse tested positive for a miniscule
amount of caffeine “alleged to libe equivalent to ingesting teaspoon of caffeine.” Johnson,

693 S.E.2d at 94. The appellants appealed tlaedBaf Stewards’ ruling, and the Supreme Court

of Appeals of West Virginia, under rational basis review, affirmed the rule’s constitutionality,
because the rule is “rationalhglated to the reasobi@ regulation of horseacing” and “is a
reasonable method of preventing horses from beiogd when they have drugs in their system.”
Johnson, 693 S.E.2d at 98.

The Court observes that the Seime Court of Appeals of WeSirginia's application of
rational basis review to a forméWest Virginia Racing Commigsi rule is unimpeachable; it is
also inapposite. Unlike the former West \fimg Racing Commission rule that the Supreme
Court of Appeals of West Viigia reviewed in_Johnson, 68 E.2d at 94-98, the New Mexico
Racing Commission rules do not condition disciplimethe presence of caffeine in a racehorse
at any amount, see N.M. Admin. Code 8§ 15.21§@)(c). The New Mexico Administrative
Code § 15.2.6.9(L)(3)(c) acknowledges that caffésn@n “environmental contaminant[] and [a]
substance of human use,” and provides thaflis§plinary action [for the presence of caffeine]

shall only be taken if test sample results exceedlO0 nanograms per milliliter of plasma or

*In West Virginia, West Virginia Codef State Rules § 178-1-49 now regulates the
presence of medications and prohibited substammcesce horses. The specific West Virginia
regulation for caffeine provides: “Although féeine may be found in a horse due to
environmental contamination/inadtent exposure, no sample oespnen shall exceed the level
of 100 nanograms per milliliter of serum or plasmiaen tested post race.” W. Va. Code R.
§ 178-1-49.10.b.
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serum [the approximate equivalent of 30@/ml in urine]l.” N.M. Admin. Code 8§
15.2.6.9(L)(3)(c)(alterations added). The issue ia tase is not the constitutionality of New
Mexico Administrative Code § 15.2.6.9(L)(3)(ayhich the Court does not doubt, but whether
the tests results showing a amount of caffeingtolis Winner’s urine less than the amount that
the Racing Commission ascribes to environmental contamination are sufficient to avoid

summary judgment in the Defendsa’ favor. Again, they araot. Accordingly, Johnson, 693

S.E.2d 93, does not help the Plaintiffs escapamary judgment in the Defendants’ favor.

V. THE PLAINTIFFS ARE NOT ENTITL ED TO SUMMARY JUDGMENT ON
THEIR CLAIMS.

The Court turns to the Plaintiffs’ MSJ. Sehkintiffs’ MSJ at 1-27. On this motion, the
Plaintiffs have the burden to demtnage that “there is no genuine dispute as to any material fact
and the [Plaintiffs’ are] entitled to judgment asmatter of law.” Fed. R. Civ. P. 56(a). The
movant must support “its motion with crediblddance -- using any of the materials specified in

Rule 56(c) -- that would entitle it to a directeerdict if not controverted at trial.” _Celotex, 477

U.S. at 331. The Plaintiffs cannot satisfy even this initial burden.

In support of their claims for intentionahterference with prospective contractual
relations, fraud, prima facie tond negligence, the Plaintiffepeatedly and overwhelmingly
rely on the record evidence of the two positresults for caffeine in Stolis Winner’'s urine
sample. _See Plaintiffs’ MSJ | 6, at_2; id. at 23527. The Plaintiffassert that the positive
caffeine samples are “sufficient evidence to bentgd summary judgment.” Plaintiffs’ MSJ at
23. They are not. As explained above, thkevant scientific community ascribes the
concentrations of caffeine observed in Stolis Winner's split urine samples to environmental

contamination and does not associate such lowerdrations with any performance effects in a
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horse. See Budhraja et @t 89, 92; Dyke at 11#. As the Court has already discussed,
standing alone, the positive caffeine sample®ctfig a minuscule concentration of caffeine in
Stolis Winner’s urine are thek insufficient to support a reasthainference ofiability on

any of the Plaintiffs’ four tortlaims. First, the Plaintiffs arnot entitled to summary judgment
on their intentional interferenceitiv prospective contractual relatis claim, because a miniscule
guantum of caffeine observed in the urine si@spgannot support a reasonable juror’s inference
that the Defendants intentionally administereaffeine to Stolis Winner with a purpose to
interfere with the Plaintiffs’ entractual relations. Second, tR¢aintiffs are not entitled to
summary judgment on their fraud claim, becausetwo test results caont support a reasonable
inference that the Defendants knthat Stolis Winner had ingest any amount of caffeine when
they entered Stolis Winner into the race. Third, the Plaintiffs are not entitled to summary

judgment on their prima facie tort claim, becatlsetwo test results cannot support a reasonable

*Rule 201 of the Federal Rules of Evideraltows a court to, aany stage of the
proceeding, take notice of “adjudinae” facts that fall into one afwo categories: (i) facts that
are “generally known within the téwrial jurisdiction of the trial court;” or (iifacts that are
“capable of accurate and ready determinatignresort to sources whose accuracy cannot
reasonably be questioned.” Fed. R. Evid. 201(b), (f). See keFedex Ground Package Sys.,
Inc., 163 F. Supp. 3d 1050, 1066 (D.N.M. 2016)(Brownihy, In determining whether to take
judicial notice of a fact, the @lirt may consider medical andiesttific reports and journals
among the sources which the Court deenimbie. See_Melong v. Micronesian Claims
Comm’n, 643 F.2d at 12 (“Rule 201(b)(2) of tRederal Rules of Evidence .. . is designed to
permit judicial recognition of matel such as scientd data or histodal fact that, although
outside the common knowledge thle community, is nevertheleascertainable with certainty
without resort to cumbersome methods of pfptinited States v. Sauls, 981 F. Supp. at 920-
21 (“In determining whether judiai notice should be taken, tl®urt may consider federal and
state statutes and regtibns, municipal ordinances, gomarent reports, agency rules and
regulations, Surgeon General’'s Reports, medindl scientific reports and journals as well as
various other sources which the Court is @& tpinion are reliable.”)(emphasis added)(citation
omitted); Bravos v. U.S. Bureau of Land Mgn#011 WL 3924496, at *3 (“[T]he type of facts
which a court will ordinarily takgudicial notice are . . . establishedientific facts . . ..”)._See
also_ McCormick on Evidence 8 330, at 605-6 {l{@ principle involved need not be commonly
known in order to be judicially noticed; it sufficésthe principle is acepted as a valid one in
the appropriate scientific commuyit . . [T]he judge is free to cam$ any sources that he thinks
are reliable . . . .").
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inference that the Defendants improperly trainealiSWinner. Fourth, the Plaintiffs are not
entitled to summary judgment on their negligerclaim, because the awtest results do not
support a reasonable inference either of breatcheotluty created by the relevant New Mexico
Administrative Code provisns, see N.M. Admin. Code 8%.2.6.9(B)(2) & 15.2.6.9(L), or that
the tiny quantum of caffeine in Stolis Winner'sssym caused the Plaintiffs’ injury, see Youst v.
Longo, 729 P.2d at 730.

Moreover, even if the Plaintiffs could metteir initial burden, the Plaintiffs are not
entitled to summary judgment dheir tort claims for a sepamreason: the Defendants have
adduced record evidence showing that they neititentionally administered caffeine to Stolis
Winner nor knew of that Stolis Winner had ingested any amount of caffeine. _See, e.g.,
Defendants’ Intentional Intexfence with Prospective Ecanm Advantage MSJ 1 10-12, at 2-
3 (citing Taylor’s First Answersat 3; J. Windham’s First Answers, at 3-4; P. Windham’s First
Answers, at 3); P. Windham Aff. 5, at 1. Thdddelants’ record evidenceiewed in the light
most favorable to nonmoving party, creates a genissge that defeats the Plaintiffs’ MSJ.
“Summary judgment will not lie . . . if the evidemis such that a reasonable jury could return a
verdict for the nonmoving party.” Liberty bby, 477 U.S. at 248. To support their summary
judgment motion, the Plaintiffs have adduced evidence that affirmatively negates the
Defendants’ record evidence, and the Plainttitsrefore have proffered no evidence on which a
reasonable jury could support an inference & Defendants’ tort lialty. As the Court
discusses in detail above, the two positive caffeine samples, standing alone, are insufficient.
Accordingly, the Plaintiffs ar@ot entitled to summary judgmean their claims for intentional

interference with prospéive economic relations, fraud, prirfecie tort, or negligence.
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VI. THE PLAINTIFFS CANNOT RECOVER ON AN IMPLIED PRIVATE CAUSE
OF ACTION UNDER THE NEW MEXI CO RACING COMMISSION RULES.

At the motion-to-dismiss stage of this litigation, the Defendants moved to dismiss the
Plaintiffs’ Complaint, arguing that “the ‘Plaint#fflack standing and have failed to state a claim,
because the applicable statutes and regulationsiot authorize a private right of action.”

Simon v. Taylor, 2013 WL 5934420, *at (quoting Defendants’ MTD &). The Court rejected

the Defendants’ argument. See Simon wldia 2013 WL 5934420, at *27 (“The Court is not

persuaded.”). The Court then explained itasoming for declining to adopt the Defendants’
motion to dismiss argument:

It is the public policy of New Mexic@o ensure that horse racing is conducted
fairly and honestly, and to protect nagi participants. The Court holds that the
Supreme Court of New Mexico would likefynd that pursuant to National Trust
for Historical Preservation v. Citgf Albuquerque, 1994-NMCA-057, 1 6-10,
874 P.2d at 801, this public policy forms redicate for an implied private right

of action under the New Mexico Horse Racing Act. Furthermore, the Court
believes that the Supreme Court of NewxMe would also likely hold that the
legislative intent behind the Horse Racihgt supports an implied private right of
action.

Simon v. Taylor, 2013 WL 5934420,8t7. See id. at *47-*56.

The implied cause of action under the New Mexico Horse Racing Act, N.M. Stat. Ann.

88 60-1A-1 to 60-1A-30, and the administrativegulations that the Racing Commission
promulgates, N.M. Admin. Code § 15.2.6, lurks asrague spectre in this case. In their
Complaint, the Plaintiffs do na&xpressly plead an implied pate cause of action arising under
the New Mexico statute or regtilan. See Complaint Y 127-7&, 23-29 (assertg claims for

(i) intentional interference with prospective economivantage; (ii) fraudjii) prima facie tort;

(iv) negligence; (v) violation o& procedural due process; and (uolation of substantive due
process claim). In the Complaint’s fourth coumtwever, the Plaintiffs alternatively style their

negligence claim as a “contracfomon law” claim, Complaint § 145-52, at 25-26, and assert
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that the Defendants “owed a duty to Plaintiffctonply with the standards of race horse owners
and trainers,” Complaint 148, at 25. The mI#s do not specify whéer they believe this
duty sounds in New Mexico tort law or in anplied private cause of action arising under New
Mexico statute or regulation. See Complaintl%-52, at 25-26. Nor do the Plaintiffs specify
how their negligence cause of acatie which travels under the thgoof negligence per se, in
light of the New Mexico Horse Racing Act anctRacing Commission’s rules -- is legally or
conceptually distinct from their implied pete cause of action, which arises under the same
statute and regulations. See Complaint  215a625-26. Nevertheless, throughout this case,
the Court has given the Plaintiffs the benefitthe doubt and construed their Complaint as

asserting an implied cause of action separata their negligence claim. _See Simon v. Taylor,

2013 WL 5934420, at *47 (“[T]he Plaintiffs aldwring claims under the New Mexico Horse
Racing Act, and under the rules and regulatjnesnulgated by the Commission pursuant to the
Act.”); id. at *56 (referring to“the Plaintiffs’ claims ari;\g under the New Mexico Horse
Racing Act, and under itsiles and regulations”).

At the hearing, the Plaintiffs moved forrsmary judgment on their implied private cause
of action under the Horse Racing Act and Recing Commission rules. See Tr. at 53:21-24
(Dunn). The Court noticed thtdte Defendants’ summary judgmanbtions did not address the
Plaintiffs’ implied contract clan. See Tr. at 54:14-15 (Court)Nevertheless, the Plaintiffs
adverted to the Court’s ruling dhe Defendants’ MTD, in which the Court held that “the New
Mexico Supreme Court would see the New Mexiaoing act . . . as having an implied common
law cause of action that createdy that can be enforced @ourt.” Tr. at 53:21-24 (Dunn).
The Plaintiffs stated: “So that’s the whole issue thatthink there is no fact issue on [and] that

summary judgment can be granted on.” Tr5&R4-54:1 (Dunn). Accordingly, the Court will
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address the Plaintiffs’ claim to relishder an implied private cause of action.

The Plaintiffs are not entitled to summgndgment on their implied cause of action
under the New Mexico Horse Racing Act, N.Btat. Ann. 88 60-1A-1 to 60-1A-30, and the
rules that the Racing Commission promulgated, NABinin. Code § 15.2.6The Plaintiffs rely
on the two positive caffeine tests to argue thay tare entitled to summary judgment on their
implied cause of action, Sde. at 53:24-54:1 (Dunn).See generally Plaintiffs’ MSJ at 5-11.
The lowa Lab estimated that there were 125 ng@ihdaffeine in Stolis Winner’'s urine sample,
see Mueller Letter at 1, and th8&U Lab confirmed the presence adffeine in Stolis Winner’s
urine sample at an estimated concentratiorda? &g/ml,_see Barker Letter at 1; Mueller Letter
at 1. Although the Defendants do not dispute tipesgtive caffeine tests, the test results do not
establish that the Plaintiffs e@entitled to judgment as a mattdrlaw on their implied private
cause of action under the New Mexico Horse Rgéct, N.M. Stat. Ann. 88 60-1A-1 to 60-1A-
30, and the Racing Commission’s reggidns, N.M. Admin. Code § 15.2.6.

The Court held in tls case that, “[b]Jased upon th®lding of Natonal Trust for

Historical Preservation v. Citgf Albuquergue, . .. the Supreme Court of New Mexico would

imply a private right of aon under the Horse Racingct and under the regulations

promulgated pursuant to the Act.” Simv. Taylor, 2013 WL 5934420, at *51 (citing 1994-

NMCA-057, 11 6-10, 874 P.2d at 801As the Court has explained in ruling on the Defendants’

MTD, in National Trust for Historical Pservation v. City ofAlbuquerque, 1994-NMCA-057,

19 6-10, 874 P.2d at 801,

the Court of Appeals of New Mexico . recognized that it is New Mexico public
policy “that when[ a] governing statute silent regarding who may bring a
statutorily recognized action tequire a public agency mmply with state law,
one who is ‘injured’ by the allegedly wawful conduct ordinarily may bring suit.”

Simon v. Taylor, 2013 WL 5934420, at *50 (quotingt’Narust for Historical Preservation v.
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City of Albuquerque, 1994-NMCA-057, 1 12, 874&& at 802). In ruling on the Defendants’

MTD, the Court concluded “that the Supremeu@m®f New Mexico would hold that the Horse
Racing Act and its regulations menstrate what New Mexico’s plib policy is, and that that
public policy forms the predicate for a cause of action against the Defendants under the Horse

Racing Act and its regulations.” SimonMaylor, 2013 WL 5934420, at *51. Accordingly, to

decide whether the two positive test results enthie Plaintiffs to summary judgment on their
implied private cause of action arising undes thew Mexico Horse Racing Act, N.M. Stat.
Ann. 88 60-1A-1 to 60-1A-30, and the Racingn@uission’s regulations, N.M. Admin. Code
8§ 15.2.6, the Court considers clgsehe specific statutes anebgulations that “form[] the

predicate for a cause of actiorSimon v. Taylor, 2013 WL 5934420, at *51.

The New Mexico Administrative Code $5.2.6.9 “incorporate[s] by reference” the
“classification guidelines contaidewithin the ‘uniform classification guidelines for foreign
substances and recommended penalties and maddeglApril 8, 2016, version 12.0...." N.M.
Admin. Code 8§ 15.2.6.9. Under the Uniform Classifion Guidelines for Foreign Substances
and Recommended Penalties and Model Rule, cafisiglassified as a Drug Class 2 substance
and a Penalty Class B substance. See Unifoass@ication Guidelines for Foreign Substances
and Recommended Penalties and Model Ratie2. New Mexico Adhinistrative Code
§ 15.2.6.9(B)(2) recommends penalties against a licensed owner and a licensed trainer “for
violations due to the presenoé a drug carrying a category Brmadty and for the presence of
more than one [non-steroidal amiflammatory drug] in a plasma or serum sample . ...” N.M.
Admin. Code § 15.2.6.9(B)(2). For the firstfemse of a licensed trainer, New Mexico
Administrative Code 8 15.2.6.9(B)(2) recommerifls] minimum 15-day suspension absent

mitigating circumstances or the presence of aggravating factors could be used to impose a
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maximum 60-day suspension [and a] minimum ffe&500 absent mitigating circumstances or
the presence of aggravating factors...N.M. Admin. Code 815.2.6.9(B)(2)(alterations
added). For the first offense of a licedsewner, New Mexico Administrative Code
§ 15.2.6.9(B)(2) recommends “[d]isqualificationssoof purse (in the absence of mitigating
circumstances), and [the] horse must passnaniesion-approved examination before becoming
eligible to be entered.” N.M. Adin. Code § 15.2.6.9(B)(2)(alterations added).

New Mexico Administrative Gde 8§ 15.2.6.9 also informs theeficate private cause of
action arising under the Horse Racing ActMNStat. Ann. 88 60-1A-1 to 60-1A-30, and the
rules that the Racing Commission promidgh N.M. Admin. Code § 15.2.6. New Mexico
Administrative Code 8§ 15.2.6.9 includes provisioeksted to “environmental contaminants and
substances of human use,” N.M. Admin. C&é45.2.6.9(L), and states that “[sJubstances of
human use and addiction ... may be foundhe horse due to its ade association with
humans,” N.M. Admin. Code 8§ 15.2.6.9(L)(2)Subsection 15.2.6.9(L) lists caffeine as an
environmental contaminant. _ See N.M. Admin. Code 8§ 15.2.6.9(L)(3)(c). @ Subsection
15.2.6.9(L)(3)(c), in turn, statesah“[d]isciplinary action shalbnly be taken if test sample
results exceed the regulatory threshold,” whfoh,caffeine, is “100 nanograms per milliliter of
plasma or serum.” N.M. Admin. Code § 15.2.6)@8)(c). The Court takes judicial knowledge
that caffeine concentrations in amounts of H@@ml in blood serum or plasma approximately
equal concentrations in amounts of 300 ng/ml inaurinSee Budhraja, et al. at 87 (“[P]lasma
caffeine concentrations of <100 ng/ [are] equivalent to ~300 ng/nmi urine.”); Budhraja, et al.
at 90 (“10 ng/ml in plasma . . . équivalent to ~30 ng/ml in uriri¢. See also Greene, et al. at
59 (“When injected [through IV], caffeine conceattons reached peak withS minutes after IV

injection of the drug and then decreased blow The decreases of plasma and urinary
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concentrations were parallel, with urinary cortcations being consistently about 3-fold higher
than plasma concentrations of the drud’”).The Court concludes that, in light of these
administrative regulations, the Supreme CafrtNew Mexico would recognize an implied
private right of action for the presence of caffama racehorse, but only for “test sample results
exceed the regulatory threshold,” which, for caffeine, is “100 nanograms per milliliter of plasma
or serum [equivalent to ~300 mg{/in urine].” N.M. Admin.Code 8§ 15.2.6.9(L)(3)(c)(alteration
added). Or, put anothevay, the Supreme Court of New Megiwould conclude that, to be
successful, the implied cause of action for the gares of caffeine in a race horse must allege
and establish not merely the presence of atanbs covered by “the clsification guidelines for
foreign substances and recommended pesadtrel model rule,” April 8, 2016, version 12.0,
incorporated by New Mexico Administrativeo@e 8 15.2.6.9, but, for those substances that the

Racing Commission recognizes as “environmentakaminants and substances of human use,”

%Rule 201 of the Federal Rules of Evideraltows a court to, aany stage of the
proceeding, take notice of “adjudinae” facts that fall into one afwo categories: (i) facts that
are “generally known within the téwrial jurisdiction of the trial court;” or (iifacts that are
“capable of accurate and ready determinatignresort to sources whose accuracy cannot
reasonably be questioned.” Fed. R. Evid. 201(b), (f). See keFedex Ground Package Sys.,
Inc., 163 F. Supp. 3d 1050, 1066 (D.N.M. 2016)(Brownihy, In determining whether to take
judicial notice of a fact, the @lirt may consider medical andiesttific reports and journals
among the sources which the Court deenimbie. See_Melong v. Micronesian Claims
Comm’n, 643 F.2d at 12 (“Rule 201(b)(2) of tRederal Rules of Evidence .. . is designed to
permit judicial recognition of matel such as scientd data or histodal fact that, although
outside the common knowledge thle community, is nevertheleascertainable with certainty
without resort to cumbersome methods of pfptinited States v. Sauls, 981 F. Supp. at 920-
21 (“In determining whether judiai notice should be taken, tl®urt may consider federal and
state statutes and regtibns, municipal ordinances, gomarent reports, agency rules and
regulations, Surgeon General’'s Reports, medindl scientific reports and journals as well as
various other sources which the Court is @& tpinion are reliable.”)(emphasis added)(citation
omitted); Bravos v. U.S. Bureau of Land Mgn#011 WL 3924496, at *3 (“[T]he type of facts
which a court will ordinarily takgudicial notice are . . . establishedientific facts . . ..”)._See
also_ McCormick on Evidence 8 330, at 605-6 {l{@ principle involved need not be commonly
known in order to be judicially noticed; it sufficésthe principle is acepted as a valid one in
the appropriate scientific commuyit . . [T]he judge is free to cam$ any sources that he thinks
are reliable . . . .").
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the presence of a substance that exceeds the “regulatory thresholds” which New Mexico
Administrative Code 8 15.2.6.9(lpgrovides. The Court does nobnclude that the Supreme
Court of New Mexico would sustain an imgli€ause of action under the Horse Racing Act,
N.M. Stat. Ann. 88 60-1A-1 to 60-1A-30, ancdetiRacing Commission’s kes, N.M. Admin.

Code § 15.2.6, that ignored a Racing Commission regulation essentradttadministrative
body’s review and disciplinary action. New MeaiAdministrative Code § 15.2.6.9 states that
“[alny threshold herein incorpated by reference by inclusion ane of the documents above
shall not supersede any thresholdrestriction adopted by th@mmission as specified by this
section.” N.M. Admin. Code § 15.2.6.9.

Because Stolis Winner’s two test samples doexaeed the regulatory threshold of “100
nanograms per milliliter of plasma or serum [eqlent to ~300 ng/ml in urine],” the Court
concludes that the Plaintiffs have not addusefficient evidence to demonstrate that they are
entitled to judgment as a matter of law on their implied private rigattbbn arising under the
New Mexico Horse Racing Act, N.M. Stat. Ann. 88 60-1A-1 to 60-1A-30, and the Racing
Commission’s rules, N.M. Admin. Code 85.2.6. Without additiorlaevidence that the
Defendants violated the New Mexico Horse Rgchct, N.M. Stat. Ann. 88 60-1A-1 to 60-1A-
30, and the rules that the Racing Commoisgpromulgated, N.M. Admin. Code 8§ 15.2.6, the
Plaintiffs are not entitled to reger on their implied private right of action. The Plaintiffs have
adduced no such additioralidence of the Defendgs’ rule violation.

IT IS ORDERED that: (i) the Defendants’ First Mion for Summary Judgment as to
Claim for Intentional Interfemce with Prospectev Economic Advantage and Memorandum in
Support Thereof, filed December 21, 2016 (Doc. 186granted; (ii) the Defendants’ Second

Motion for Summary Judgment as to ClaimFoaud and Memorandum in Support Thereof, filed
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December 21, 2016 (Doc. 137), is granted) (ine Defendants’ Third Motion for Summary
Judgment as to Prima Facie Tort Claim and Memorandum in Support Thereof, fled December
21, 2016 (Doc. 138), is granted; (e Defendants’ Fourth Motidor Summary Judgment as to
Negligence Claim and Memorandum in SupporerBof, filed December 21, 2016 (Doc. 139), is
granted; and (v) the Plaintiffs’ Motion foSummary Judgment, filed December 22, 2016

(Doc. 140), is denied.
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