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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

NEW MEXICO ONCOLOGY AND
HEMATOLOGY CONSULTANTS, LTD.,

Plaintiff,
V. Civ. No. 12-00526 MV/GBW

PRESBYTERIAN HEALTHCARE SERVICES,
PRESBYTERIAN NETWORK, INC.,
PRESBYTERIAN INSURANCE COMPANY, INC.,
and PRESBYTERIAN HEALTH PLAN, INC.

Defendants.

MEMORANDUM OPINION AND ORDER

THISMATTER comes before the Court on Defendamotion for Summary Judgment
[Doc. 624]. The Court, havingpnsidered the motion, briefsnd relevant law, and being
otherwise fully informed, finds that thmotion is well-taken and will be granted.

BACKGROUND

Plaintiff New Mexico Oncology and Hemadgy Consultants, Ltd. (“NMOHC”) was
founded in 1987 by partners Dr. Barbara McAneng Br. Clark Haskins. Plaintiff's (“P.”) Ex.
1-35. Dr. McAneny is now the Chief Egutive Officer (“CEO”) of NMOHC.ld. NMOHC is
an independent, physician-owned practice thigrsfpatients a fulange of oncology-related
services, including medical onogly, radiation oncology, diagnostinaging, laboratory testing,
genetic counseling, pharmacy\gees, and hematology services. Defendants’ Statement of
Material Facts (“SMF”) 1, Third Amended Coramt (“TAC”) § 24; P. Ex. 4-A 1 9. NMOHC
operates the New Mexico Cancer Center (“NMCC"Albuquerque, as well asatellite facilities

in Gallup, New Mexico and Silver City, NeMiexico. P. Ex. 2-A 1 14. Currently, NMOHC
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employs ten medical oncologists and three radiation oncaogistvell as six nurse
practitioners certified in medal oncology. P. Ex. 4-A 1 9.

Presbyterian Healthcare Services (“PHS’ansintegrated healthcare system in New
Mexico that participates in multiple markeits;luding the private healtimsurance market, the
oncology market, and the inpatient hospslvices market. SMF 2, TAC 1 37, 39, 46.
Specifically, PHS owns eight hosglis, including its flagship facility Presbyterian Hospital in
Albuquerque, Presbyterian Medi Group (“PMG”), a physiciapractice with over 800
physicians and over 2,500 nurses, and the SaghMealth Foundation. P. Ex. 4-A § 10. The
Southwest Health Foundation,turn, owns Presbyterian Netvkoinc., which is the parent
company of both Presbyterian Insurance Comphit. and Presbyterian Health Plan, Inc.
(“PHP”). Id.

Plaintiff filed its Complaint against PHS and Presbyterian Network on May 16, 2012
[Doc. 1], and its Second Amended CompldiSAC”] against those same Defendants on
February 13, 2013 [Doc. 24]. In the SACaintiff asserted monopiahtion and attempted
monopolization antitrust claimsder Section 2 of the Sherman Act, 15 U.S.C. § 2, and under
the New Mexico Antitrust Act (“NMAA”), N.M.Stat. Ann. § 57-1-2. Plaiiff's monopolization
claims arise out of Defendants’ alleged willaintenance of a monopoly and/or monopsony
in the market for private health insurance sms through the alleged anticompetitive acts of
lowering Plaintiff's reimbursement rates, threatgno terminate Plaintiff’'s provider contract,
and entering into an exclugharrangement with Uted HealthCare (“United”). Doc. 24 1 471-

76, 483-89. Plaintiff’'s attempted mopolization claims arise out 8fefendants’ alleged attempt

1“*Monopsony power is market power on the buy siflthe market. As such, a monopsony is to
the buy side of the market whaimonopoly is to the sell sidad is sometimes colloquially
called a ‘buyer’s monopoly.”Weyerhaeuser Co. v. Ross-Sioms Hardwood Lumber Co., Inc.
549 U.S. 312, 320 (2007).



to monopolize the comprehensive oncology services market by engaging in the same acts that
maintained their monopoly itme private health insuranogarkets and bgommitting the
additional acts of limiting referrals to Plaintifffshysicians and requiringlaintiff's patients to
purchase chemotherapy drugs fromdbiyterian Hospital’'s pharmacid. 1 477-82, 490-95.
Additionally, Plaintiff aserted state law claims for tortious interference with existing and
prospective contractual relationghiarising out of Diendants’ alleged use of improper means to
prevent and prohibit referrals to Plaintiff atodprevent Plaintiff's patients from purchasing
chemotherapy drugs from Plaintiff and uskigintiff's chemotherapy infusion cented. {1
496-503, 517-25. Plaintiff further sexted state law claims wijurious falsehood and unfair
competition arising out of Defendahtlleged misrepresentation Bhintiff’'s provider status to
patients, Defendants’ coercion ditients to switch to Presbyterian Hospital’s physicians, their
pressure on their physicians tdenepatients in-house irestd of to Plaintifftheir interference
with the ability of their physician® make referrals to Plaintiff, and their alleged illegal receipt
and sale of drugs purchased at a discount from pharmaceutical mareuactwer the federal
340B prograrh (referred to herein as the “340B drugsd the “340B program”) and sold in
violation of program guidelinet® reap inflated profitsid. 1 8, 12, 505. Finally, Plaintiff
asserted a claim under the federal Racketeer Influenced angpO0Organizations Act (“RICO”)
arising out of Defendants’ afementioned alleged illegal recegnd sale of 340B drugs, and
Defendants’ issuance of a “m@date” requiring seniors coveregt PHP’s health insurance to
purchase their chemotherapygds (including 340B drugs)dm Presbyterian Hospital's

pharmacy instead of from Plaint(ffiereinafter referred as the d@idate”). Doc. 24 |1 8-12.

2This program is codified at 42 U.S.C. § 256b.
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PHS and Presbyterian Network moved to désmvith prejudice all claims in the SAC
pursuant to Rule 12(b)(6) of tlkederal Rules of Civil Procedure for failure to state a claim.
Doc. 33. In a Memorandum Opinion andd@r entered on August 22, 2014 (“2014 Opinion”),
the Court granted the motion to dismiss onlyaaBlaintiff's state law claim for injurious
falsehood and Plaintiff's RICO dta. Doc. 79. The Court denied the motion as to Plaintiff's
remaining claims.d.

Thereatfter, Plaintiff filed tb TAC, adding Presbyterian Insurance Company and PHP as
Defendants. Doc. 123. PHS, Preshyteriatwdek, Presbyterian Insurance Company, and PHP
are now Defendants in this acti@nd are referred to herein collieely as “Defendants.” In the
TAC, Plaintiff added federalral state monopolization antitrust claims, alleging that Defendants
willfully maintained a monopolyn the inpatient hospital seaoes market and used that
monopoly to drive Plaintiff out of the markitr oncology servicesDefendants moved to
dismiss these new antist claims. Doc. 141. In a Memorandum Opinion and Order entered on
March 14, 2016 (“2016 Opinion”), the Court granted the motion to dismmbn§ that Plaintiff
failed to allege an antitrust injury as to the inpatient hospital services market, and thus lacked
standing to bring a monopaodition claim based on Defendanalleged monopoly of the
inpatient hospital serves market. Doc. 316.

As a result of the Court’s rulings inet2014 Opinion and the 2016 Opinion, the claims
remaining in this action arePlaintiff's monopolizéion claims under Section 2 of the Sherman
Act and the NMAA arising from Defendantsleged monopolization dhe private health
insurance markets (Counts | and;¥laintiff's attempted monogiaation claimsunder Section
2 of the Sherman Act and the NMAA arisingrfrdefendants’ alleged attempt to monopolize

the oncology market (Count Il and); Plaintiff's state law tortbus interference claims arising



from Defendants’ alleged referral practi¢€ount VII) and the Mandate (Count X); and
Plaintiff's state common law unfair competitioraich arising from Defendants’ alleged coercion
of patients to switch to Presbyterian HospitaFg/sicians, their pressuom their physicians to
refer patients in-house instead of to Plaintif€ithnterference with the ability of their physicians
to make referrals to Plaintiff, and their allegieigal receipt and sale of drugs purchased at a
discount from pharmaceutical mafacturers under éhfederal 340B progm and sold in
violation of program guidelines teap inflated profits (Count VIII}.
STANDARD

The court must “grant summajpydgment if the movant shws that there is no genuine
dispute as to any material faoid the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). The moving party need faobduce evidence showing the absence of a
genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). Rather, “the
burden on the moving party may be discharged bgwsng’ — that is, poinbut to the district
court — that there is an absence of ewmitk to support the nomoving party’s case.’ld.; see also
Sports Unltd., Inc., v. Lankford Enter., In275 F.3d 996, 999 (10th Cir. 2002) (Although “[t]he
burden of showing that no genuine issue of mailtéaict exists is bornky the moving party,”
when “the moving party does not bear the ultintateden of persuasion atdt, it may satisfy its
burden by pointing to a lack of evidence fog ttonmovant on an essential element of the
nonmovant’s claim”). Once the moving partyshaet this burden, ¢éhrnonmoving party must
“go beyond the pleadings and by her own affitta or by the depatsons, answers to

interrogatories, and admissions on file, desigepeific facts showing #t there is a genuine

3 Rather than set fartthe entirety of the vaminous facts in thisackground section, the Court
provides the facts relevant to eafPlaintiff's claims in the comixt of discussing each claim.



issue for trial.” Id. at 324. In making this showing.etmonmoving party magot rely on “the
mere pleadings themselvedd.

For purposes of Rule 56(a), a dispute isuiee “if there is sufficient evidence on each
side so that a rational trier of faziuld resolve the issue either wayBecker v. Batemarr09
F.3d 1019, 1022 (10th Cir. 2013). “An issue of faahierial if under ta substantive law it is
essential to the proper gissition of the claim.”ld. (citation omitted). Irother words, “[t]he
guestion . . . is whether the evidence presentgdfeient disagreement tequire submission to a
jury or whether it is so one-sided that quagty must prevail as a matter of lawd. (citation
omitted). On summary judgmetihe court “construe[s] the faal record and the reasonable
inferences therefrom in the light mdatorable to th@onmoving party.”Mata v. Saiz427 F.3d
745, 749 (10th Cir. 2005).

DISCUSSION

Monopolization Claims (Counts | and V)

“lllegal monopolization under § 2 of the Shean Act has two distinct elements: (1) the
possession of monopoly power in the relevaatket and (2) the willful acquisition or
maintenance of that power as distinguished fgvowth or developmeras a consequence of a
superior product, business acumer historic accident.”SOLIDFX, LLC v. Jeppesen

Sanderson, Ing841 F.3d 827, 841 (10th Cir. 2016) (citation omittéd)o establish its

4In evaluating Plaintiff's New Mexico Antitrst Act claims, the Court generally follows
authority interpreting claimsgnder Section 2 of the Sherman Act. The NMAA specifically
directs courts to construe the state act “in fwaryrwith judicial interpetations of the federal
antitrust laws.” N.M. Stat. Ann. 8 57-1-1&¢cord Smith Machiner@orp. v. Hesston, Inc694
P.2d 501, 505 (N.M. 1985) (recognizing that the NMA&dfically provides tht it is to be
construed “in harmony with judiciamterpretations ofhe federal antitrugaws”) (citing N.M.

Stat. Ann. § 57-1-15Romero v. Philip Morris, Inc242 P.3d 280, 291 (N.M. 2010) (explaining
that “[tJo prove a cause of action under theifkast Act the Legislaire requires that ‘the
Antitrust Actshall be construed in harmony tijudicial interpretationsf the federal antitrust
laws™ and that “[t]his construiton shall be made to achieve umifoapplication of the state and
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monopolization claims, Plaintithus must show both “power in a relevant market” and
“anticompetitive,” or exclusionary condudChristy Sports, LLC v. Dedfalley Resort Co., Ltd.
555 F.3d 1188, 1192 (10th Cir. 2009). Defendarkglas Court to grarsummary judgment in
their favor on Plaintiff's monop@ation claims on the groundahthere is no evidence to
demonstrate either of these elements.

A. Possession of Monopoly Power

To establish that Defendants possess monopaelepdPlaintiff musfirst “identify[] the
relevant product market,” and then demonsetthait Defendants have “both power to control
prices and power to excluderopetition” in that marketLenox MacLaren Surgical Corp. v.
Medtronic, Inc, 762 F.3d 1114, 1119-20 (10th Cir. 201Rgazin v. Blue Cross & Blue Shield of
Kansas, InG.899 F.2d 951, 966-67 (10th Cir. 1990).of#er over price and competition may
depend on various market characteristics, sigcmarket trends, number and strength of
competitors, and entry barriersCohlmia v. St. John Med. Ct693 F.3d 1269, 1282 (10th Cir.
2012). Market share, while “relevant to theéestmination of the extsence of [ monopoly
power,” is not alone dispositiveReazin 899 F.2d at 967. IReazinthe Tenth Circuit
specifically stated that “market share percentageg give rise to presumptions, but will rarely
conclusively establish origlinate [ monopoly power.d. at 968;Cohlmig 693 F.3d at 1282

(“[T]he absence of market share may give tsa presumption thamarket power does not

federal laws prohibiting restrasof trade and monopolisticgutices™) (quoting N.M. Stat.

Ann. 8 57-1-15) (additional citath omitted). Moreover, New Meco courts have specifically
held that they draw upon federal interpretatiohthe Sherman Act to define the scope of
liability under the NMAA,seeSmith Machinery Corp694 P.2d at 505 (“In the absence of New
Mexico decisions directly on point, we lookfexleral cases involvinglabations of antitrust
arrangements under Section 1 af Bherman Act.”), and that “[i{s the duty of the courts to
ensure that New Mexico antittuaw does not deviate substafiyidrom federal interpretations
of antitrust law,"Romerg 242 P.3d at 291. Thus, throughous thpinion, the Court relies on
federal authority interpreting the Shean Act in deciding the NMAA claims.
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exist.”). Accordingly, inReazin theCourt found that the defendamtalth insurer’s market
share, estimated to be betwe&énpercent and 62 percent of tieéevant market, was “such that
there could be at mostpaesumption of a lack ahonopoly or market power.Id. at 970. The
Court “disagree[d] with [the insar] that such a market shamohibits, as a matter of law, a
conclusion of marketr monopoly power.”ld. at 970(emphasis in original). The Court then
turned “to other characteristics of the privatalttecare financing markei issue and to more
specific evidence of [the surer’'s] power over price armbmpetition,” including the
maintenance of its “dominant position in the markétl” TheReazinCourt found the following
non-exclusive factors relevantttee monopoly power inquiry: “the number and strength of the
defendant’s competitors, the difilty or ease of entry intine market by new competitors,
consumer sensitivity to changes in prices, intions or developments in the market, [and]
whether the defendant is a multimarket firnhd’ at 967 n.23.

Here, Plaintiff’'s expert, DiBradley N. Reiff, identified two markets relevant to
Plaintiff's monopdization claims?® First, Dr. Reiff determined that “commercial health
insurance purchased by employersdazhin Albuquerque” is a relevamarket. P. Ex. 2-A T 31.
He then identified two subsets of this relevamatrket: (1) commercial fully insured covered
lives, which “generally applies to smaller emygrs and individuals” — “where the employer or
the individual is fully insured from the insun@e company” — and (2) commercial self-insured
covered lives, which “generally corresporiddarger employers and does not include
individuals” — “where the insurece company is really adminisiteg a policy.” P. Ex. 2-A § 67-

68; P. Ex. 1-12 at 11-12. Dr. Reiff also detened that Medicarddvantage — a program

5 For purposes of their motion, BBedants accept Dr. Reiff'sedtification of the relevant
markets in connection with Plaintiff’'s monopaimon and attempted mopolization claims.
Doc. 624 at 6 n.7. Accordingly, there isdispute of fact ato this issue.
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providing premium support for befi@aries signing up with privathealth companies, which is
generally not available to indduals under the age of 65 —‘&separate relevant markeld.
36-40.

Defendants argue that Plaintiff's monopolizatiaims fail because Defendants’ share of
these markets, as calculated by Dr. Reiff, “idl Wwelow the level that could support a claim of
monopolization.” Doc. 624 at 17. Specifically,tacommercial flly insured health insurance
(the first subset of the market of commerciealth insurance), Dr. Reiff identified the following
health insurers as participants in the mafi@nh 2008 to 2015: Defendant PHP, Blue Cross
Blue Shield (“BCBS”) of New Mexico, Loveladdealth, United, out of state BCBS, Cigna, New
Mexico Health Connections (“NMHC”), and Aetnid. at 52 (Table IV-L From 2009 through
2015, PHP consistently had the highesirket share in this categorid. At its highest point in
2013, PHP’s share was 54.7 percddt. Most recently, in 2015, PPlhad a 49.6 percent share
of the market, followed by BCBS with 24.9 pent, NMHC with 8.3 parent, United with 5.6
percent, out of state BCBS wigh6 percent, Aetna with 1.7 perceand Cigna with .8 percent.
Id. According to Dr. Reiff, this data mayfiderstate PHP for emplaybkased fully insured”
lives, because it includes self-insuredividuals. P. Ex. 1-12 at 111-12.

Next, as to commercial self-imged health insurance (thecead subset of the market of
commercial health insurance), Dr. Reiff identifibé following health insurers as participating
in the market from 2008 to 2015: PHP, BCR®jted, Cigna, Lovelace Health, Aetna, and out
of state BCBS. P. Ex. 2-A at 53 (Table IV-At its highest point, ir2008, PHP had the highest
share of 33.8 percent, followed Bygna with a 27.3 percent sharel. Although its share
declined thereafter, PHP continued to hawehighest share in theategory through 2013, at

which point its share was 26.8 percent,daléd by BCBS with a 26.3 percent shale. In



2014 and 2015, however, BCBS had the highest shdreSpecifically, in 2014, BCBS had a
34.6 percent share and PHS had a 26.3 pesbangé, and in 201BCBS had a 35.2 percent
share and PHP had a 26.8 percent shiareUnited was third in 2014 and 2015 with shares of
21.6 percent and 20.7 percent, respectivédy.

Third, as to the Medicare Admtage market (the second relavanarket identified by Dr.
Reiff), Dr. Reiff identified the fllowing health insurers as participants from 2008 to 2015: PHP,
Health Care Service Corp. (BCBS), United, Cigoayelace Health, Aetna, and out of state
BCBS. Id. (Table IV-3). From 2011 to 2015, PHPdhie highest share in this markéd.

Most recently, in 2015, at its highest point,FPHad a share of 48.2rpent, followed by BCBS
with a 32 percent share, Unitedtlva 9 percent share, and outstdite BCBS with a 2.4 percent
share.Id.

Defendant is correct that, according to DrifRecalculations, PHP’s most recent share
in each of the relevant markets and submaikdiglow 50 percent. Doc. 624 at 17. The Court
cannot agree, however, that this is fatal torRifflis monopolization claims As explained in the
2014 Opinion, Defendants’ theory thathreshold market share percentage must be met in order
to sustain a monopolization afais inconsistent with bindg Tenth Circuit precedenSeeDoc.

79 at 20-23. Indeed, as noted abd¥eazinspecifically held thah 45 percent to 62 percent
share of a health insurance neirk a range virtually identictd the one calculated here — does
not foreclose a conclusiaf monopoly power. Accoidgly, consistent witiReazin the Court
determines that Dr. Reiff's market share caltiates do not as a matter of law disprove that PHP
possesses monopoly power, but ratijiee rise to a presuntipn that PHP lacks monopoly

power.
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In the 2014 Opinion, applying threetbie four factors identified iReazin this Court
held that several allegations in the SAC, if proven, would establish that despite its market share,
PHP possesses monopoly pow8ee idat 23-26. As to the fir®Reazinfactor, number and
strength of competitors, the Comoted the following allegations: “the private insurance market
is concentrated and includes only PHP, Latel Blue Cross, United HealthCare, and Cigna”;
two of Plaintiff’s competitors “each have lgbsin a ten percent market share”; “Defendants
have tied up additional health insurernse; United HealthCare and Cigna — with exclusive
dealing arrangements in order to prevent thenkimg with rivals and potential entrants, thus
causing further concentration thfe private health insuranoearket”; and “Blue Cross is
planning to exit the market for private health insurandd.’at 23-24. The Court found that
these allegations, taken together, “demonsthateDefendant PHP effectively has only one
competitor, Lovelace, whose market share iastroing the allegationia the complaint in
Plaintiff's favor, significantly lesshan PHP’s . . . market shardd. at 24.

Plaintiff's allegations of mamt concentration are not borne out by the evidence. There
are, in fact, more than fiveshlth insurers in each of the redamt markets and submarkets, PHP
has less than 50 percent of the shares in eaitlos¢é markets and submarkets, and PHP does not
even have the highest share ire @i the markets. As detailed above, in the commercial fully
insured health insurance submadrher. Reiff identified eight health insurers. Although this
submarket includes both Lovelace Heatid BCBS, in June 2014, BCBS purchased the
membership of the Lovelace Health Plan.ER. 1-7 at 115. Accordingly, for 2014 and 2015,
Lovelace did not participate inithsubmarket, leaving seven hbansurers. In 2015, PHP had a
share of nearly 50 percent of this submari@ipwed by BCBS, with a share of nearly 25

percent. Similarly, in the commercial satsured health insurance submarket, Dr. Reiff
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identified seven health insurers. Again, aBE€BS’s purchase of the Lovelace Health Plan
membership, Lovelace no longer participated is tharket, leaving six health insurers. In 2015,
BCBS was the market leader wilshare of approximately $ercent of this submarket,
followed by PHP, with a share of approximat2k/percent. United flowed with a share of
approximately 21 percent. Dr. iRenoted that “United, Cigna anfletna . . . all have substantial
shares” of this market. P. Ex. 2-A 1 68. Hinan the Medicare Advatage market, Dr. Reiff
identified five health insurers. When BCPBSrchased Lovelace’s miership in 2014, the
number reduced to four health insurers. In 2CHR had a share of approximately 48 percent,
followed by BCBS with a share of 32 percentaiiff has provided no evidentiary basis for its
conclusion that this data demdnades that the relevant marketre “concentrated.” Indeed,
President of BCBS, Kurt Shipletgstified that, “if anything, [thé@ealth insurance market] is
more competitive now than it's been in a whil&e have other carriers thate pretty aggressive
at the moment.” Defendants’¥.”) Ex. 8 at 145. Mr. Shiplefurther testified that PHP and
BCBS “are both pretty strong ingtAlbuquerque market at this poi’ P. Ex. 1-7 at 146.

Further, there is no evidence that PHP hasltestve dealing arrangements” with United
or Cigna. Plaintiff alleges in the TAC that “ttugh contractual and/or tacit agreements,” United
and Cigna are “adjuncts to PHP,” and in its@gpon to Defendants’ ntimn continues to argue
that the market share of Unitadd Cigna should be discountedaa®sult of these agreements.
TAC 1 65; Doc. 677 at 29. The undisputed evademowever, demonstratédst neither Cigna
nor United has ever had any agreement with RidB that both Cigna and United view PHP as a
competitor. Specifically, PameBraun, who was Director detwork Management at Cigna
during the relevant time periodstdied that Cigna did not hawepartnership or any other type

of affiliation with PHP, because it was a conifmet D. Ex. 28 at 156. Similarly, when Dustin

12



Taylor, testifying on behalf of UHC, waskasl, “Are you aware of any relationship or
arrangement between United Healthcare and Presbyterian Health Plan,” he responded, “We have
none. They are a competitor.” D. Ex. 28@t Moreover, Julie Nkerson, Director of
Finance/Operations at NMOHC, testified tehe understood that United and Cigna each
competed with PHP, that none of these wasstime company, and tregtch had different
contracts with NMOHC. D. Ex. 27 at 63. Dr. Mueny also provided sindl testimony that, in
terms of competing for employets buy their product, United and Cigna compete against PHP.
D. Ex. 3 at 311.

Admittedly, there is evidence that bdtinited and Cigna have contracts with
Presbyterian Hospital, as a provider, whereby Cigna and Usigegrohibited from contracting
with Lovelace Hospital, one dfie three hospitain the Albuquerque area, and other non-PHS
providers. SeeP. Ex. 2-A 1 83 (“In Albuquerque, PHS wilbt contract with an insurer that
contracts with Lovelace, andteh requires that Albuguerque HibaPartners or certain other
non-Presbyterian providers be excluded from plans contracting with PHS.”) For example, Dr.
McAneny testified that “United Wionly work with Presbyteriafospital. And in contract
negotiations with United | was told that they warerking with Presbyterian.” P. Ex. 1-7 at 20-
21. Further, the contract between PHS and Cugyosides that “Cignavill not offer in its
network of Participating Provideesy services rendered at aggneral hospital located in the
Service Area other than Presbyaerand the University of New Me&o Health Sciences Center
facilities.” P. Ex. 1-101 at 4Similarly, an internal Cigna ematates: “The Presby hospital
LOA includes Presby Medical Group and is exslagexcept for UNM and specialty types not

owned or contracted with PMG.” P. Ex. 1-102.
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While Plaintiff's expert opies that PHS’s practice négotiating semi-exclusife
contracts with insurers, such as Cigna dnded, protects Presbyterian Hospital from
competition, P. Ex. 2-A 1 82, he provides no similginion that this practeprotects PHP, as a
health insurer, from competitiorNor does Plaintiff providergy evidentiary support for its
theory that PHS’s contracts with United aigina prevent them from effectively competing
against PHP. In short, Plaiifi has failed to demonstrate thaHS’s contracts with Cigna and
United render Cigna and United “adjuncts to PHR®,tause further conceation of the relevant
markets’

Finally, BCBS did not exit the the relevargdith insurance markets, but rather, as Dr.
McAneny testified, has “becomevary significant player in Albuquerque.” D. Ex. 7 at 19. As
discussed above, in June 2014, BGREchased the membershiptbé Lovelace Health Plan.
Mr. Shipley testified that BCBS is “stronger th@nwas] prior to thatacquisition,” and that
“Presbyterian is surprised at haauch of their business [BCBS]¢apturing.” P. Ex. 1-7 at
146; D. Ex. 20see als®. Ex. 15 (‘BCBSNM appears to hagedefinite opportunity to write
PHP and possible UHC business.”); D. Ex(ZBCBS] well positioned in NM and showing
competitive strength in producasd rates.”). And as Dr. Réd calculations demonstrate,
BCBS has the second highest share of botledah@nercial fully insure health insurance
submarket and the Medicare Advage market, and the highestash of the commercial self-

insured health insurance market. Nor are BCB8&res of these three markets “significantly

¢ The contracts are only m@-exclusive because University iew Mexico (“UNM”) is part of
the insurance network for all major insurershwnsureds located in Albuquerque, with the
exception of PHP insureds. P. Ex. 2-A {1 19. Adowly, PHS’s contract&ith insurers prevent
those insurers from contraagj with Lovelace Hospital andhar non-PHS providers, but do not
prevent them fromantracting with UNM.

7 There is similarly no evidertry support for Plaintiff’'s coention that PHS allowed United
and Cigna to include it itheir network only in return for ‘idcriminatory reimbursement rates.”
Doc. 677 at 32.
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less” than PHP’s shares. Accordingly, based on the undisputed evidence, Beafristactor
does not support finding possession of monopoly power.

As to the seconBeazinfactor, the difficulty or easef entry into the market by new
competitors, the 2014 Opinion notde following allegations: “sigficant barrierdo entry exist
in the private health insurance market anng this market even under normal conditions
requires significant capital, expertise, andetinfBlue Cross does not have enough enrollees to
independently facilitate entry”; “firms that wently exist have not been able to challenge
Defendants’ market position for many yearar{igularly given Defadants’ alleged monopoly
power of hospital inpatigrservices)”; “no meaningf entry has occurreith decades”; “entry by
new firms has failed because Defendants ltdaged significant market segments to these
entrants”; and “Defendants have maintainedrtdominant pagon over many years and have
expanded their market position with the acquisitof hundreds of physician practices.” Doc. 79
at 24-25.

Plaintiff does not present Elence to substantiate madtthese allegations, and
mistakenly suggests that it is Defent& burden to disprove thenseeDoc. 677 at 30.
Nonetheless, there is some evidence indicend that there are significant and continuing
barriers to entry into the relevant marketstskithere can be no giste that any new insurer
would need to build a provider network. Asdalissed above, because Presbyterian Hospital “is
perceived as higher quality than other hospitaklbuquerque,” PHS is &b to negotiate semi-
exclusive contracts with insureseeking access to its network in Albuquerque. P. Ex. 2-A | 82.
With the exception of certain carve outs, P{dS a provider) does not contract with BCBS for
BCBS'’s insured patients living in Albuquerquiel. Thus, PHS is able to segment the market:

an insurer is limited to enteririge market with PHS in its nebsk or with Lovelace in its
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network, but never with both. According to Mahipley, this “segmentation” of the market,
whereby an insurer effectively must chooseveen having Presbyterian Hospital or Lovelace
Hospital in its provider network, “still existsday.” P. Ex. 1-7 at 145. And for BCBS, “lack of
a Presbyterian delivery system in Albuguerquiaésmajor barrier to viting more business in
the larger group segment.” P. Hx22 (emphasis in original).

Further, and perhaps as a result of the&gket segmentatioas Dr. Reiff's report
demonstrates, PHP was able to maintain its éédkde commercial fully insured health insurance
submarket and Medicaid Advantagarket during the eight-yeperiod analyzed. While PHP is
second in the commercial self-insedrhealth insurance submarkehad the highest share in that
submarket market for six years, from 2002604.3, and since then, has followed closely in
second place.

As to historical evidence of actual entry tire commercial self-insured health insurance
submarket and the Medicaid Adiwtage market, there have baemnew entrants during the
relevant time period. There has been one eetrant in the commerditully insured health
insurance submarket: NMHC, which entered that submarket in 2014, when health insurance
exchanges were implemented in New Mexico urtderAffordable Care Act (“ACA”). Notably,
NMHC was able to increase its share frome2cent in 2014 to 8.3 pmnt in 2015. There is
conflicting evidence, however, regarding theaficial strength and sustainability of NMHC.
CompareD. Ex. 23 at 78, 82-83, 59 (testimony afide Brennan, CEO of NMHC, that, as of
November 2015, NMHC was “financially veryehg” and has “a sustaibke model to operate
in New Mexico for a long time, that NMHC waorofitable in the first quarter of 2016 and
anticipated being profitable 2016, and that NMHC'’s producase competitivérom a premium

standpoint, offering plans with high quality f@rcompetitive price) with P. Ex. 1-31 at 107-08
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(testimony of Mr. Taylor of Uited that while NMHC has growtigiven the financials we’'ve
seen for the past years on exchange provitlegg;re not long for the game unless they make
some significant changes”) and P. Ex. 1-11 & @6éstimony of Lisa Faell Lujan, President of
PHP and Presbyterian Network, that “theretpiastion around” whether NMHC will be able to
continue operating in tHeng term”). Further, Dr. Reiff opindkat while “it ispossible that
subsidized premiums at exchanges have ati@nimg effect on commercial premiums charged
to small group employers whovesignificant numbers of englees with income below the
ACA eligibility thresholds, . . . th evidence indicates that the dahility of exchanges has [had
and may have] no constraining effect on PHP’s bieind Ex. 2-A  34. Dr. Reiff further notes
that plans like NMHC that entered the martkebugh the ACA “have a relatively small share of
the overall commercial insurance markeig @are not an option for employerdd.  71. Thus,
NMHC'’s sole entrance into the commercial fulhgured health insurance submarket does not
foreclose the conclusion thageificant and continuing barriers émtry exist in the relevant
health insurance markets. Because the evidaummeorts, at least in paRlaintiff's allegations

of barriers to entry, the secoReazinfactor weighs in favor ofinding monopoly power.

As to the fourth facto? whether the defendant is a rmrarket firm, the Court noted the
following allegations: “Defendantre part of a multiméet enterprise that competes in, at a
minimum, the hospital inpatientrsces market, the private Hdainsurance market, and the
comprehensive oncology market”; “because Deferddard part of a multinket firm, they can
use their power in one marketitopede entry in another markeand “Blue Cross cannot act as

a substitute for, or challenge the mangesition of, Defendant PHP because Blue Cross

8 Because Plaintiff identified no allegatis in the SAC relevant to the thiRbazinfactor, the
Court declined to address &imilarly, Plaintiff has not preséed evidence relevant to this
factor. Accordingly, the Couggain declines to address it.
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enrollees cannot receive covered treatmeRresbyterian Hospital and because Presbyterian’s
monopoly power over hospital inpatient servieasures that patients seeking treatment at
Presbyterian will not purchase Bl@zoss’s products.” Doc. 79 at 25. There is evidence in the
record to support at least sometlodse allegations. #st, there is no dispute that PHS is an
integrated health care system that participatesuhiple markets, including the relevant health
insurance markets identified . Reiff, the comprehensive amlogy market, and the inpatient
hospital services market, and that PHS rsakexisions at an “enterprise levebeeP. Ex. 1-11

at 42-43, 46 (Lisa Farrell, then Vice PresideinPHS'’s Integrated Ca Solutions (“ICS”)
department, testified that ICS was formed aro2@t to focus on “enterprismitiatives,” that
“[t]he goal of ICS was to lower the overall cadtcare without harming @lity,” and that this

goal was accomplished “through work in PHP and in our delivery system”); P. Ex. 1-11 at 166-
67 (Ms. Farrell further testified &t ICS decided at an enterprisgel the rates at which PHP
would reimburse the PHS delivery system, arad the pricing model would allow PHP and the
delivery system to share in drug savingee alsd. Ex. 1-62 (“[A] key component to the
enterprise oncology strategy to establish parameters tkal ‘these are the terms under which
we will contract for oncology services: specifitersanges, drug costs, quality standards, etc.’
Once established we need to ensure thabwarsystem falls within those parameters.”)
(emphasis added). There is afspdispute that PHS prohibitssurers who contract with it from
contracting with other providers, é@thus uses its power as a lieaare provider to, at the very
least, set limits on the terms of entry inte tiealth insurance market. And while there is
evidence that BCBS is a strong competitor of PtHEre is also evidence that BCBS is prevented

from expanding its market share becausisdimited access tBresbyterian Hospital.
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Defendants admit that the evidence showsPt#® is part of a multimarket firm, but
attempt to argue away the sificéince of this evidence by riog that “courts universally
recognize that ‘leveraging’ pavin one market to gaen advantage in anothemst inherently
suspect under the antitrust laws.” Doc. 624 afel®phasis in original) This argument is
inapposite, aReazinspecifically found the question of wther a defendant is a multimarket
firm relevant to the determitian of monopoly power. Becautige evidence supports Plaintiff's
allegations that Defendants comprise a multkeafirm and have usettheir dominance in one
market to impede entiip another, the fourtReazinfactor weighs in faor of finding monopoly
power.

Accordingly, there is evidence of sigiadint and continuing barriers to entry and
Defendants’ power as a multimatkfirm. There is also evidence that PHP holds a dominant
position in the relevant health insurance magkésiven this evidence, the Court well might
conclude that a genuine issofefact remains as to PHPM®ssession of monopoly power despite
its market share of less than p€rcent. The Court, howevegead not make this determination.
As set forth below, Plaintiff fails as a matt#rlaw to establish the second element of its
monopolization claims, antids its claims cannot suve summary judgment.

B. ExclusionaryConduct

To establish the second element of its monaptbn claims, namg| that PHP willfully
acquired or maintained its mondp@ower, Plaintiff must dewnstrate that PHP engaged in
anticompetitive, or exclusionary condu€hristy Sports555 F.3d at 1192. Because “the
antitrust laws protect copetition, not competitors, . . . the Sherman Act is not concerned with

overly aggressive busineggactices, or even conduct thabiberwise illegal,” but rather with
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conduct that “unfairly tends testroy competition itself. JetAway Aviation, LLC v. Bd of Cty.
Comm’rs of County of Montrose, Cql@54 F.3d 824, 834-35 (10th Cir. 2014).

Although “anticompetitive conduct comestao many forms and shapes to permit a
comprehensive taxonomy, . . . the question [cooftsh find [themselvesdsking is whether,
based on the evidence and exparéederived from pastases, the conduct at issue before [them]
has little or no value beyortte capacity to protect theamopolist’s market power.Novell,

Inc. v. Microsoft Corp.731 F.3d 1064, 1072 (10th Cir. 2013ccordingly, the question of
whether conduct is exclusiondigannot be answered simply bgnsidering its effect on [the
plaintiff].” Aspen Skiing Co. v. Aspen Highlands Skiing Gefp2 U.S. 585, 605 (1985).
Rather, the court must “consider its impantconsumers and winetr it has impaired
competition in an unnecesgg restrictive way.” Id. Only “[i]f a firm has been attempting to
exclude rivals on some basis atligan efficiency, [is it] faito characterize its behavior as
[anticompetitive].” Id.

In the 2014 Opinion, this Court interpretibg SAC to allege two sets of acts as
exclusionary conduct: first, that in theost recent provider contract, PHP lowered
reimbursement rates to NMOHC below competitingele and declined tocover services offered
by NMOHC, with the intent to “financiallgtrangle” and eliminate Plaintiff from the
comprehensive oncology market; and second ,Rh#® entered into an exclusive arrangement
with United, such that Unitedill not take market actions Wiout PHP’s approval, causing
significant concentration of th@ivate health insurance matk Doc. 79 at 27-28, 33-34.
Although not alleged in the TAC, Plaintiff noavgues that a third category of conduct, the

Mandate, is also exclusionary. As discuskerein, under binding precedent and based on the
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undisputed evidence, none of taestegories of conduis exclusionary witi the meaning of
Section 2.

1. PHPandUnited

As discussed above, Plaintiff has failedl@monstrate any arrgement between PHP
and United, let alone one whereby United will néetanarket actions wibut PHP’s approval.
Mr. Taylor’s testimony on behalf of Unitedesgfically refuted tle notion of any such
arrangement and clarified that United views PHR asmpetitor. FurthePBlaintiff presented no
evidence that the vertical conttdbetween Presbyterian Hospital, as a health care provider, and
United, as an insurer, constrains competition between the horizontal entities, United and PHP,
two insurers. Nor did Plaintifiresent evidence that the contract was “devised or encouraged”
by PHP. See U.S. Healthcare v. Healthsource, 1886 F.2d 589, 594 (1st Cir. 1993).
Accordingly, there is no basisrfthe Court to view any coractual terms between Presbyterian
Hospital and United as effectively an exclusikling, horizontal ageenent between PHP and
United as competitorsSee id. (rejecting argument that verticagreement between doctors and
insurance plan was implicitly hiaontal agreement among doctapatholders of insurance plan
that, “if devoid of joint efficencies, might warrardondemnation” where gintiff “supplied [the
court] with no evidence of such a masquetpd# follows thatthe contract between
Presbyterian Hospital and Unitednnot establish the anticompetitive conduct necessary to
satisfy the second element of k#Hi’'s monopolizaton claims.

2. PHP’s Reimbursement and Coverage Decisions

a. RelevanFacts
To support its allegations regarding PHPisnteursement rates and coverage decisions,

Plaintiff points to evidence docuanting the history of NMOHC's relationship with PHS, the
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history of NMOHC'’s contract negiations with PHP, and the imsections of each. Originally,
NMOHC and PHS had a cooperative relationshigherprovision of oncology services. SMF 3,
TAC 1 222. Through the 1990’s, PHS did nofpdmg any medical oncologists. TAC  223.
Instead NMOHC physicians, who had (and continue to have) staff privileges at Presbyterian
Hospital, provided oncology services (other than radiation oncologyes)\d enrollees of
PHP. Id.

By late 1998, Dr. McAneny started to tatkher partners about creating a freestanding
cancer center with radiation and imaging. P.E85. The original plan was to work a joint
venture with PHS, which ¢éhdoctors at NMOHC regarded “their hospital.”ld. NMOHC and
PHS disagreed as to PHS’s potentiaé in a new cancer centeBeeP. Ex. 1-9 (Jim Hinton,
President and CEO of PHS, testified that “onéheforiginal offers was that we would be an
owner of some physical assets, and that doesn't really citeaa sustainable relationship to
own a piece of a building”gee alsd®. Ex. 1-33; P. Ex. 1-4®. Ex. 1-50. Ultimately, NMOHC
opened NMCC in 2002, without any PHS involvemert.Ex. 1-35. Even after completion of
the cancer center, NMOHC continued discussions RiI% as it “really expected a JV.” P. Ex.
1-35. PHS gave NMOHC a contract for radiatbmtology services, butéhjoint venture, as
envisioned by NMOHC, never came to paksk.

In or about 2005, PHS began planningdacomprehensive cancer cent8eeP. Ex. 1-
53. PHS realized that while it led Albuquerqu&skwly declining inpéient oncology market
with [a] 44% share,” this was in contrast tods percent share in ather oncology services,
and thus PHS’s role had “not kept pace witlrkeineed or ha[d] déned due to competitor
inroads.” Id. Peter Snow, Vice President for Strategy°HS, testified that at that time,

“inpatient activity” in oncology seiges “was being shifted to an patient arena.” P. Ex. 1-5 at
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103. While there was “less and lemed for inpatient services,” PHS “was being niched into an
inpatient-only role. That was the concermd’. This led to PHS’s “desire to develop a more
comprehensive, full-service oncology progrand’

By October 2005, PHS concluded that it rebtb develop a comprehensive oncology
program in AlbuquerqueSeeP. Ex. 1-34. This conclusion whased on its assessment that:
PHS was not then positioned to participatéhenmost rapidly growig and profitable oncology
service segments, including medical oncolagg “an increasing array of oncology related
pharmaceuticals” that could offa “big opportunity to decrea$HP costs”; that PMG and PHP
could “support PHS migration to new segmeaty] that PHS had a “unique opportunity to
provide continuum of care patients demantdl”’

In 2007, PHS rolled out its plan to “providaulti-disciplinary,coordinated oncology
care.” D. Ex. 5. To that end, PHS estdi#d a medical oncology ptée, hired Dr. Mitch
Binder to serve both as a medioacologist and the pgram medical direot, and hired three
additional medical oncologists work at the practiceld.; see alsd®. Ex. 1-35. Effective April
27, 2007, PHS contracted with MD Anderson to pdeviadiation oncology services. D. Ex. 5
It was PHS’s intention “to build a one-stop slugmcer center so patierjtould] come to one
location for all of their outpatient cancer caréd:

Once PHS decided to develop its ownanogy program, joint venture discussions
between PHS and NMOHC refocused on “PHS&ari of oncology and hoMMOHC fits into
that vision.” D. Ex. 4. PHS’s goal was to “crettie most effective intgated cancer delivery
system in the nation.” P. Ex. 1-36.

According to Dr. McAneny, sometime in 20Qm Hinton, Presiddrand CEO of PHS,

Mark Reifsteck, Senior Vice President of PH8d Lauren Cates, COO of PHS, came to NMCC
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to meet with her, Dr. Steven Bush, and tludfice manager and, dmg the meeting, Mr. Hinton
told them that they had two choices: seliitem and become emplagor they would pull
$30M out of reserves [to hire mieal and radiation oncologistshe put them out of business.
P. Ex. 1-35; P. Ex. 1-4 at 69. Specificalr, McAneny testified, Mr. Hinton advised that,
under PHS’s proposal, the physicians at NMOH@Lild become individual employees of PHS
and PHS would acquire NMC(R. Ex. 1-4 at 70.

Thereafter, on June 6, 2005, Mr. Reifsteck seletter to Dr. MAneny and Dr. Bush
containing a “preliminary term shigethat “outlines PHS’ currerthinking as to elements of a
proposed transaction with NMOH®@aits physicians.” D. Ex. 2. The term sheet indicates that
PHS would “offer employment tphysicians associated by NM@k and indicates that “PHS
will commit to capital and othr@nvestments in the Presleyian Oncology Program (not
including acquisition considetian payable to NMOHC or ¢opensation amounts payable to
NMOHC physicians or other persagij in the amount of $30 mitin over the thre-year period
commencing upon the closing of a tracson [between NMOHC and PHS]IU.

By 2009, the volume at the PHS cancer center in both mediaalogycand radiation
oncology increased significantlgpwever, PHS realized that bagroups were headed toward
reaching capacity. P. Ex. 1-163. In ordeaddress its impending capacity constraints and
reduce costs for PHP (whose costs of insuring oncology patients of non-PHS providers was
higher than its costs of insuring oncology pati@itBHS providers) whilalso effectuating its
goal of becoming the “doinant” central New Mexico cancerquider, PHS determined that its
best option was to continue, or revidi, pursuit of an acquisition of NMOHQd.; P. Ex. 1-36.

PHS envisioned a scenario whereby PMG wdaksimilate all or most of the NMOHC

docs,” and “the NMOHC facility would become tfi@gship facility.” P. Ex. 1-163, P. Ex. 1-36.
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PHS reasoned that NMOHC would be willingclansider an acquisition on these terms because
NMOHC was “financially vulneralgl’ due to several factors,dluding the fact that “the
independent practice of oncologyhas become marginally viabat best),” NMOHC had lost
its contract with Lovelace Health Plan, and ®MC had been losing significant business to the
PHS cancer center. P. Ex. 1-36. During pleriod from 2009 to 2010, Dr. Dava Gerard,
business manager for the PHS cancer centdnmoethly with Dr. McAneny of NMOHC, and
reported that Dr. McAneny informed her thatM®H[C] physician partnergoted to consider
Pres the #1 choice for a ‘der relationship’ including partnership/purchaseltl. Dr. Gerard
further reported that Dr. McAneny and she bottead that “these sereeconomic times are
compromising the sustainabilibf freestanding facilities whitwe both agree will unlikely
survive the current climate.” P. Ex. 1-164.. Bierard anticipated that the acquisition of
NMOHC would result in many additiohpatients and a significant savings to PHP. P. Ex. 1-36.

In February 2010, Dr. Geraahd others from PHS met with Dr. McAneny and others
from NMOHC. D. Ex. 4. During the meeting NDHC expressed its continued concerns “about
becoming employed physicians and wtatt means to [PHS] and [NMOHC]Id.

Until 2012, NMOHC wished to pursue a collabavator affiliation withPHS. D. EX. 4,
D. Ex. 3 at 75. Ultimately, however, no agreement was reached, as NMOHC doctors did not
want to become employees of PHS. D. Eat 35. It was important to NMOHC “to maintain
the separatenesslt. at 142;see alsd?. Ex. 1-9 at 56-57 (Mr. Hinton testified that “employment
was always an option, and thvas rejected by Dr. MCAneny”).

In her April 9, 2009 PHS Cancer Service LBieategic Analysis, Dr. Gerard also
proposed alternatives to an NMOHC acquisitiome of which was enhancing the PHS cancer

center volume by changes in PHP contract€ExP1-36. Similarly, a wdksheet entitled “Cost
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Reduction Initiatives” was circulated interna#lyy PHS that included as option for reducing
oncology costs the termination of PHP’s contrsaith NMOHC and the simultaneous transition
of all NMOHC business to PHS and UNM. B.B-57. Presentation materials for a PHS July
2011 oncology strategy mésg further demonstrate that PM&s considering various options
from a central delivery system (“CDS”) and PHP perdive, to arrive an “enterprise view.”
P. Ex. 1-59. Those options included alloworganic growth by the P&lcancer center, having
PHP narrow its network to the PHS cancer cealtane, or having PHP narrow its network to the
PHS cancer center forpigated patients only.ld. Ms. Cates suggestéuhat instead of having
PHP narrow its network, PHS could develop “aemional PMG internal referral strategy” for
capitated patients. P. Ex. 1-89. Ms. Cateshimary of decisions” &im the meeting reflects
the decision that the “long tefratrategy “should be to brindlancology serviceinto the CDS
Cancer SL (PMG/MDACC) for all PHP productdis,” and the “short te” strategy “should
focus on things PHP can implement,” including “fufing] savings via reamtracting in the four
county area.”ld.

It is against this backdragf PHS’s strategic developmeuitits cancer center that
NMOHC asks the Court to eval@gaPHP’s contract m@tiations with NMOHC. Originally, in
2003, Dr. McAneny “negotiated a bitlecharges contract with PHRith a five-year term.” D.

Ex. 3 at 65. Itis an “evergreen” caait with a 90-day termination clausiel. In negotiating

°“Capitated” patients are those patientsuired by PHP for whom PHP pays PMG a
predetermined rate for all seceis, regardless of the amountrefatment required. P. Ex. 2-A
95. When a PMG capitated patient is treated bguasider provider, PHP pays that provider in
accordance with the terms of the contradteen PHP and that provider; PMG is then
responsible to reimburse the co$treatment to PHP. PxE1-18 at 101-103. The amount that
PMG pays to PHP is considered by Ptd®e a “purchased medical costd. When a capitated
patient is treated outside oftiPHS system, the payment for treatment represents a reduction
in PHS’s “profit equal to the amotiof the payment.” P. Ex. 2-895. Accordingly, it is a cost
savings to the PHS enterprise to retaintedgd patients for treatent by PMG physicians.
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the contract, NMOHC explaingd PHP that it provided manyrs&ces for which there are no
fees. P. Ex. 1-4 at 64-68. As a result, @NIC negotiated a higheruly margin (the amount by
which the reimbursement rate for prescriptitnngs exceeds actual costs), based on a list of
drugs and pricing calculated by NMOHC, that wocdder the costs of services for which it was
unable to bill, including soal work, nutrition counselig, and patient educatiotd. Dr.

McAneny recalled Mr. Reifsteck telling her, “Wigust let you use the drug margin to pay for
the rest of the services.” D. Ex. 3 at 18d.exchange for theigher drug margin, NMOHC
agreed to bill “evaluation and magement” services at lower, Medre rates, which was akin to
“giving them away.” P. Ex. 1-4 at 64-68.

Discussions to renegotiate the 2003 contib&gfan in 2008. According to Dr. McAneny,
in negotiating a new contract, NMOHC knew tR&P “was not happy with the drug margin,”
so NMOHC wanted to “get paitiore for thinking about patients and talking to patients and
counseling patients, . . . in exchange foradodrug margin.” PEX. 1-2 at 262-65. NMOHC
also “wanted to come up withther services that [its] patiess needed,” such as “rehab,
interventional radiologyrad oncology; surgeons.ld. Dr. McAneny explaied, “Our contract
was written in such a way that we had this verfyneéel box of codes that we were allowed to bill
for, and it said everything else is Medicaresa So that was stopy us from being able to
offer more services to patients that felt that they neededld. In particular, Dr. McAneny
testified that she “tried very hard to get a cacttiaith [PHP] to be abléo offer [interventional
oncology] services to health plan patients,” but PHP “refused to negotiate that.” P. Ex. 1-4 at 93-
95. PHP agreed only to pay NMOHC “at Medlie rates,” which “made it financially
nonviable,” and NMOHGwvas “forced to close the programld. Similarly, Dr. McAneny

testified that Navitas set up physical therapMstCC but PHP would not corgct with it, and it
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ended up closing. P. Ex. 1-20 at 37-40. Acowdo Dr. McAneny, PHR refusal to add an
interventional oncologist grhysical therapist to the NMOHg@an “stop[ed] [NMOHC] from
being able to expand the services that [it] wantedktiver to [its] pdents.” P. Ex. 1-4 at 93-95.

The parties first met to discuss new conttaains in February 2008. P. Ex. 1-46. The
original goal was to have an agreement finalized by May 2@08According to a PHP
chronology of contract negotiations createdctober 2009, PHP initially proposed an
evergreen agreement with a 120-day nadiceerm provision ad a reduction in drug
reimbursement. NMOHC initially proposed a five-year initial term and moving away from
billed charges for drugs to 160 percent of A&%erage selling price) methodology. P. Ex. 1-
136.

NMOHC and PHP met again on May 6, 2008.Ex. 1-47. At that point, NMOHC
proposed a multi-specialggreement to include oncology, rngatology, dispensing pharmacy,
physical therapy, behavioral hle and an ambulatory surgergnter. P. Ex. 1-136. NMOHC
indicated that a long-term agreement was memgaand that it could not agree to drug
reimbursement cuts, as this profit wesed to cost shift for Medicaréd.

In August 2008, PHP gave NMOHC a courtéfer that estimated $1.5 million in
savings to PHP on drugs alone.. PHP offered a two- or the-year initial term with one
blended rate for all CPT codes for both Medécand commercial products, one blended rate for
all drugs for both Medicare amdmmercial products, and accapta of dispensing pharmacy.
Id. PHP also agreed to add a rheumataslogind his practice the contractld.

In September 2008, NMOHC agreed to the ephof the August proposal but countered

with higher ratesld. PHP agreed to review the counter-offt. An internal PHP review of
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NMOHC'’s counter-offer revealeddhaccepting would be “very clego neutrality.” P. EXx. 1-
44.

Accordingly, in October 2008, PHP sent IMC a “best offer” letter conceding on
slightly higher rates for CPand drugs, but with the sarae blended rate offetd. This offer
would have resulted in savings to PHRb@fmillion, “achieved by deep discounts on drugs and
an increase on professional chargdsl.”

In December 2008, NMOHC and PHP met to discuss the best offer letteFhe parties
indicated that they were comfortable with the pHad agreed to move tlrafting an agreement.
Id. In March 2009, PHP approda draft agreement, whiavas sent to NMOHCId.

On May 1, 2009, at the request of Dennis BaRresident of PHP, Gail Blackwell, the
PHP network contractor who thgrimary responsibility fonegotiating the NMOHC contract,
sent an email message to Miinton with “an update on theattis of the NMOHJ[C] contract
negotiations and terms of the proposed agreemé&htEx. 1-45. The meggaindicates that the
agreement had “not been finalized,” and thaspant to a recent “entaipe oncology meeting”
and a follow-up meeting with Mr. Snow on A2, 2009, she had “placed the finalization of
this agreement on hold.Id. She explained that the termstioé proposed agreement, which was
for a three-year non-termable term, would “equat® a net savings tBHP of $1 million for the
first contract year.”ld. She further explained that she tighe a financial coparison analysis
of NMOHC versus PHS ratesd costs, and wrote:

Although there is a reducii to PHP of $1 million undehe proposed agreement,

NMOH[C] remains more costly than seres through PHS at 12% higher. Said

another way, if that agreement was to eeétsere would be an additional savings

of approximately $2.1 million annually to P That however, is with the caveat

that we could absorb/accommodate the care of those additional members into our
system.
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A few days later, on May 4, 2009, Dr. McAnenyta letter to Ms. Blackwell and others
at PHP, providing comments on PHP’s proposed offied asking for several specific changes.
P. Ex. 1-135. In her letter, Dr. McAneny notkat, based on PHP’s calations, the contract
“will remove about 1 M of reimbursement frams. (Savings for you, shortfall for us)ldd. She
writes, “We need to verify that the amount remd will be that million. We think these changes
will make for a very workable contract thatdsthe benefit of the Plan, the practice and will
allow us to continue to provide thedbeservice and care to PHP patienttsl”

On July 13, 2009, Ms. Blackwell circulatedNts. Farrell a draft leer responding to Dr.
McAneny’s letter. P. Ex. 1-110The letter states, in part:

The conditions outlined in your letter ragdsconcerns over a variety of items

which PHP believed to have been previguiscussed and closed. In meeting

with Lisa [Farrell] last week to reviettie new contract requests contained in your

letter, she expressed a generalized canabout the need to again analyze PHP’s

rate proposal and contraerms offered in October @008. Subsequent events

have transpired to somewhat alter P$iffiancial picture, such as the 2009

Medicare rate filing reductions, Saludntract negotiations, the strong potential

for healthcare reform and the potehtmpact on our entire industry. The

magnitude of these actual and impendihgnges raises a concern related to

entering into “long term” agreements witked rates. Our prior proposal has not

changed at this time, however we do fisel need to rerun our numbers with more

current data, examine yooontract language changiesm your lette of May 4

and to determine the additional financial impact to PHP which might result from
NMOHC's request for contracthanges and terms.

In August 2009, NMOHC and PHP met to diss the terms proposed by Dr. McAneny.
P. Ex. 1-136. At that point, PHP informed KIMIC that “with the changing economic climate,”
its offer had changedd. PHP responded to each of NMOWd@roposals and countered “with
an increase in reimbursemeuts to equate ta projected $3 million.”ld.; see alsd®. Ex. 1-2
(Dr. McAneny testified: “I wa willing to take a million dodrs a year less in payment in

exchange for security that theaptice would be able to contint@survive. And survive meant
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a continued Presbyterian contract. As soon as | agreed taeetth million they came back with
new terms that would have takaway 3 million”). NMOHC rgsonded that it could not “accept
this new amount and that thesigoroposal was the deepesttttould afford, provided [PHP]
accepted the counter proposed provisions in May 20P9Ex. 1-136. “Both parties agree[d] to
collect data and share with each othed set up a follow up meetingld. As of October 2009,
neither party had completed its data collectituh.

In an email message on March 22, 2010, Ms:efigprovided an update to Mr. Batey on
the negotiations with NMOHC. P. Ex. 1-112. Skated that she hadkad with Ms. Cates
about her discussions with Dr. McAneny abauytotential acquisitioof NMOHC by PHS, and
that those discussions “were mwbgressing,” and that PHP shdutontinue to move forward”
with its own discussions regardingsurer/provider contract negotiationisl. She explained that
the way she had “left it with NMOHI[C] is thate wanted approx. 3 million in savings (they had
agreed preliminarily to $1 million reduction)ld. She indicated that she was planning on
picking up speed “in fin&ing the contract.”ld. Lastly, she wrote that “remain[ed] unclear
whether our oncology group can take the vaurwe get inconsistent answersd.

There is no evidence in the record of anyHartcontract negotiatiorigeyond this point.
To date, NMOHC remains a provider in PHP’$wark, pursuant to the terms negotiated in the
2003 contract, which remains in effect on an “eveegi’ basis. D. Ex. 3 at 65. Accordingly, the
original formula for drug pricig used to negotiate the cat in 2003 continues to be the
formula that PHP usds reimburse NMOHCId. This reimbursement rate is higher than the
drug reimbursement rate that NMOHC receives from other health dhnsee als®. Ex. 3 at
179 (Dr. McAneny testified that NMOH@ceives a higher amount of compensation for

prescription drugs from PHP th@érdoes when compared its compensation from other
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contracted health plans). Overall, ithtract with PHP remains NMOHC'’s “best paying
contract.” D. Ex. 19see als®D. Ex. 7 at 93 (NMOHC's reimbursement rate pursuant to its
contract with BCBS is lower than its PHP catrreimbursement ratfar both the prescription
drug and physician components).

b. LegalStandard

The actions that Plaintiff challenges asi@mpetitive, namely, PHP’s reimbursement
and coverage decisions, are unilateral, raten concerted, conduct. The Sherman Act’'s
treatment of unilateralonduct is fundamentally differefrom its treatment of concerted
conduct. See Verizon Commc’ns, Inc. v. Law Offices of Curtis V. Trinko, 24®U.S. 398,

410 n.3 (2004) (distinguishing two early refusatieal cases because those “cases involved
concertedaction, which presents greater anticompetittoncerns and is amenable to a remedy
that does not require judiciaktimation of free-market forc@gemphasis in original).

According, “as a general rulpurely unilateral conduct does non afoul of section 2 —
businesses are free to choose whetiheot to do business with others and free to assign what
prices they hope to secuia their own products.Novell 731 F.3d at 1072 (citations omitted);
Pac. Bell Tel. Co. v. Linkline Comm¢™®55 U.S. 438, 448 (2009) (“As a general rule, businesses
are free to choose the parties with whom thélydeal, as well as the prices, terms, and
conditions of that dealing.”)frinko, 540 U.S. at 408 (“[A]s a general matter, the Sherman Act
does not restrict the long recognizigght of [a] trader or manatturer engaged in an entirely
private business, freely to exercise his own peaelent discretion as to parties with whom he
will deal.”). It follows that “[a] firm that has substtial power on the buy side of the market
(i.e.,, monopsony power) is generallyé to bargain aggressively &hnegotiating the prices it

will pay for goods and servicesWest Penn Allegheny Health Sys. v. URME? F.3d 85, 103
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(3d Cir. 2010)see also Kartell v. Ble Shield of Mass, Inc749 F.2d 922, 927 (3d Cir. 1973)
(“Ordinarily . . . even a monopotiss free to exploit whatevanarket power it may possess when
that exploitation takes the form of charging uncompetitive prices.”). “This reflects the general
hesitance of courts to condemnilateral behavior, lest vigous competition be chilled.West
Penn 627 F.3d at 103ee also Four Corners Nephrology Assd.C. v. Mercy Med. Center of
Durangq 582 F.3d 1216, 1221 (10th Cir. 2009) (“Allowiadgusiness to reap the fruits of its
investments is an important eleneifthe free-market system; itwghat induces risk taking that
produces innovation and economiowgth.”) (citations omitted).“Put another way, it is the
investor’s potential pay-off théireeds risk-takig investment. To deny the payoff is to deter the
investment.” Four Corners 582 F.3d at 1222.

Nonetheless, and “[tlhough rare, liability cemmetimes be assigned even when the
monopolist engaged in purelyilateral conduct.’Novell 731 F.3d at 1073 (citations omitted).
Predatory pricing/bidding and refusal to desd recognized as unilaté, anticompetitive
conduct. Id. at 1073-74. In a predatory “bidding schén@epurchaser of services “bids up the
market price” of the services “to such high lewvélst rival buyers cannsurvive (or compete as
vigorously) and, as a resultgetipredating buyer acquires foaintains or increases its)
monopsony power."Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Cp548dJ.S.
312, 320 (2007). “Once the predatory bidder has cacspeting buyers to exit the market for
purchasing [services], it will seek to restrict[gsrvice] purchases below the competitive level,
thus reducing the unit joe for the remaining [services] it purchasekd” at 320-21.

In the instant case, there is no argument atesce that PHP, in the first instance, “bid
up the market price” of oncology pralar services — or any otherdtid provider services — with

the goal of eliminating competing insurers frore tiealth insurance market. To the contrary,
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Plaintiff argues, and the evidensigows, that in the course @negotiating the terms of its
contract with NMOHC, PHHhsisted on increasinglpwer reimbursement rates for NMOHC'’s
services. Further, Plaintiff arga that PHP’s motivation was rtotdrive other insurers out of
the health insurance ingy, but rather to drive NMOHC oof the oncology services industry.
Accordingly, this is not a predatory bidding eaand Plaintiff's monogdzation claims turn on
whether PHP’s reimbursement aral/erage decisions fall withihe “refusal to deal” exception
to “the general rule pretting unilateral conduct.Novel| 731 F.3d at 1074.

The leading case for Section 2 lialyilliased on the refusal to dealispen Skiing
There, the defendant, who owned three of the foountain areas in fggen, and the plaintiff,
who owned the fourth, “had coopted for years in the issuanceapjoint, multige-day, all-area
ski ticket.” Trinko, 540 U.S. at 408. The defendant, “[atftepeatedly demanding an increased
share of the proceeds, [] aabed the joint ticket.”ld. The plaintiff, who was “concerned that
skiers would bypass its mountaintlout some joint offering, ied a variety of increasingly
desperate measures to re-creaggjdimt ticket, even to the point of in effect offering to buy the
defendant’s tickets at retail priceldl. at 408-09. The Supreme Colupheld a juryverdict for
the plaintiff, reasoning that ‘[t]he jury may wélave concluded that [treefendant] elected to
forgo these short-run benefits because it wasenmierested in reducing competition . . . over
the long run by harmingstsmaller competitor.’ld. at 409 (quotingAspen Skiingd72 U.S. at
608).

“Since Aspen the Supreme Court has refused to mettiability to various other refusal
to deal scenarios, emphasizing tAapenrepresents a ‘limited excegn’ to the general rule of
firm independence.’Novell 731 F.3d at 1074. And ifrinko, the Supreme Court clarified that

“Aspen Skiing . . is at or near the boundary a2 §ability.” 540 U.S. at 409. The Court
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specifically noted that iAspen Skiingit had “found significance ithe defendant’s decision to
cease participation in a cooperative venture,imgpthat “[t|he unilateral termination of a
voluntary(and thus presumably profitablepurse of dealing suggested a willingness to forsake
short-term profits to achieve an anticompegitend. Similarly, the dendant’s unwillingness to
renew the tickegéven if compensated at retail pricevealed a distinctlgnticompetitive bent.”

Id. (emphasis in original).

In keeping withTrinko, the Tenth Circuit ilNovellheld that “[tjo invokeAspen’dimited
exception, . . . at least bwfeatures present liispenmust be present in the case at hand.” 731
F.3d at 1074."First, as inAspen there must be a preexiggi voluntary and presumably
profitable course of dealing bet®n the monopolist and the rivald. “Second, as i\spen
the monopolist’s discontinuatiasf the preexisting course dealing must ‘suggest[] a
willingness to forsake short-term profttsachieve an anti-competitive endJd. (quotingFour
Corners 582 F.3d at 1224-2%;hristy Sports555 F.3d at 1197). This second prong requires
both a showing that “the monopdlecided to forsake short-teqpnofits” and a showing that
“the monopolist’s conduct [is] irratiohaut for its anticorpetitive effect.” Novel| 731 F.3d at
1075.

C. Analysis

As an initial matter, the first essent@mponent of the refusal to deal doctrine
presupposes the termination of “[a] voluntary anafitable relationshipbetween the parties.
Id. at 1076. Here, the evidence $atlhort of demonstrating tiberminationof any relationship
between the parties. As detailed above, wéféarts to renegotiate &12003 contract between
PHP and NMOHC ceased, the relationship leetwwPHP and NMOHC did not also cease.

Rather, the 2003 contract between PHP and NMO#bt@irtues in effect on an evergreen basis.
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Pursuant to that contract, NM@Hemains a provider in PHP'®twork. Thus, PHP continues
to deal with NMOHC on the same terms asas since 2003, includirtbe rates at which it
reimburses NMOHC and the services foriebhit will provide reimbursement.

Assumingarguendathat PHP’s renegotiation efforts cha construed as the termination
of a voluntary and profitable relationship, therast be “evidence from which a reasonable jury
could infer” that PHP’s effostto renegotiate the 2003 contragaiggested a willingness to
sacrifice short-term profits . . . in a manneatttvas irrational but foits tendency to harm
competition.” Id. The record is devoid of any suchdance. To the contrary, all the evidence
suggests that PHP’s renegotiatefforts “came about as a resafta desire to maximize the
company’s immediatera overall profits.” Id.

From the first meeting, PHP madkear its intention to rededts reimbursement rates to
NMOHC, the result of which would have beemmediate and overall cost savings to PHP.
PHP’s August 2008 offer estimated $1.5 milliarsavings to PHP on drugs alone. When
NMOHC came back with a counter-offer, it was otgel after an internal PHP review revealed
that accepting would be very close to no cost savings at all for PHP. PHP’s October 2008 “best
offer” letter contemplated sawys to PHP of $1 million. Eveafter that offer was made, PHP
continued to consider the finaatimpact of the NMOHC contracanalyzing the estimated cost
savings to PHP that would result from termingtthe NMOHC contract entirely and absorbing
the care of its members into the PHS delngrstem. After receimg a letter from Dr.

McAneny in which she sought to confirm that the savings to PHP and the concomitant loss to
NMOHC would not exceed $1 million, PHP retedfrom its October 2008 offer, ultimately
countering with an increase in reimbursenmris equal to a projected $3 million. Despite

evidence that NMOHC told PHP that it couldt accept this new amount, there is no evidence
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that PHP backed down from its position that it vean$3 million in savings in order to finalize
the contract. Nor did Plaintiff present any evicethat PHP’s refusal to negotiate for additional
services, such as interventional oncology and phygierapy, would result in a sacrifice of
short-term profits to PHP.

Similarly, to the extent that it is even relav#o this analysis, there is no evidence that
any of the enterprise level dsions made by PHS surrounding theansion of its cancer center
meet the second requirement of the refusal to deal docifiméhe contrary, internal PHS
strategic analyses and discussiangormly address cost savings to the PHS enterprise as a
whole or to PHP in particularSee, e.gP. Ex. 1-34 (discussing the “big opportunity to decrease
PHP costs” created by developing a compreierancology program iklbuquerque); P. EX.
1-163 (discussing how acquisition of NMOHC wouddiuce PHP costs); Ex. 1-36 (discussing
how acquisition of NMOHC would result insignificant savings to PHP); P. Ex. 1-57
(considering terminating PHP’s contract with MC as a “cost reduction initiative”); P. Ex. 1-
54 (discussing short-term strgyeof pursuing savings through PHontract renegotiations).

Accordingly, “[flor all that appears from theVielence], [PHP expected] to increase (not

forsake) short-term profits” by renegotiating tNMOHC contract on terswhich, by Plaintiff's
own account, was financially favorable to PR financially unfavorable to NMOHC.
Christy Sports555 F.3d at 1197. Whether PHP believed that this was possible because PHS had
its own cancer center is beside the point. Tlké&u%al to deal doctringpecifically and section 2
generally seek to protect, not penalize, suasaic profit-maximing (and presumptively
procompetitive) conduct,” even by “dominant firmd\ovell 731 F.3d at 1076.

The crux of Plaintiff's monopolizeéon claims is that PHP, in refusing to renegotiate on

competitive terms its contract with NMOHC, light to bear its monopoly power in the health
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insurance market merely to achieve a competitislvantage for its sisterganization, the PHS
cancer center, in the compreheesoncology market. Indeed,reasonable juror well might
infer from the evidence that PHP’s negotiatstrategy was informed by PHS’s vision for its
cancer center as the dominant oncology serngomader in central New Mexico. The law is
clear, however, that such a monopoly “levéngt claim cannot establish anticompetitive
conduct.

In Four Corners the plaintiff doctor, who had decéd the defendant hpial’s offer to
join its staff to provide nephrology services, sued the hospital when, after hiring a different
doctor, the hospital made themdoctor the exclusive providef nephrology services at the
hospital. 582 F.3d at 1217. Thkintiff “described his clainas one for ‘monopoly leveraging,’
with the hospital allegedly using its monopoler inpatient nephrology services in the
‘Durango area’ to inhibit competition in outpattedialysis services the same geographic
area.” Id. at 1222. The Court explained that, “[b]efdmnko, some courts of appeals held that
a monopolist could violate Section 2 by usingnopoly power in one miget to achieve a
competitive advantage emother market.ld. “But Trinko undid that, explaining that ‘there
must at least be a “dangerous probability of success” in monopolizing a second maaket."
(quotingTrinko, 540 U.S. at 415 n.4). Furthdrinko clarified that “[ijn any event, leveraging
presupposes anticompetitive condurdther than providing an exse for establishing such
conduct.” Four Corners 582 F.3d at 1222 (quotiniginko, 540 U.S. at 415 n.4). Applying this
principle to the case bare it, the Court ifFour Cornersheld that, “[w]here, as here, the only
possible candidate for anticompe# conduct could be ‘the figsal-to-deal claim we have
rejected,” denominating onetaim as sounding in ‘monopolyMeraging’ won’t do anything to

save it.” Id. (quotingTrinko, 540 U.S. at 415 n.4).
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Indeed, in botirinko andPacific Bell the Supreme Court rejeed the notion that
monopoly leveraging might constitud@ticompetitive condudh the absence of a duty to deal.
Specifically, inTrinko, the plaintiff, a customesf one of Verizon’s rivis, asserted that Verizon
denied its competitors accesdriterconnection suppbservices, making difficult for those
competitors to fill thei customers’ ordersPac. Bell Tel.555 U.S. at 449. The complaint
alleged that this conduct the upstream market violate@@&ion 2 of the Sherman Act by
impeding the ability of independecarriers to compete ingtdownstream market for local
telephone serviceld. And inPacific Bell the plaintiffs, independeiriternet service providers
that compete with AT&T in the retail DSL matkand also lease DSL transport service from
AT&T in the wholesale market, argued that &I squeezed their profit margins by setting a
high price for the plaintiffs to purchase DShrsport and a low price for AT&T customers to
purchase DSL internet servickl. at 443. InPacific Bell the Supreme Court explained, “[t]he
nub of the complaint in bothrinko and this case is identical -etplaintiffs alleged that the
defendants (upstream monopolistsised their power in the wholde market to prevent rival
firms from competing effect®ly in the retail marketTrinko holds that such claims are not
cognizable under the Sherman Act in theealze of an antitrust duty to deald. at 450.

As explained above, Plaintiff can establisltimer a predatory bidding claim nor a refusal
to deal claim. Accordingly, whether Def#ants’ conduct may ksescribed as “monopoly
leveraging” is of no moment, as such a dedmmn provides no indepeerdtly valid basis for
challenging PHP’s reimbursemeantd coverage decisionsour Corners 582 F.3d at 1222. In
the absence of evidence that one of the limitegpttons to the general rule protecting unilateral
conduct applies here, PHP had no duty to negotidh NMOHC, much lesa duty to negotiate

with NMOHC under the terms and conditions preferred by NMOBE€e Trinkp540 U.S. at
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409-410. It follows that, asrmaatter of law, PHR reimbursement armbverage decisions
cannot establish the anticompetitive conduct seme/ to satisfy the second element of
Plaintiff's monopdization claims.
3. TheMandate

In the TAC, Plaintiff indicateghat its allegations regarding Defendants’ issuance of the
Mandate form, in part, the basis for its claiofigortious interferencand unfair competition.
Nowhere in the TAC does Plaintiff indicate thatritsnopolization claims alsarise in part from
these allegations. Consequgnthe Court did not consider wther Plaintiff's allegations
regarding the Mandate adequately allege exclusionary conduct fargesrof Plaintiff's
monopolization claims. In response to Defengamition for summaryydgment, Plaintiff now
argues that PHP imposed the Mandate “asqgdats scheme to gople NMOHC by stripping
away its drug revenue,” and that the Mandates disrupted NMOHG ability to provide
coordinated care to its MedireaAdvantage Patients, andshaut added burdens on these
patients.” Doc. 677 at 35.

a. RelevanEacts

Effective April 1, 2012, PHP changed its pimarcy plan for membsrenrolled in its
Medicare Advantage program. D. Ex. 69 fRursuant to the new policy, PHP covered
Medicare Advantage members feertain drugs only if th@sdrugs were obtained from the
Presbyterian Specialty Care Pharmald. 5. PHP decided to include in the Mandate
“chemotherapy support drugs.” D. Ex. 67 at 14.

Affected members were informed by lettesm Louanne Cunico, Director of PHP’s
Pharmacy Services that, pursuant to the chaiegetain medications covered under Medicare

Part B, if administered throughdoctor’s office or facilitymust be obtained through the
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designated specialty network provider, PresbyteBpecialty Care Pharmacy.” D. Ex. 66. The
letter indicated that “[t]he Bsbyterian Specialty Care Pharmadil deliver the medication to
your chosen facility or doctor'sffice for administration.”ld. The letter further indicated that, if
the member’s “doctor wishes ntat receive medication from thikesignated specialty pharmacy,”
the member or the membef@octor should contact Presbyin Pharmacy Services” who
would then “coordinate admistration of the medicatiotihrough an infusion centerlfd. The
Mandate was approved by Centers for Mediecare Medicaid ServiceCMS”) in January

2012, prior to its implementatiorid.

The Mandate was conceived by ICS. Ime@mo dated May 10, 2011, ICS explained that
there were “three Medicare Advantage HMO mernslreceiving a high ebinfusion drug at
network oncology providers at payment rates wutimlly above those & can be achieved
through 340B pricing and substantially abovedidare allowable.” P. Ex. 1-170. The memo
explained that the Central Delivery SystensWait risk for thesenembers through a global
capitation arrangementfd. The memo stated that “the prders have been unwilling to accept
Medicare allowable reimbursement for drugs,” thatt they could instead “specify that these
drugs be acquired from a desitgt'Specialty Pharmacy NetwoProvider’ . . . in the benefit
design.” Id. “Because of the significant additional ctsthe Medicare program (and impact to
premiums charged to members),” the memoarpld, “PHP will incorpaate into its bid for
2011 a requirement that all HMO and PPO Madé Advantage members receive designated
maintenance infusion drugs through theeé&plty Pharmacy Network Provider.1d. The
memo noted that this requirement “will not imp#w clinical outcomes or quality of care of the
member as the oversight of the patient lsartontinued through the Oncology provideld:

The memo further noted that potential riskdarriers to this requement include member
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dissatisfaction and providepntract termination, ifthe provider so chosdd. The memo
estimated that the opportunivy the requirement is a “$75@0 annual reduction in purchased
services under PDS capitationd.; see als®. Ex. 70 at 273 (in digssing the impetus for the

Mandate, Ms. Cates testified: “I know theresvs®me concern abouttlescalating price of

oncology drugs with independent physicians in the community, NMOHC being one of them. . . .

It was a broad concern, about the estiah of oncology drug prices”).

Prior to the Mandate, PHP had a “speciatfgctable program,pursuant to which PHP
would not reimburse a practtier for specialty injectable drugs administered in the
practitioner’s office. P. Ex. 1-25 at 139-4BMOHC “demanded to be exempt” from that
program, and, as a result, dsntract with PHP exemgd it from the programld. That
exemption “costs PHS $2 million per year.” BX. 1-73. In a January 2004 email message,
David Scrase, then COO of PHS, wrote: “Hiawg we want to continue [to allow NMOHC the
exemption] should be revisiteoh a regular basis, in my opam, particularly when we come
close to the end of the went contract period.’ld.

Ms. Farrell testified that Defendants wemsncerned that NMOHC would have a negative
reaction to the Mandate based“bistory.” P. Ex. 1-11 at 267-68. Further, Defendants were
aware that the Mandate would haveimpact on NMOHC of about $1.5 milliorid.

Accordingly, implementing the Mandate aogalished the same result as renegotiating
NMOHC's contract to reduce NMOHC'’s prdafiby $1 or $2 million, without the need for
negotiation and without having toake a contractual changkel. NMOHC was the provider
most significantly impacted by the Mandatd.

Most of the providers in PHP’s netvkowould accept drugs from the Presbyterian

Specialty Care Pharmacy, but NMOHC woulat accept the drugs, and Hematology Oncology
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Associates (“HOA”) would accept only somethé drugs. P. Ex. 1-15 at 202-203. NMOHC
took the position that receiving and administemmgdications from any suppliers other than its
own “trusted sources” would fallelow the standard of care that NMOHC had created for its
patients. D. Ex 73. Accordingly, NMOHC advis&lpatients that they would need to contact
the Presbyterian Infusion Center to arrang receive their iectable medicationdd.
Specifically, by letter dated May 19, 2012, NMOhhformed its patients as follows:
Presbyterian has now created a specialtyrphay that will allow them to make a
profit of about 30% on each of the meatlions they provide for you. They are
expecting that you will fill all of your @scriptions for oral medication and for
injectable medication at thpharmacy. They have requested that we take these
medications and inject them into ydayt we are unable to do that.
Presbyterian will tell you that we could do this and that we are simply refusing.
However, we cannot compromise our patient safety and quality standards. We
feel strongly that the patient safety pess that we have put place is destroyed
by this new arrangement. Fihat reason, we will no longee able to inject your
medication. Since we do not know @k Presbyterian purchases their
medications, and we do not know how tl@ywe handled their medications, and
because there is such an increasing weoge of counterfeit medications, we are
not going to take responsibility for any medication iatperson that we did not
purchase from a reliable, trusted source.
Therefore, you will need to call the Presbyterian Infusion Center to make
arrangements to receive your Neupogensshobther injectable medication. We
will not be able to provide this function for you.
P. Ex. 1-181.
In terms of coordinatioof injections for NMOHC ptents, Defendants described
NMOHC as “difficult to deal wth” and “uncooperative.” DEX. 67 at 27. According to
Defendants, NMOHC wouldot fax prescriptionsr provide a historand physical/lab work,

which was necessary in order to adisier the drugs to the patierd. Dr. McAneny, however,

testified that she “faxed the latigat are[] necessafgr a patient’s safety.” P. Ex. 1-182 at 248.
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Dr. McAneny complained to both CMS and epartment of Justice (“DOJ”) about the
Mandate, and lobbied members@dngress about it. D. Ex. 74; D. Ex. 7 at 73, 198. There is no
evidence in the record that any governmeetgity has taken any action against PHS. CMS
responded to Dr. McAneny with a letter statingtftbased on the matals she had provided and
“further discussion with Presksiian Health Plan, we do notlieve that Presbyterian Health
Plan’s new policy, whereby certain medicatiomsst be obtained tbugh their specialty
pharmacy, violates Medicare rufed. Ex. 75. The letter alsimdicated that federal HIPAA
rules do not prohibit the sharimg lab results by NMOHC with #hinfusion provider, and that
“confirming the clinical approprieness of therapy prior to infusi via that lab work, even by an
infusion provider, does not constitute a redéof care from the prescribing physiciard. The
letter continued, “Consequenthye would not expect to seeldgs by NMOHC in sharing such
information in the future.”ld.

Several NMOHC patients filed complaintéth PHP and CMS regarding the Mandate,
reflecting that it was a hardshiipr them to receive support medtion at a facility other than
their provider’s office. P. Ex. 180. Similarly, Plaintiff's experDr. Phillip Stella, opined that:

By requiring elderly NMOHC patients to purchase and receive certain oncology

drugs at PHS’s specialty pharmacy, Preshbgh effectively fragmented patient

care by diverting these patients awaynirtheir oncology team at NMOHC who

monitored all other aspects thieir care, and outside tife facility where they

receive all other cancer testirdiagnoses, and support services.

P. Ex. 4-A 1 36. Dr. Stella further opined tHajuch disruption could nabnly create confusion
among patients, but also resultsumb-optimal management oéatment, and put the patients at

risk.” I1d. According to Dr. Stellashipping the drugs to NMOH®as not a viable optiond.

37.
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b. Analysis

Just as with PHP’s reimbursement and cayerecisions, PHP’s detdn to change its
pharmacy plan to require certain members taiolihjectable drugs from the PHS Specialty
Pharmacy constitutes anticompetitive conduct onityfifs into one of the limited exceptions to
the general rule protang unilateral conductNovel| 731 F.3d at 1074. There is no suggestion
that the Mandate involves pra&dry bidding. And as demonsedtherein, there is no evidence
that the Mandate constitutes a refusal to deal by PHP.

First, the PHP pharmacy plan is not aneggnent between NMOHC and PHP, but rather
between PHP and its members. The decisiondagdthe terms of thatan thus cannot be
construed as the discontinuationaofpreexisting voluntary and @sumably profitable course of
dealing” between PHP and NMOHQ@. Second, even if the Court reeto so construe it, there
is no evidence that the change to PHP’s pharmacy plan reflects a decision by PHP “to forsake
short-term profits.”Id. To the contrary, the recordrdenstrates that ICS conceived the
Mandate as a cost-saving measure. lddBefendants understoodatithe Mandate would
result in a loss to NMOHC, and a correspondingregs to PHP, of between $1 to $2 million.
The change to the pharmacy plan thus would aehilee same cost savings as renegotiating the
NMOHC contract, either by reducing reimbament rates or lgquiring NMOHC to
participate in the specialty egtable program. Accordingly, thandate meets neither the first
nor the second element necessary to establisiisRidfusal to deal. Indeed, this is true
regardless of whether the Mandaielated any Medicare lawsSee JetAway Aviatioidb4 F.3d
at 834-35 (holding that the “Sherman Act is na@erned with . . . conduct that is otherwise
illegal”); Wichita Clinic, P.A. v. Columbia/HCA Healthcare Cqr5 F. Supp. 2d 1164, 1192
(D. Kan. 1999) (holding that evidence thateselants violated Medicare rules “would not

establish that plaintiffs hawguffered an antitrust injury”).
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Essentially, Plaintiff's argumeiis that Defendants usedetMandate to further their
“scheme” of crippling NMOHC, both from a finant&nd a patient-care perspective. Just as
with its argument regarding A5 reimbursement and coveraggcisions, the crux of this
argument is that PHP, by proHibig some of its members froabtaining injectable drugs from
NMOHC, brought to bear its monopagbpwer in the health insure@ market merely to achieve a
competitive advantage for its sister organizatibhe PHS cancer center, in the comprehensive
oncology market. And again, a reasonable juror méht infer from the evidence that the PHS
enterprise-level decision to pose the Mandate was informleg PHS’s ambitions for its own
cancer center. But, as explained above, sutéveraging” claim “presupposes anticompetitive
conduct, rather than providing anceise for establishing such conduckdur Corners 582 F.3d
at 1222. Accordingly, evidence that PHP levedaige power as a health insurer provides no
independently valid basis for challenging the Maada\s a matter of law, the Mandate cannot
establish the anticompetitive conduct necesgasatisfy the seconderhent of Plaintiff's
monopolization claims.

Il. AttemptedMonopolizationClaims (Counts Il and VI)

To prove its attemptedenopolization claims, Plaintifimust show ‘(1) that the
defendant has engaged in predatar anticompetitive conductithh (2) a specific intent to
monopolize and (3) a dangerous probabilityaciieving monopoly power,” with the third
element requiring ‘consideration tife relevant market and thefeledant’s ability to lessen or
destroy competition in that market.Christy Sports555 F.3d at 1192 (quotir§pectrum
Sports, Inc. v. McQuillarb06 U.S. 447, 456 (1993)). As wdihmonopolization claim, Plaintiff
thus must “plead both power in a relevardrket and anticompetitive conductChristy Sports

555 F.3d at 1192. Notably, Defendants’ “spediiient” to monopolize eed not be proven by
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direct evidence, but instead may be irgddrfrom a finding oboth monopoly power and
exclusionary conductlLenox 762 F.3d at 1130Defendants ask the Cduo grant summary
judgment in their favor on PHaiiff's attempted monopolization claims othe ground that there
is no evidence to demonstrate that PHSahdangerous probabilityf achieving monopoly
power, or that PHS has engagegiadatory or anticompetitive conduct.

A. Dangerou®robabilityof Achieving Monopoly Power

Plaintiff's expert has identifgk outpatient oncology servicas the relevant market for
purposes of Plaintiff's attemptanonopolization claims. PxE2-A 1 4, 59. Within this
market, “physicians are centralttee provision of oncology servicesld. { 59. Today, four
organizations provide outpatiemedical oncology services the Albuquerque area: NMOHC,
UNM, PHS, and HOA. TAC 1 70. igilarly, four organizationprovide outpatient radiation
oncology services in the Albuquerque ardédMOHC, UNM, PHS, and Radiation Oncology
Associates (“ROA”).1d. § 78. Neither party provided alcalation of how many Albuquerque
patients across all insurers utilize each of thegiders, and Dr. Reiff stified that there was
inadequate data available to him tosilwh a calculation. P. Ex. 1-112 at 71.

Plaintiff's expert, Bruce A. Stromborareated a chart reflecting the number of
oncologists employed by oncology see/providers in Albuquerque from 2007 to 2017. P. Ex.
3-A at Ex. 1. For each year, NMOHC employedrenoncologists than did PHS. UNM had the
highest number of oncologistagh year. Since 2007, PHS hasr@ased from four oncologists
to 12 oncologists; NMOHC has decreased fiiohoncologists to 13 oncologists. In 2016, PHS
had 14 oncologists and NMOHC had 17 oncolizgisn 2017, PHS had 12 oncologists and

NMOHC had 13 oncologists, HOA/Loveldtbad six oncologists, BA had one oncologist, and

0] ovelace acquired HOA in early 2015.
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UNM had 28 oncologists. In terms of percentagfes most recent shares of the market were as
follows, in descending order: UNM — 47 pent; NMOHC — 22 percent; PHS — 20 percent;
HOA — 10 percent; and ROA — 2 percent.

Defendants concede that because UNM @&aahing hospital whose physicians engage in
research, these numbers may ospresent UNM'’s share of tmearket. Dr. Cheryl Willman,
Director and CEO of UNM’'s Comprehensi@ancer Center, testfd that 20 of the
hematologists and oncologists emy#d at UNM Cancer Centereapd 60 percent of their time
or more on patient work, and thaftthe five radiation oncolodis at the UNM Cancer Center,
two spend 60 percent of theimi& on patient work, and twoespd 80 percent of their time on
patient work. D. Ex. 32 at 73-74, 83-84. sBd on this testimony, UNMmploys at least 16.8
medical oncologists and radiationamogists total, which results in percentages of the market as
follows: UNM — 35 percent; NMOHC — 27 percent; PHS — 24 percent; HOA — 12 percent; and
ROA — 2 percent.

While asserting that outpatient oncology servisdbe relevant magk, Plaintiff argues
that these percentages, as calculated baskti.ddtrombom’s chart, do not accurately reflect
market share for purposes of determining PH&tential monopoly powerRather, Plaintiff
argues, to “evaluate market povaerd changes in market powehe Court should consider an
entirely different market, namely, the markebotcologists serving onlthose patients on a PHP
insurance plan, as this market is where provideescompeting “head teead” for patients. P.

Ex. 1-12 at 68. To that end, Dr. Reiff createzhart entitled, “ProvideBhares for Outpatient
Oncology, PHP Commercial Patients.” P. Ex. 2-8&{Table IV-11). This chart shows that
PMG Oncology’s share increased over tiimoen 36.4 percent in 2008 to 57.8 percent in 2015.

NMOHC'’s share decreased over time from 3ebcent in 2008 to 11.5 percent in 2015.

48



UNM’s share also decreased from 12.7 percent in 2008 to 10.9 percent in 2015. Lovelace’s
share decreased from Jé8rcent to 1.3 percerdand “other” decreased from 20.8 percent to 18.5
percent.

As Dr. Reiff acknowledges, however, the nmetriaf PHP insureds is not a relevant
market. P. Ex. 1-12 at 65. leed, he admits that he isdt defining the PHP marketfd. And
as noted above, Dr. Reiff identified the relevianatrket to be outpati¢ oncology services in
Albuquerque. Plaintiff thus asks the Courtigiermine the probabilitthat PHS will achieve
monopoly power in the relevant market — for whidr. Reiff has not caldated any shares —
based on Dr. Reiff's calculatioms the shares of an entiretijfferent market. The Court
declines this invitation.

Plaintiff further argues that UNM is nat“direct” competitor of NMOHC and PHS and
is thus not a participant indghrelevant market. Doc. 67726-37. Accordingly, Plaintiff's
argument continues, any marlstare assigned to UNM in MBtrombom’s chart should be
discounted entirelyld. There is no factual & to support Plaintif§ argument, and, indeed,
the record evidence is to the contrary.

As an initial matter, Plaintiff’'s experts, DBtrombom and Dr. R&j both include UNM
in their analyses of the oncology services marlketleed, Dr. Reiff specifically testified that
based on his market definition, UNM and IMIC are in the same relevant market,
oncology services. D. Ex. 88 at 167.

Further, the record is replete with eviderthat NMOHC has historically viewed UNM
as a direct competitor. For example, im N&y 4, 2009 letter to Ms. Blackwell, Dr. McAneny
wrote: “Having adequate numbeakspecialists available for thedléh plan is important as we

[PHS and NMOHC] both compete withe ever stronger UNM.” D. Ex. 3. Similarly, in a June
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5, 2010 email to Ms. Cates, Dr. McAneny notdathwespect to a potentigint venture: “We
would become a service line that would makeNUfdr more nervous than we can imagine!!”
D. Ex. 34. And in an April 8, 2013 email frobr. McAneny to a prospective hire, she noted
that NMOHC'’s “non-compete . . . is in all ourrtoacts so that we dor’ecruit people for Pres
or UNM to steal!!” D. Ex. 35. Further, Dr. McAneny testified that NMOHC, for a period of
time, lost its contract with Lovelace H#aPlan to UNM. D. Ex. 18 at 172-73.

A report prepared by a consultant, Marc Halley, hired by NMOHC similarly reflects
NMOHC'’s view of UNM as a direatompetitor. Specifically, theeport notes that one of the
“strategic interview themes” during Mr. Halley’s discussions with NMOHC was UNM Cancer
Center, and that NMOHC identified UNM as argat.” D. Ex. 36. Mr. Halley testified that
NMOHC indicated that it viewed both UNM andeBbyterian as “legitimate competitors,” and
that NMOHC identified its competitors as PH®yelace, and UNM. D. Ex. 37 at 98-99. Mr.
Halley’s “NMOHC Strategic Planning Rette@ummary,” which he created based on
information collected from NMOHGtaff, states that “[ijn 2006NM became a National Cancer
Institute (‘NCI’)-designated cancer research and treatment center. Dr. McAneny believes that
this NCI designation has been one of the rs@gtificant contributors to the loss of patient
volume from NMCC to UNM.” D. Ex. 39 at 5. €summary further states that “NMCC faces
direct competition from the following locgroups who employ meckl and/or radiation
oncologists: Pres, UNM, HOA, ROA.Id.

The evidence also demonstrates that REShistorically viewed UNM as a direct
competitor in the oncology sereis market, and that UNM hasstuorically viewed itself as
directly competing in the onomdy services marketith NMOHC. For example, the April 9,

2009 PHS Cancer Service Line Strategic Analgsid Recommendations lists under the heading,

50



“Threats,” “UNM, UNM, UNM,” notes the “graring recognition by indeendent oncologists
and PHS that the key threat is UNM,” and staltes the “current oncobyy groups . . . are all
concerned that the ‘real’ competition is UNMthvits aggressive maeking, state support,
expansion into Santa Fe andAancho markets, multidiscipiny subspecialty teams, and
advanced technology.” P. Ex. 1-36. Additiyain a Declaration, Anthony Masciotra, Jr.,
CEO of UNM Medical Group, stas that “Presbyterian adMOHC are UNMMG'’s and the
UNM Cancer Center’s largest competitors for comprehensive oncology services.” D. Ex. 41 § 7.
Dr. Willman of UNM testified that she agrees wittat statement. D. Ex. 32 at 118. She further
testified that when NMOHC opened its cancenter in 2002, UNM “cmpeted for patients”
with NMOHC for oncology servicedd. at 38. Dr. Willman simildy testified that a patient
can choose to go to NMOHC or UNMr the same oncology servicesl. at 44.

Admittedly, when asked whether today she views NMOHC as a competitor of UNM for
cancer care, she answered, “Yes and no,” notiagstme “didn’t feel dot of competition from
Dr. McAneny’s practice,” and stating that UNWas “complementary more than competitive.”
Id. at 38, 42. Dr. Willman, howeveclarified that this testimmy reflected her opinion that
UNM’s specialty services “areomewhat unparalleled our community,” and that a patient,
although having a choice between NMOHC and UNMuld choose to go to UNM because its
services are bettetd at 42. She further clarified thtite “case mixes” at UNM and NMOHC
are different, not because UNM does not offfier same cancer services as does NMOHC, but
because UNM is able to go beyond those serylmesreating more advanced stages of cancer
and conducting clinical trials. Accordingly, Diillman’s testimony creates no factual dispute

as to whether UNM is in the relevant rket of outpatienbncology services.
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For purposes of Plaintiffattempted monopolization claimtfie undisputed evidence
thus demonstrates that outpatiencology services in Albugure is the relevant market, and
that the most recently calculated shares of this market are as follows: UNM — 35 percent;
NMOHC — 27 percent; PHS — 24 percent; HOA — 1&eet; and ROA — 2 percent. Defendants
argue that, based on market share alone, thist Gbould conclude th#bere is no dangerous
probability that PHS will achievenonopoly power. Doc. 624 at 23-24ust as with Plaintiff's
monopolization claims, however, Tantircuit precedent forecloses Defendant’s argument that a
threshold market share perceageas required in order to stain an attempted monopolization
claim. See Reazjr899 F.2d at 970. Consistent witleazin the Court determines that PHS'’s
share of the outpatient oncology\sees market does not proveasatter of law the absence of
a dangerous probability that PHS will achiemenopoly power, but ragh gives rise to a
presumption that there is no such probability.

In the 2014 Opinion, applying threetbie four factors identified iReazinthis Court
held that several allegations in the SAC, if proven, would establish that despite its market share,
there is a dangerous probability that PH® achieve monopoly power. As to the fiReazin
factor, number and strength @mpetitors, the Court noted the following allegations: “the
comprehensive oncology market includes drligintiff, Presbyterian Hospital, and UNM
Hospital, and [] UNM Hospital is not a significgperticipant in the market,” and “within this
three-firm structure, Presbyterias a significant market sharée:, between 28.5 percent and
43 percent of the medical oncologists @etveen 25 and 50 perdent the radiation
oncologists.” Doc. 79 at 51. These allegatiohsarket concentrain are not supported by the

evidence.
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First, as discussed above, there is no fadtasis for Plaintiff's degation that UNM is
not a “significant participant” in the relevant rkat. Further, in addition to PHS, NMOHC, and
UNM, the relevant market also includes HOAllelace and ROA. Thus, the market is not a
“three-firm structure.” Further, PHS’s shaadter discounting UNM’'share to reflect its
oncologists’ dual role as reseanmiofessors and practitionersnig higher than 24 percent and is
not the dominant share in thearket, but rather is thirdtgf UNM and NMOHC. Accordingly,
based on the undisputed evidence, the Resizinfactor does not support finding a dangerous
probability that PHS wilachieve monopoly power.

As to the seconBeazinfactor, the difficulty or easef entry into the market by new
competitors, the 2014 Opinion notBtintiff's allegation that NNDHC “is one of the only of a
few remaining independent medical practiteslbuquerque.” Doc. 79 at 51. The evidence
confirms that no independent aagists have entered the rkat during the relevant time
period. Accordingly, other than HOA and ROXMOHC is the only independent oncology
practice in Albuquerque. According to Dr. Reéntry into the oncology services market
“requires recruitment of neancologists, affiliation witlthe insurance providers and
development of a reputation and capacity to mleguality of care.” P. Ex. 2-A 1 73. And
Defendants’ internally generated documents ides@n “economic environment” where “[t]he
independent practice of oncologyhas become marginally viab{at best),” state that oncology
care for the community will be compromisedVulnerable groups dissolve with loss of
competent oncologists,” and note an “anticipaedere oncology shortage,” citing an American
Society of Clinical Oncology Medical Onagy Workforce Study from 200@redicting that the
“medical oncology workforce will franeet demands in next 5-18ars”). P. Ex. 1-36. Indeed,

PHS — which is not an indepemdencology group but rather paftan integrated healthcare
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system — was the only new entrant into the mantkeing the relevant time period. The evidence
thus suggests that there are signifiamd continuing baiers to entry.

As to the fourth factor, in the context of @énalysis of Plaintiff's monopolization claims,
the Court explained that the evidence demoresrtitat Defendants comgei a multimarket firm
and have used their dominanceite market to impede entry indmother. This analysis holds
equally true in the context of Plaiffits attempted monopdation claims.

Accordingly, there is evidence of sigiadint and continuing barriers to entry and
Defendants’ power as a multimatkfirm. There is not, however, evidence that PHS holds a
dominant position irthe outpatient oncology services markktthus is questionable whether a
genuine issue of fact remains as to the damgeprobability that PH will achieve monopoly
power despite its market share of only 24 percé@iie Court need not rka this determination.
As set forth below, Plaintiff fails as a matt#rlaw to establish the second element of its
attempted monopolizatioziaims, and thus its claimsmaot survive summary judgment.

B. ExclusionaryConduct

Plaintiff argues that PHS engaged in two categg of conduct thare exclusionary for
purposes of their attemptednopolization claims: (1) the Mani@ga and (2) PHS’s efforts to
retain oncology patients in its own delivery gystby: (a) implementingn enhanced referral
management program; (bintering into an agreement witadiology Associatesf Albuquerque
(“RAA”) whereby RAA agreed to refer patits to PMG oncologists; (c) excluding NMOHC
physicians from PHS’s provider igie; and (d) developing a nursavigator program to prevent
the outmigration of oncology patits. For the reasons set forth above in the context of
Plaintiff's monopolizatio claims, the Mandate cannot dBish the exclusionary conduct

elemental to Plaintiff attempted monopolizationaims. And as set fdrtherein, none of the
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actions that Plaintiff identifies as partPHS'’s strategy to retain oncology patients is
exclusionary within theneaning of Section 2.
1. Relevantacts

a. Referral Management Program

On January 16, 2009, Michael McGrail, ExecatMedical Director of PMG, sent an
email message to PMG physiciapsactice administrats, and executive council regarding
“financial update and call to ach.” P. Ex. 1-120. The messamdicates that there is “an
evolving economic crisis with dramatic decreaserevenue for our organization.” He then
writes:

We remain firm in our intention to avoidylaffs if at all possible. Our ability to

both decrease our cost and to increasenue with our current workforce

represents our chief remaining strategy to mitigate these events. Our greatest

opportunity lies in the capitated patiggopulation for whom PMG has assumed

responsibility. Our opportunityith this population is dectly proportional to our
ability to accept patients, and provikigh-value care that is high-quality and
affordable. One limiting factor is our cuntecapacity to accept patients into our
practices. We also spend more for carewofPMG patients foservices outside

of our group than we do for careathis provided within our own group.

Id. The message next asks for the recipieéhtdp” and “agreemenand action” on certain
enumerated items, including tfalowing item: “Pleas review your referral patterns and give
special consideration to referg to your medical group colleague/hen services are available
within PMG.” Id.

PHS performed an analysis to “identify wipdtlysicians are refeng patients to non-
PMG professional providers foraglHematology Oncology and Ratitm specialties.” P. Ex. 1-
90. This analysis found that from March 2@B8ugh January 2010, “the largest Provider

Group referring patients to Non-PHS Hemaggl@ncology and Radiology Oncology providers
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is Preshyterian, followed closely by Linda$nith, MD,” resulting ina combined “out-of-
network” cost of $845,000Ld.

Robert West was placed in charge of PH8rral management. P. Ex. 1-26 at 200-201.
Mr. West created a standiéized “referral module” for trackingnd recording patient referrals by
primary care physiciandd. at 35, 38-40. As of Octob2010, “a new initiative” was
“underway”, called the Tapesti®eferral module implementati, to provide PHS “with the
ability to incorporate ‘providesteering’ in the referral process and custom tailor the list of
available specialists based on the patient’s coverdgeEx. 1-92. Pursuant to this new “PMG
Referral Enhancement” computarogram, when making a refaly providers and staff would
“see all PMG-employed physicians in a given sggcend their addresses first.” P. Ex. 1-82.
The list could “be expanded to show all avialiéaproviders” by clicking on the “Next Level”
button. Id. Mr. West testified that, in structuringagltomputer referral program, PHS “wanted
the PMG providers at the top of the list, leaerybody would have amplete freedom to go
anywhere on the list.” D. Ex. 46. As off@ember 2013, PHS had implented a new initiative
described as follows:

When we are referring outside of PMG weuld like to have data as to why.

This information is useful to understawthat services we are not providing in

PMG that may be necessary. The optimeswish you to choose from are:

specialty not at PMG; access/availability of an appointment; provider preference;

patient preference; PMG specialty locati®MG provider doesot provide test

and/or service. This reason field will Bénard stop, NOT for our provider, but in
our workflow to complete and approve the referral.

As discussed above, after a July 1, 2011 @wpktrategy meetings. Cates drafted a
“summary of decisions” that reflects the demrsto “[a]ggressively msue current referral

strategy (aggressive organic growth foclee purchased medicaduction and getting
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indep[endent] physicians to ref® our program).” P. Ex. 4. Other documents similarly
reflect that PHS implemented a plan to redogrchased medical sere costs through the
referral management program, which includedeloping reports for physicians to reduce
outmigration referrals, developing reports RMG management to monitor outmigration
referrals, and reviewingith providers who are referring extaity to determine if the referral
could have been performed by a PMG specialfsteEx. 1-94. In particular, the referral
management program targeteedical oncology, with areas significant riskfor the PHS
budget being identified as both “[s]uccessful iepentation of referral management program,”
and “[s]uccessful growth of medicahcology program.” P. Ex. 1-37.

A December 2011 presentation explained the objectives of the referral management
program as follows: “[r]etaiall outmigration refeals for which Presbyterian Medical Group
(PMG) routinely provides services to patient§;]Jetain patients in PMG which might otherwise
be lost forever to providers outside PMGrtd [rleduce the Purchasd&dedical Expense costs
for capitated patients by a minimuof $3.87 million in fiscal 2012.” P. Ex. 1-124. The
presentation specifically addressed a “Rafldvlanagement Plan for Oncology,” which
included:

Requirement by PMG management (supgaiby PHS leadership) that all

capitated patients requiring medical, @dgic and surgical oncology services be

referred to PMG Oncology for navigatioBptain sustainable support from the

Oncology Service Line for all necessaryiates which will result in patient

referrals; Using the detaildePIC report which identiis all Oncology leakage by

specific physician, the Service Line LeRbysician/MikeWest/Mike Bowers/Dr.

Stern will meet to discuss reasons dotmigration with each individual
physician.

When asked about referral policies, Dr. Bintéstified that heecalled “the issue of

capitated patients, and tryingd¢onvince physicians that with cagieéd patients, it didn’t make
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sense to refer them out to another provider, when in a way the employed oncology physicians are
already being paid for #t service.” P. Ex. 29 at 275-78. Dr. Binder furer testified that “it's

logical to try and keep anybody for whom you gaavide that service whin PMG so that you

are not sending money out of the systelu.”

Administrators of PHS and PMG uniformlystdied that: (1) there was never any
requirementhat PMG physicians refer patiemtsPMG oncologists; and (2) PMG physician
compensation was not tied in any way to intereérrals. For example, Michael Fitzgerald,
former interim CEO of PMG, testified thatanagement “clarifi there would be no
compensation incentives disincentives associated with [internal referrals].” D. Ex. 44 at 261.
Mr. Fitzgerald further testifiedWe wanted people to be ablegtll do what was in the best
interests of the patient cliradly. . . [T]hey still had to have that right and optiond. at 263.
Similarly, Paul Briggs, formevP and COO of PHS, testified that “[t|here was never any
prohibition to refer patients fohysicians outside of the Presbjan Medical Group. Never any
requirement put in . . . place to do so.” D. B5 at 226. Mr. West siitarly testified that no
part of a PMG doctor's compensation was baseldamn he or she referred patients, there was no
connection between referral ptiges of a physician and comgsation levels, and there was no
policy within Presbyterian that required PMG dastto refer patients tother PMG doctors or
prohibited physicians from ferring outside oPresbyterian. D. Ex. 46 at 250-251. And Dr.
David Arredondo, PMG Medical Diremt, testified that “[theravas no policy requiring internal
referrals within PMG.” D. Ex. 60 at 157. He further testified:

| consistently told providers on many occass that they were to refer patients to

whomever they felt provided the besteaand if they felthat our — if their

internal referral option was not of suffictequality or in any particular way that

they would choose to refer outside, thevould want to know about it, because

then | would want to take steps to esalatt elevate the quality of our internal
referral, such that they would view thathat internal rerral opportunity as
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being equivalent or better. There waspolicy or directive by me as their
medical director to refer inteally if they felt that it wa in the better interests of
the patients to be referred outside of @Mr they felt a preference for whatever
reason they might have. Mijrective to all of the PI& providers was that they
can refer patients . . . according to thmslief about wherpatients . . . can
receive the best care.

Id. at 158-60.

b. Alleged Agreement between RAA and PMG

The only evidence in the record regardangurported agreemebétween RAA and PHS
or PMG is the testimony of Dr. Brian Potts, former President of RAA. Dr. Potts testified that he
is not aware of: any agreements betwiedh and Presbyterianoncerning referrals; any
arrangement between RAA and Presbytewaereby RAA would direct referrals to
Presbyterian-employed physicians; or any egrent between Presbyterian and RAA concerning
a process for making referrals to a Presbgh-employed surgeon. Ex. D. 102 at 83, 97.

C. PMG Referral Guide

Dr. Binder testified thaPMG was not “very user friendty [its] own members.” P. Ex.
1-29 at 98-100. Specifically, lexplained, “if you were a Bsbyterian physician, employed by
the Presbyterian Medical Group, and you wante@fer a patient to somebody, it was very hard
to figure out who within your grouyou could refer the patient toltd. As a result, he further
explained, a decision was madaifmate a PMG Referral Guids that if somebody wants to
refer to a PMG physician, they know how to access that PMG physidinDr. Binder recalls
that “a booklet came out,” providing atlsf PMG providers, sometime in 20081. His
understanding is that “this was strictly a PMG Referral Guide, so no independent physician
would have been in threferral guide.”ld. at 102. His “guess would be some independent
physicians would say, ‘How come? We're on the staffd’ But, he testified, the book “wasn’t

meant to be a Presbyterian Red¢ Guide, it was meant to be a PMG Referral Guidd.” An
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email from Ms. Blackwell to Mr. Batey alsndicated that NMOHC “(and all non-PMG
providers where PMG resourcesstkwere excluded” from the P&IReferral Guide. P. Ex. 1-
166.

d. NurseNavigationProgram

In her April 2009 strategic analysis for tRelS cancer center, D&erard proposed that
PHS “initiate [a] breast cancer nurse naviggtmgram linking newly diagnosed patients to
PMG,” which she described as a “targeted neeenhancement activit[y] [to] increas|e]
oncology patient volume.” P. Ex. 1-36. Dr. Geraaded that one of thweaknesses of PMG is
approximately “50% outmigration of PMG patieifids surgery or oncologgervice, and that one
of the opportunities for PMG is avigators to ensure patiemtsmain in system and care is
integrated and effective.ld. The analysis also included asrevenue enhancement” goal
“breast cancer nurse navigator to navigateepss from diagnosis through PMG sur[gery],
medJical oncology] and radiatiancology care,” citing study findgs that “nurse navigator is
the second most important valaeéded cancer program feature@gorted by cancer patients.”
Id. Under “dynamics of canceare referral,” Dr. Gaird noted that “nurse navigators can
effectively keep most patients in the systerd”

PHS did, in fact, initiate a nursgvigator program. Pursuamntthat program, PHS nurse
navigators met with patients tlo an “initial needs assessment,”tbat PHS facilities and at the
RAA facility, where they leased space. R. E-14 at 47, 51. Nurse navigators would be
advised once a patient had scheduled an appent with a PMG surgeon, and would then
contact the patient and schedule additional appants for that patient with a PMG oncologist.
Id. at 65-67. Nurse navigators did not fetients about the onaay services provided by

NMOHC and HOA.Id. at 52. Colleen Sullivan-Moore, a PHS nurse navigator testified that
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because she “work[s] for PMG,” she 6wid send them to” a PMG oncologidtl. at 26. When
Ms. Sullivan-Moore left PHS, Dr. Gerard senteanail message to another nurse navigator,
Gloria Medina, as follows: “What is the wwhe of new breast cancgatients this month
compared to Aug, July. We should watch this \@ogely with Colleen leamg.” P. Ex. 1-169.

Ms. Sullivan-Moore testified that, if a patiesmtpressed a preference to see a provider
outside of the PHS system, she would not discourage the patient from pursuing that option, and
that no one at PHS ever instructed her toalisgge patients from leaving the PHS system. D.
Ex. 57 at 132-33. There is, however, evidene¢ ¢oim one occasion, Ms. Sullivan-Moore “tried
to retain” and “spoke extensively” topatient who was “unhappy with her oncology
appointment at PMG,” and accordingly, was stgywith her PMG surgeon but switching to
medical and radiation oncologistsNMOHC. P. Ex. 1-168. Furthdhere is evidence that on
another occasion, a PHP nurse gator told an NMOHC patient that because of changes in
PHP’s insurance plans, he/she would no longettibe to go to NMOHC; this was not accurate,
and the patient was able tontinue care at NMOHC. PxE1-130. On at least two other
occasions, NMOHC patients reported to NMOBt&ff that PHS nurse navigators scheduled
appointments for them with PMG oncologistshaligh were already established patients of
oncologists at NMOHC. P. Ex. 1-129.

2. Analysis

The actions allegedly taken by PHS to furtiti® patient retention goals are unilateral
rather than concerted, save PHS’s alleged agreewith RAA. Theras no factual support for
Plaintiff's contention that an exclusive agrearhbetween PHS and RAA existed. Accordingly,
Plaintiff's attempted monopolizan claims turn on whetherétremainder of PHS'’s patient

retention efforts fall within one of the limited @ptions to the generalle protecting unilateral

61



conduct. Novell 731 F.3d at 1074. There is no suggedtia PHS’s patient retention efforts
involved predatory bidding. And @emonstrated herein, therenis evidence that PHP’s patient
retention efforts constitui@ refusal to deal by PHS.

As explained above, the firassential component of the refusal to deal doctrine
presupposes the termination of “[a] voluntary anafitable relationshipbetween the parties.
Id. at 1076. Plaintiff points to no relatidnp between PHS and NMOHC that PHS has
terminated. Regardless of whether PHS ket NMOHC from its PMG Referral Guide — a
book designed not to include allomiders in the PHP network, buthar to provide an internal
resource identifying PMG physicians — NMOHC tinnes to be an in-network provider of PHP
and, as such, continues to have admittingileges at Presbyterian Hospital. Nor does the
evidence support Plaintiff’'s argument that 8Nhysicians were prohibited from referring
patients to NMOHC, or that their compeneativas tied to their referral decisions.

The evidence demonstrates, however, thaPfdP patients, PMG physician referrals to
PMG oncologists rose from 63ngent in 2008 to 92 percent in 2015. P. Ex. 3-A, Ex. 6. In
contrast, during the same period, PMG physic&arrals to NMOHC dclined from 37 percent
in 2008 to 8 percent in 2013d. The evidence thus suggestat PHS’s efforts to retain
oncology patients, through iteferral management and nursevigator programs and its
publication of a PMG Referr&@uide, effectively reduced émumber of patients referred by
PMG to NMOHC for oncology services.

Assumingarguendathat, for this reason, PHS’s retamtiefforts can be construed as the
termination of a voluntary and profitabldagonship, those effortwill satisfy the second
element of the refusal to degdctrine only if there is “evidee from which a reasonable jury

could infer” that PHS’s effortssuggested a willingness to sacrdishort-term profits . . . in a
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manner that was irrational but fos itendency to harm competitionNovell 731 F.3d at 1074.
The record is devoid of any such evidentEo the contrary, all th evidence suggests that
PHS'’s retention efforts “came about as a resudt désire to maximize the company’s immediate
and overall profits.”ld.

The evidence demonstrates that PHS impldetka referral mag@ment system to
“steer” PMG physicians toward making interndereals (and oncology referrals in particular),
and prevent “outmigration raf@ls” in areas, including oncologywhere PMG had the capacity
and expertise to treat those patients. Toehdt the PMG computerfegral system and the
PMG Provider Guide were designed to fadiéteeferrals by PMG physans to other PMG
physicians. The nurse navigafmogram, too, was part of s overall effort to prevent
outmigration and increase the volume of PHS argybpatients, and to that end nurse navigators
aggressively steered, if not pressured, paiehPMG surgeons towé PMG oncologists.

From the first email message asking PMG phgsi to “give speciatonsideration” to
referring to their PMG colleagues, PHS administrators made clear that this internal referral
strategy was designed to addrass‘economic crisis.” Inded, a PHS analysis of oncology
referral patterns demonstrated that PMG’s ewereferrals along ith referrals from one
independent practitioner cost PHS $845,00@%s than one year, and external oncology
referrals were identified as a “significant rigkr the PHS budget. Theurse navigator program
was implemented tanter alia, enhance PHS’s revenue. PHSswarticularly concerned about
reducing external referrals fas capitated patient pogation, including its capitated oncology
patients, precisely because those referrals inede@BIS’s costs. Inddemuch of the evidence
discusses the referral management programmsans of reducing pursed medical costs for

capitated patients. Thus, it is clear from the ré¢bat PHS'’s patient retention strategies all

63



were designed with the goal of decreasingsastl increasing revenue. Accordingly, “[flor all
that appears from the [evidence], [PHS expectedjdease (not forsakshort-term profits” by
increasing internal referralsd reducing outmigration of onamy patients - actions that, by
Plaintiff's own account, had finaradly favorable results for P&land financially unfavorable
results for NMOHC.Christy Sports555 F.3d at 1197. Indeed, thidnge regardless of whether
PHS'’s retention practicemcluding its nurse navigators’ tacs, were “overly aggressive.”
JetAway Aviation754 F.3d at 834-35 (holding that theh&man Act is not concerned with
overly aggressive business practices”).

Plaintiff argues that PHS’s “controlling” of itaternal referrals was anticompetitive, as it
“target[ed] NMOHC” and furthered PHS'’s effoitts “monopolize” the relevant market. Doc.
677 at 39. But “[tjhe Sherman Adbes not force [PHP] to assist@mpetitor in eating away its
own customer base, especializen the competitor is offering [PHP] nothing in returibdvell
731 F.3d at 1076. In the absence of any existkogption to the general rule, PHS “has no duty
to aid competitors,” including NMOHCTrinko, 540 U.S. at 411.

In Four Corners the Court determinetthat an analogous ctaifailed to establish
anticompetitive conduct. Therie plaintiff doctor agued that the defendant hospital, “after
having entered the inpatient nephrology bussigy hiring [a nephrolast] and investing
considerable sums to ensure the succets pfactice, engaged in anticompetitive conduct by
refusing to share its facilities with a potentighal for inpatient nephralgy services.” 582 F. 3d
at 1223. The Court held thath]aving made a substaal investment irdeveloping its own
nephrology practice — indeed, haviegen tried to secure [theaintiff's] senvices for that
practice — [the defendant hospital] is entitledecoup its investment without sharing its

facilities with a competitor.”ld. In the absence of evidence thfa defendant refused to deal
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with the plaintiff “to avoid amunprofitablerelationship,” the Courtdund that the defendant had
no duty to deal with its comptdrs, including the plaintiff.ld. at 1225 (emphasis in original).

Similarly, in Christy Sportsthe defendant had, when origily developing its ski resort,
sold parcels of land within thegert village to third parties, vile reserving the right of approval
over the conduct of certain aliary businesses on the propeiity;luding ski rentals. 555 F.3d
at 1190. After having for sevengtars granted permission to the plaintiff to rent skis in
competition with its own ski rental outléhe defendant revoked that permissitch. The
plaintiff claimed that the revotian of its permission to sell skat the defendant’s resort
constituted anticompetitive condudd. at 1192. The Court held that, “[h]aving invested time
and money in developing a premier ski resaat Httracts skiers from across the nation, [the
defendant] could recoup its investmién a number of ways,” ingtling, as it chose, to “delve
more deeply into the rental ski marketd. at 1195. The Court noted that “allowing resorts to
decide for themselves what blend of vertiod¢gration and third partcompetition will produce
the highest return may well incigcompetition in the ski resdntisiness as a whole, and thus
benefit consumers.1d. The Court rejected theaghtiff’'s argument that, undéspen Skiingthe
defendant’s “refusal to deal” violate@@&ion 2, noting that the “critical fact A&spen Skiing
namely, that “there were noldibusiness reasons for the refusal,” was missing in the case
before it. Id. at 1197.

Here, after entering the oncology businegduilding its own cancer center, PHS was
entitled to “recoup its investmein a number of ways,” oluding, as it chose, to pursue
strategies to reduce extaimeferrals and outmigtian of oncology patientsld. at 1195. So
long as its retention efforts were based on “vhlidiness reasons,” PHI®l not violate Section

2, as “antitrust will not force [PHS] to shareiitternal profit-making opportunities [including its
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referrals] with competitors [including NMOHC].Id. at 1196. Just as the Court found in
Christy Sportsallowing Defendants here “to decide themselves what blend of vertical
integration and third party competition wilfoduce the highest return may well increase
competition in the [health services] businassa whole, and thdmenefit consumers.1d. at
1195. As a matter of law, PHS’s retention practices cannot estaldiahtibompetitive conduct
necessary to satisfydlsecond element of Plaintiff’ stempted monopolization claims.

1. Remaining State Law Claim€ounts VII, VI, and X)

In addition to Plaintiff's fedeal and state antitrust claimshich have been disposed of
herein, the TAC includes claims arising solehder state law, nameBlaintiff’s tortious
interference claims (Caou VIl and Count X), and an unfadompetition claim (Gunt VIII). The
Court’s pendent jurisdiction over these state ¢tdaims “is exercised oa discretionary basis,”
and the Tenth Circuit has generally held that “ddral claims are dismissed before trial, leaving
only issues of state law, the federal cohrddd decline the exercisd jurisdiction by
dismissing the case thiout prejudice.”Brooks v. Gaenz]é&14 F.3d 1213, 1229 (10th Cir.
2010) (citations omitted). The Tenth Circuit lexplained its general distlination “to exercise
pendent jurisdiction in such instances becausem®of comity and federalism demand that a
state court try its own lawds, absent compellinggasons to the contraryld. at 1230.

Having determined that summary judgment israated as to Plainfit antitrust claims,
only the supplemental state lasgues of tortious interferea and unfair competition remain.
The Court finds that thesssues are best left for te&ate court’s determinationd.

Accordingly, the Court declines to exercise jurisdiction over Plaintiff’'s remaining state law

claims and dismisses themithout prejudice.ld.
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CONCLUSION

There is no evidence in theaord that Defendants engdga anticompetitive conduct
within the meaning of Section 2 tife Sherman Act. Accordinglgs a matter of law, Plaintiff
cannot establish arsgential element of itsionopolization andteempted monopolization
claims. Defendants thus are entitled to sunymatgment on those claims (Counts I, IlI, IV,
and VI). The Court declines to exercisgglemental jurisdiction ovePlaintiff's additional
claims arising under state law (Counts VII, VllhdaX). The Court thus dismisses those claims
without prejudice.

IT ISTHEREFORE ORDERED that Defendants’ Motio for Summary Judgment

[Doc. 624] isGRANTED.

DATED this 14th day of November, 2019.
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