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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STEVEN J. ABRAHAM, and

H LIMITED PARTNERSHIP

on behalf of themselves and others
similarly situated,

Plaintiffs,
VS. No. CIV 12-0917 JB/CG
WPX ENERGY PRODUCTION, LLC,
f/lk/a WILLIAMS PRODUCTION COMPANY,
LLC; WILLIAMS FOUR CORNERS, LLC;
and WILLIAMS ENERGY RESOURCES,
LLC,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) tR&intiffs’ Motion to Alter or Amend
and to Reconsider Memorandum Opinion &rder [Doc. 252], filed September 15, 2016 (Doc.
255)(“Motion to Amend”); and (iithe Plaintiffs’ Second Motiofor Class Certification, filed
September 15, 2016 (Doc. 256)(“Second Motion foas€lCertification”). The Court held a
hearing on January 24, 2017. The primary issues(arwhether the Plaintiffs may raise a new
class definition not in the Failr Amended Complaint, filed @aber 31, 2013 (Doc. 96-1); (ii) if
the Court required the Plaintiffs to ametiteir Complaint before proposing a new class
definition, whether rules 15(ahd 16(b)(4) bar such an amendmdiii) whether the Plaintiffs
previously waived their new &s definition by proposing andtiwdrawing an older one; (iv)
whether the new proposed clasagertainable; (v) whetheretmew proposed class definition
creates commonality; and (vi) whether thevngroposed class definition will allow common

issues to predominate over individual ones. TharCconcludes that (i) the Plaintiffs may raise
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a new class definition not in the operative compjdin) even if the Plaintiffs could not do so,
rules 16(b)(4) and 15(a) would nbar the Plaintiffs from anmeling their complaint; (iii) the
Plaintiffs have not previously waived their nelass definition; (iv) te proposed class definition
is ascertainable; (v) ¢hproposed class definition does naate commonality; and (vi) common
issues would not predominate over individual on&scordingly, the Court denies the Motion to
Amend and the Second MotiorrfGlass Certification.

FACTUAL BACKGROUND

Plaintiffs Steven J. Abraham and H LimitBdrtnership filed this class action in August
2012 to recover damages for gas royalty uraarents that Defendant WPX Energy Production
L.L.C.(“"WPX Energy”) allegedly makes. Math to Amend at 1. WPX Energy pays the
plaintiff royalty owners on a payment methcalled the keep-whole payment methodology. See
Motion to Amend at 1. This payment method “pays royalty on a well's volume of produced
MMbtus (British Thermal Units) based on methane volume and omits royalty [payments] on the
value of [Natural Gas Liquids]br NGLs. Motion to Amendat 2. The Plaintiffs’ major
contention is that this payment method does pat them royalties on the value of refined
NGLs. See Motion to Amend at 1. Previously, Biaintiffs moved the Cotito certify them as

a class, which the Court denied. S&esraham v. WPX Production Productions, LLC, 317

F.R.D. 169, 175 (D.N.M. 2016)(Browning, J.)(“Adltam”). The Court denied the previous
motion for class certification feseveral reasons. First,

because the Plaintiffs’ class definition imdes only those wells whose gas is or
has been processed at three specgiocessing plants, the Court cannot
adequately ascertain theask. Second, because the Plaintiffs’ class definition
includes only that gas that was proces$er natural gas liquid extortion and
marketing, the Court must determine which gas was processed.

317 F.R.D. at 175. In other words, the Court bt the proposed class was not ascertainable.



See 317 F.R.D. at 254.

The Court further concluded that “how the Defants should have paid the Plaintiffs . . .
varies between leases” because of “textuabtians among the leases.” 317 F.R.D. at 175. The
Court ruled that these factors destroyed twyp Hegjuirements of class certification, commonality
and predominance. See Fed. R. Civ. P. 23(al§2)3). The Court alsbeld, however, that the
Plaintiffs met the other requirements for classtification. _See Abraham, 317 F.R.D. at 175.
Because the Court ultimately denied the Mofithe Plaintiffs have now filed a Motion to
Amend and Second Motion for Class Certification.

PROCEDURAL BACKGROUND

The Court will outline the basic allegationsddegal arguments underlying the Plaintiffs’
motions. The Court will also describe the Defants’ responses to those arguments. Finally,
the Court will summarize the hearing on these motions.

1. The Motion to Amend.

The Plaintiffs contend thatéhCourt should alter or ameitd opinion in_Abraham based
on a new proposed class definition. See MotioArtend at 5. Specifically, the Plaintiffs have
proposed the following new class definition:

The class consists of all present and former owners of royalty and overriding
royalty from August 2006 to the presemhbose instruments provide for payment
on “proceeds” or on “market value thie well” by WPX Energy Production LLC

and its corporate predecessors on prodoadf natural gas from San Juan Basin
conventional formations and whoseyalty and overriding royalty has been
calculated on a “keep-whole” method omitting payment on the value of the
processed natural gas liquipgrtion of the production.

The New Mexico subclass consists of present and former owners of royalty and
overriding royalty that burden WPX Emgr Production LLC oil and gas leases
and wells in the San Ju&asin in New Mexico.

The Colorado subclass consists of prégsand former owners of royalty and
overriding royalty that burden WPX Emgr Production LLC oil and gas leases

-3-



and wells in the San da Basin in Colorado.

The Class membership excludes the UnitedeStof America in its own right and

as trustee for Indian tribes or Indidassors and any other lessors for which an

agency of the Secretary of Interior admsters royalties. The class excludes the

State Land Board of Colorado and t@emmissioner of Public Lands of New

Mexico and oil and gas leases issuesithee of those states. The class excludes

WPX Energy Production, LLC f/k/aNilliams Production Company, LLC,

Williams Four Corners, LLC and Williams Energy Resources, LLC and their

predecessors, successors and affiliates.

Motion to Amend at 5-6. The Plaintiffs malsveral arguments why this class definition
improves upon the original one. First, the Riffsn contend that, unlike in the original class
definition, “the class members che identified without regard wwhere their gas was processed,

or whether it was processed on the WFC systefhction to Amend at 6. The Plaintiffs assert,
“[t]he class includes ownenho are paid on the keep-wkomethodology regardless of the
circumstance of the gas processing.” Motion to Amend at 6. They assert that “WPX records
provide a database which can identify theesslmembers.” Motion to Amend at 6.

Next, the Plaintiffs argue that “the anded class definition addresses many of the
Court’s concerns about commonality,” besau “[d]uring the relevant period, WPX has
uniformly paid royalty and overriding royalty the members of the putative class on a keep-
whole method for production gathered and proaksseWFC . . . .” Motion to Amend at 7.
According to the Plaintiffs, this royalty paymt system “calculates payment to class members
despite variables in gas flowldery to processing pihts and whether in given instances some
of the class wells’ gas stream may nopbecessed.” Motion to Amend at 7.

Regarding the issue of predominance, the Plaintiffs contend that “[clommon issues will
predominate where the class is limited to thosees® paid on proceedadmarket value of gas

at the well leases.” Motion tAmend at 9. Specifically, thegrgue that, under the new class

definition, “the Court must resolve the premientoon issue, whether pidiffs are entitled to
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royalty on processed NGLs, as to only two lease forms,” “proceeds” leases and “market value of
gas at the well” leases. Motion to Amend at 9-IDe Plaintiffs’ key contention is that, despite

the Court previously categorizing af the leases at issue into eleven categories (plus another for
illegible leases), only two categories of leasgsst under the Plaintiffs’ new class definition,

namely, “proceeds” leases and “market value” leases. Motion to Amend at 20; Abraham, 317

F.R.D. at 274-75. The Plaintiffs concede ttla¢ leases previously referenced as those in
Categories B and F are excludedm their new class definitionSee Motion to Amend at 20-
21!

Finally, the Plaintiffs assethat, given the new class dafion, the Court should certify
the Plaintiffs’ claims for breach of the impliedvemant to market. Sedotion to Amend at 22.
Their contention is that “WPX does not markat NGLs for the benefit of the class under the
keep-whole methodology.” Motion to Amend at 2Zhe Plaintiffs argue that this conduct
breaches the implied covenant to market “as ltooghlty owners who are entitled to processed
NGLs under their royalty provisions.” Motion famend at 22-23. According to the Plaintiffs,
the two categories of leases in their proposedclagroceeds and market value leases -- “entitle
royalty owners to payment on processed NGLU€gdtion to Amend at 23. The Plaintiffs
conclude that, because those two lease categories are allegedly entitled to payments on NGLs,
the implied covenant to market “applies to th@®o lease types acrodge board.” Motion to
Amend at 23.

Separately, the Plaintiffs contend that theéaim for breach of the duty of good faith and
fair dealing is also certifiable. _See Motion Aonend at 26. Thewrgue that, because WPX

Energy has denied the class members payoreMNGL royalties, WPX Energy has breached the

The Plaintiffs also note that the lone leagesategories D and Egespectively, “are
unknowns.” Motion to Amend at 22.
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duty of good faith and fair dealing.

In conclusion, the Plaintiffs ask the Cototamend its decision in Abraham to conclude
that the Plaintiffs’ new class definition satisfidlscd the rule 23 class certification requirements,
and certify the case as a class acbased on claims for breachawtract, breach of the duty of
good faith and fair dealing, and breach of theliegbcovenant to marketSee Motion to Amend
at 27.

2. The Second Motion for Class Certification.

Much of the Second Motion for Class cedé#tion repeats arguments in the Motion to
Amend. It states the Plaintiffs’ new class dafon and again contends that the new definition
meets the rule 23(a)(2) commonality requirement. See Second Motion for Class Certification at
2. It notes again that, “[tjhe proposed classrdedin eliminates the processing issue and focuses
on those owners who are paid on the ke®ple methodology.” Second Motion for Class
Certification at 4.

The Second Motion for Class Certificatiors@largues that the new class definition
satisfies the rule 23(b)(3) mfeminance requirement. See Secbtation for Class Certification
at 7. Specifically, the Plaintiffs contend thag tjuestion -- “are the class members entitled to be
paid on the value of processed NGLs” -- is answerable on a class-wide basis under the new class
definition. Second Motion for Class Certificati at 7. After resoimg that question, the
Plaintiffs argue that “[t]he ogllease language inquingquired is: do proces (net and gross)
leases and market value at the well leases etitildessors to share in the value of processed
NGLs?” Second Motion for Class Certification at Bhe Plaintiffs argue that this question can
be answered on a class-wide basis. Seerfelotion for Class Certification at 8-9.

The Plaintiffs then reassert their argumtrat the Court should certify their claims for



beach of the implied covenant to market areldbty of good faith and fair dealing. See Second
Motion for Class Certification at 10. The Plaffgtifurther reassert their argument that the Court
should certify their claim for @il conspiracy to breach theioyalty agreements. See Second
Motion for Class Certi€ation at 11.

Finally, the Plaintiffs concide by asking the Court to aéytthe class based on the new
class definition, and to certify their claims foebch of contract, breach of the covenant of good
faith and fair dealing, breach of the impliedvenant to market, and civil conspiracy. See
Second Motion for Class Certification at 13. Thaiiffs also requedhat the Court appoint
the named Plaintiffs, Steve Abraham and H Liochitas class representats, and appoint the
Gallegos Law Firm, P.C. as class counsel. Ssmnd Motion for Class Certification at 13.

3. The Response to the Plaintiffs’ Motion to Amend.

The Defendantsrespond to the Motion to Amd. See Defendants’ Response in
Opposition to Plaintiffs’ Motion to Alter oAmend and to Reconsider Memorandum Opinion
and Order, filed November 2, 2016 (Doc. 260)(¢pense to Motion 1”). The Defendants
briefly argue that the new class definition “does not constitute a material change in
circumstances and thus does not support retidéuRule 23(c)(1)(C).” Response to Motion 1 at
6.

Next, the Defendants assert that, “by quimg and then abandmg the ‘keep-whole’
aspect of their new [class] definition, Plaintifisived it.” Response to Motion 1 at 6. The
Defendants argue that the Pldistinad previously offered amilar class defiition, but later

“admitted that their proposed amendment waspimapriate’ and voluntarily withdrew it.”

*There are three Defendants in thiseca§) WPX EnergyProduction, LLC (“WPX
Energy”) formerly known as Williams Produeti, LLC; (ii) Williams Four Corners, LLC
(“WFC"); and (iii) Williams Energy Resources, LLC.
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Response to Motion 1 at 6-7 (dung Plaintiffs’ Position on Diendants’ Motion to Determine
Class Certification Based on the Class DefimtiContained in Plaintiffs’ Fourth Amended
Complaint, filed September 23, 2015 (Doc. 242). tiese facts, the Dafdants conclude that
the Plaintiffs waived the “keewhole” aspect of theew class definitionResponse to Motion 1
at 6-7.

The Defendants then contend that “custom and usage evidence supports the Court’s
Commonality and Predominance rulings.” Respdaddotion 1 at 8. The Defendants note that,
in Abraham, “the Court correctly concludedath'the different industry custom and usage
evidence needed to identify each proposed calemmbers’ royalty interest and determine how
they should be paid’ is not common, and @gdainst predominance.Response to Motion 1 at
9-10 (quoting Abraham, 317 F.R.D. at 273). Defendants add that, “attrial on the merits,
evidence of trade usages coplatentially bind H Ltd, Mr. Abraha, [and others] to the meaning
within the oil and gas industry afisputed lease terms. Whet any of them would be bound
would be a question of fact &s each of them.” ResponseMption 1 at 11. The Defendants
make other arguments in support of the Court’s previous rulings regarding commonality and
predominance. See Response to Motion 12atl6, 17, 20, 22, 23. Most notably, however, the
Defendants assert that, “whether consideringpcpeds’ or ‘market value’ leases, [nothing]
require[s] that royalty be paidn ‘processed gas.” ResponseMotion 1 at 27. Specifically,
the Defendants argue that theutt did not hold in_Abraham &h “proceeds” leases “require
royalty payment on processed gas, and heanethe value of refined NGLs.” Response to
Motion 1 at 27 (emphasis in original). The Dedants refer to a footnote in Abraham in which
the court gave its “inclinationsbout what some of the royaltgrms mean . . . ‘Proceeds’ . . .

forbids paying NGL royalty on a keep-wholesis®a” Abraham, 317 F.R.D. at 275 n.82. The



Defendants note that this statement was mettedy Court’s “inclination”and not a holding.
Response to Motion 1 at 27In contrast to its ‘intinations,’ the Court held . . that Plaintiffs’
breach-of-contract claims “require an individualized inquiry.” Response to Motion 1 at 28
(citing Abraham, 317 F.R.D. at 263).

Finally, the Defendants argue that the fRi&s’ implied duty to market and implied
duty of good faith and fair dealing claims do restisfy commonality or predominance.”
Response to Motion 1 at 31. Regarding the indptiety to market, the Dendants note that the
Court held that, “[e]ven if aeasonably prudent opéoa would not have mizeted the products
using the keep-whole scheme, the Plaintiffs suflam only if the keep-whole scheme deprived
them of their royalty interest.” ResponseNmtion 1 at 31 (quoting Abraham, 317 F.R.D. at
265). “The duty to market,” the Court noted, “doeot define the lessorieyalty interest; the
lease’s royalty provision does tliatResponse to Motion 1 &1 (quoting Abraham, 317 F.R.D.
at 265). “Thus, determining whether WPkteached the duty to market turns on an
individualized inquiry into whether a particulalass member’s royaltynstrument provides for
royalty on refined NGLs.” Response to Motion Bat On these facts, the Defendants conclude
that “the question whether WPX breached the tlutyarket is, as the Court held, not a common
one.” Response to Motion 1 at 32 (citing Abraham, 317 F.R.D. at 265-66).

Finally, the Defendants assdhiat the Court cannot certithe claim for breach of the
duty of good faith and fair dealing. See Respdaddotion 1 at 32. The Defendants argue that
the Plantiffs “bald[ly] conclude[e] that WP X dmched the duty by denying payment on the value
of refined NGLs . . . but theglo not explain why this claim i@ common one.” Response to
Motion 1 at 32. The Defendantsrmbude that the Court shouttény the Motion. Response to

Motion 1 at 33.



4. The Response to the Plaintiffs’ Second Motion for Class Certification.

The Defendants respond to the Plaintif82cond Motion for Class Certification.  See
Defendants’ Response in Opposition to Plaintiecond Motion for Class Certification, filed
November 2, 2016 (Doc. 259)(“Response to Mot®i). They make several procedural
arguments. First, the Defendants assert fttieg Court must continue to determine class
certification based on the Defiroth contained in the operative colapt.” Response to Motion

2 at 3. Specificallythe Defendants contend that the “Pléigs are bound by the class definition

in the complaint and ‘absent an amended complaint [the Court] will not consider certification

beyond it.”” Response to Motion 2 at 3 (quoti@gstelo v. Chertoff, 258 F.R.D. 600, 604-05 &
n.6 (C.D. Cal. 2009)(Selna, J.)). The Defendantgtend that “courts will not permit plaintiffs
to change or expand their cladfinition through a motion to cefiti” Response to Motion 2 at

3 (citing Phelps v. Parsons Tech. Suppdnc., 2010 WL 4386918, at *3 (S.D. Ind.

2010)(Magnus-Stinson, J.)). The Defendants caleclthat, because the Plaintiffs have not
moved to amend their Complairihe Court should not entertain the Plaintiffs’ Motions. See
Response to Motion 2 at 3.

Next, The Defendants argue that the Rifith cannot obtain leave to amend their
Complaint, because “the deadline to Amend has passed, and Plaintiffs cannot show good cause
under Rule 16(b)(4).” ResponseNttion 2 at 3. The Defendarasgue that a key requirement
of the good-cause standard is “diligence” ahdt the Plaintiffs have not been diligent by
tendering “this new [class] definition nearlyrdle years after they first learned of their
ascertainability problem and more than two years after the parties completed extensive discovery
and a multi-day hearing premised on the [originass] definition.” Response to Motion 2 at 7.

Additionally, the Defendants camd that, to amend a comipia “a party seeking to

-10 -



amend must satisfy Rule 15(a), under whiatoart may deny an amendment for, among other
things, the moving party’s undwtelay or the non-movant’'s undue prejudice.” Response to

Motion 2 at 7 (citing Foman v. Davis, 371 U.S. 178, 182 (1962)(emphasis in original)). The

Defendants contend that both uedielay and undue prejudice greunds for denying a motion
to amend a complaint here. See Response ttioM@ at 7. The Defend#s assert that the
Plaintiffs “offer no adequate explanation for théelay.” Response to Motion 2 at 8. Regarding
undue prejudice, they asseratlihe “Defendants have bebtigating classcertification under
the [original] class definition for over fouregrs” and have relied on that definition, thus
prejudicing the Defendant®kesponse to Motion 2 at 8.

The Defendants next briefly reassert theiiveaargument, before contending that “the
proposed new class definition does not constiduteaterial change in circumstances justifying
Plaintiffs’ request to alter camend the class certifitan ruling.” Response to Motion 2 at 9.
Specifically, the Defendants contend that Rulé&c®2)(C) “is designed so that ‘a determination
once made can be altered or amended  rbefbe decision on the merits, if upon fuller
development of the facts, the original determion appears unsound.” Response to Motion 2 at
9 (quoting Fed. R. Civ. P. 23 advisory committextes to 1966 amendment). According to the
Defendants, a new class definition, offeredeplace one the court found wanting, does not meet
this standard. See Response to Motion 2 at 10.

Next, the Defendants assert that the Plggthew class definition “does not solve the
ascertainability problem.” Response to Motioat21. The Defendants argue that the new class
definition is not asagainable, because

it is still tied to a demand for paymeoh processed NGLs. Although they have

eliminated the reference to the three presgsplants, Plaintiffs have provided no

new evidence concerning processing. Because most gas is not processed, and
because Plaintiffs failed to prove whether or not other gas was processed, the

-11 -



problem of ascertaining whose gas wascpssed, and thus, who belongs in the
class, remains.

Response to Motion 2 at 12.

Additionally, the Defendants argue that the new class definition “does not supply
commonality.” Response to Motion 2 at 13. They argue that “the breach of lease claims and the
implied duty claims do not present a common qoestiand that “the civil conspiracy claim is
derivative of the breach-of-contract claimsdat therefore does not supply a common issue.”
Response to Motion 2 at 13, 19.

Further, the Defendants asstrat “the proposed new deiiion does not eliminate the
predominance of individual issues over anynomon ones.” Response to Motion 2 at 20.
Specifically, they posit that, despite the newsslalefinition, “lease language variations will
continue to overwhelm any labed common issue,” and th&hdustry custom and usage
evidence and other parol evidence will requir@ividualized inquiries.” Response to Motion 2
at 20-21.

The Defendants additionally argue ath “damages evidence remains highly
individualized.” Response to Motion 2 at 28pecifically, “because Plaintiffs have not shown
they are entitled to extraad NGLs or actual amounts reoeivby WPX under all royalty and
overriding royalty instruments at issue, detming liability and damages requires an
individualized inquiry that wildiffer by lease, well, and monthResponse to Motion 2 at 22.

Finally, the Defendants assert that “formeyalty owners addndividualized issues
concerning ownership of claimshich further defeats predominam” Response to Motion 2 at
23. The Defendants contend that the new claBsititen contains former royalty owners, and
that “current royalty owners do not necessaligve the right to assert claims and recover

damages for royalties that were not paid tortherdecessors-in-interestResponse to Motion 2
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at 23. “Accordingly, determining whether a rigiftaction was transferred, and thus, who owns
a claim for past underpayments -- the current on& owner -- will entail examinations of the
chain of title for each class member, and pogsfatrinsic evidence.” Response to Motion 2 at
24. The Defendants thus comdé that the Court should me the Motion. _See Response to
Motion 2 at 24.

5. The Reply to the First Response.

The Plaintiffs reply to the Defendants’ argeimts. _See Plaintiffs’ Reply to Defendants’
Response to Plaintiffs’ Motion to Alter or Aand and to Reconsid&étemorandum Opinion and
Order, filed November 28, 2016 (Doc. 263)(“Reply 1'First, the Plaintiffs re-assert that their
new class definition meets the commonality andlpn@inance requirements. See Reply 1 at 1.
They re-assert that the leases at issue canvizkediinto two categories of “proceeds” leases and
“market value” leases, and that, at the verytlgaeceeds leases forbid paying NGL royalty on a
keep-whole basis. Reply 1 at 2-3tifog Abraham, 317 F.R.D. at 275 n.82).

Next, the Plaintiffs argue that the class isestainable._See Reply 1 at 4. Specifically,
“defining the class by those who are paid toe keep-whole method identifies the persons
entitled to relief and who are bound by the judgment. It supplies a source of identification . . .
based on WPX'’s records of past and curmointhly remittances for royalty and overriding
royalty.” Reply 1 at 4.

Additionally, the Plaintiffsargue that, although theoGrt concluded *“the evidence

suggests ‘gas’ refers to the gas produced ewtblinead rather than the processed products,

there is no dispute “that the proceeds and maddee leases entitle payment on ‘gas.” Reply 1
at 7 (quoting Abraham, 317 F.R.BX 263). “There are no sales at the wells. The proxy for sales

of gas at the well are proceeds achieved by sales of the gas components at the place and in the
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subdivide forms of the production found at the dudfeprocessing plants.Reply 1 at 7-8.
The Plaintiffs also argue that “[c]onstructioh leases is to favor lessors,” specifically
that “between lessor and lessee constructionetalse shall be against the lessee and in favor

of the lessor.” Reply 1 at 10 (citing €&ar v. Salmon, 1971-NMSC-002, 479 P.2d 294). This

rule exists, because “the lessar. . are not familiar with oil-and-gas industry usage and the
leases are form contracts nodlimarily the product of meaningifnegotiation.” Reply 1 at 11.

The Plaintiffs conclude by asking theo@t to amend its decision denying class
certification. _See Reply 1 at 12.

6. The Reply to the Second Response.

The Plaintiffs reply to the Second Response. See Reply in Support of Plaintiffs’ Second
Motion for Class Certificationfiled November 28, 2016 (Doc. 2@4Reply 27). First, the
Plaintiffs argue that their Second Motion is timefyee Reply 2 at 1. They contend that, “[u]ntil
the Court filed [Abraham] on August 16, 2016, thaiRtiffs reasonably believed that this case
would be certified. There was meason for Plaintiffs to filedditional motions ddressed to the
certification issue until the Court announced its siea.” Reply 2 at 2. The Plaintiffs further
argue that “the Court has ample authorityctisider the Second Motion.” Reply 2 at 3.
Specifically, they contend that “Rule 23 does noitlifme class definition to a definition set forth
in the complaint. To the contrary, Rule 23 gptite responsibility for defining a class on the
Court. The class definition is ultimately deteradnby the Court, not the parties.” Reply 2 at 5

(citing Blair v. Transam Trucking, Inc., 20M8L 5006076, at *3 (D. Kan. 2015)(Melgren, J.)).

Further, the Plaintiffs contendah“[tlhe Tenth Circuit has neveuled that a district court is
limited to the class definition in the complaintReply 2 at 5. The Plaiiffs argue: “The most

that can be said in support of WPX’s position @t ttistrict courts are pon the issue.” Reply
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2 at 6. The Plaintiffadd that, “[e]ven if the Court were inclined to narrowly view its authority
to consider a class definition in a motion foasd certification different from that in the
operative complaint, the remedy should be tovaldaintiffs to amend their complaint.” Reply
2at7.

Next, the Plaintiffs asserthat their new class definition cures the ascertainability
problem. See Reply 2 at 7. They reasskdt royalty owners paid on the keep-whole
methodology are “readily ascertainable basedW#dX’s own records.” Reply 2 at 7. The
Plaintiffs further contend that the newast definition establishes commonality and
predominance.__See Reply 2 at 8. The Plaintiéfgssert their arguments that the new class
definition includes only owners paid under proceethd market value leases, and that these
owners are similarly situated “fguurposes of the case, subjectyot® minor variations in the
damage formula that would aggb each.” Reply 2 at 9.

Finally, the Plaintiffs re-argue that their itigal covenant claims am@dso certifiable._See
Reply 2 at 12. Plaintiffs coahd that WPX Energy has breached the implied covenant to market
and the breach of the duty of good faith and d&aling, because “WPX does not fully market
the production for the class membess,[it] cannot establish that it has marketed to get the best
possible price.” Reply 2 at 12.

The Plaintiffs conclude by requesting that the Court grant their Second Motion and
certify the new class definith. See Reply 2 at 12.

7. _The Hearing.

The Court held a motion hearing on Jayu24, 2017. _See Transcript of Motion
Proceeding at 1:1 (taken January 24, 2017)(Court):TThe Plaintiffs began by stating “there

is no doubt that the class is financially ir§gd by nonpayment of theyalty and overriding
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royalty on natural gas liquids produced from kbases to which are burdened by those royalty
interests, and that injury can only be reneedby a certified clasaction.” Tr. at 3:18-24
(Gallegos). Regarding the Defendgrmgrocedural challenges, theakritiffs argued that “[t]his is
not an issue about amending a complaint. Wiedtechanging or amending any causes of action
or claims or defense. A motion is the proper nseanseek an order of the Court. The motion is
the proper way to come forward for classifiegtion.” Tr. at7:3-8 (Gallegos).

Turning to the ascertainability issue,ettPlaintiffs argued that the new class is
ascertainable, because “[tlhose royalty owneid @verriding royalty owners who are paid on a
keep-whole basis are parties tlkan be easily determined from the database of WPX.” Tr. at
10:16-18 (Gallegos). The Plaintiffs then peotto commonality, arguing that, under the new
class definition, “the issue in this case simpgcomes, with everybody paid on the same basis,
on the keep-whole basis, are the parties injurethal or are they not jured by that.” Tr. at
12:9-13 (Gallegos). The Plaintiffs continuatguing on commonality, agseg that all but a
few leases fit into one of two categories -- prasekeases and market value leases. See Tr. at
23:7-12 (Gallegos). The Plaiffis concluded by saying that

we believe that what has been brougéfiore the Court regarding application of

the proceeds and market value leasem@with the definition of the proposed

description of the class, the three elemettits three issues that [argued] against

certification, set forth on page 2 of your mjoin, have been satisfied; that there is

no longer a problem.

Tr. at 29:3-11 (Gallegos). The Defendants begair ftrgument on the ascertainability issue.
See Tr. at 31:6-8 (Sheridan). egffically, they asserted that in the Plaintiffs’ Reply, they
“challenged for the first time findings and conclusidingt the Court made with respect to the --

which gas from which leases wasveais not processed. And he doesrsa way that is in direct

conflict with the record in the case.” Tr. at 3.0 (Sheridan). “[T]he reason that this becomes
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significant is that if the gas was not processed, if it was sold without processing, then there
would be no proceeds from the sale of ralifdGLs, no proceeds derived by either WFC or
WPX.” Tr. at 32:23-25, 33:1-2 (Shdan). “So on the ascertainbly question, the Court has to
ask itself: Have the plaintiffs proven which gemm which wells on which leases was processed
or not? Because if it wasnfirocessed, then there is mayalty obligation under their new
definition.” Tr. at 36:914 (Sheridan). “[T]he Court’s findgs and conclusions stand for the
proposition that a very substaitquantity of the WPX operadeconventional grduction is not
processed. And their definition doesn’t ctinat.” Tr. at 398-12 (Sheridan).

The Defendants then turned to their procedural arguments. See Tr. at 40:12-13
(Sheridan). They argudtat “a new class certification mon can effectively be nothing more
than a motion for reconsideration of the dewifathe prior class certdation motion,” meaning
that a court should apply thstandards applicable to a tiom for reconsideration when
considering a second motion for class certificatidr. at 41:19-24. The Defendants argued that
the Plaintiffs’ Motions “danothing more than raise issues thave already been raised, and then
advance arguments that they coblve raised, but tactically arstrategically elected not to.”
Tr. at 41:7-11 (Sheridan).

And if the Court’s sindards for reconsédation mean anything, then they mean

that this motion must be denied, and they mean that this second motion for class

certification is nothing more than a rehashh& same issues that have been in the

case since they filed their motion for class certification in 2014.

Tr. at 53:11-17 (Sheridan). Turning to {®ceeds issue, the i@adants argued that

[tlhe Court did not, in footnote 82nor anywhere else ithe opinion that | can
find, render a holding, whethéor purposes of class ddication, or otherwise,

% The referenced footnote reads:

The Court will, however, for #parties’ benefit, give itgclinations about what
some of the royalty terms mean, baseckegristing case lawral the terms’ plain
meanings. “Proceeds,” generically, refemsthe amount the Defendants receive
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that a royalty on a keep-wlheol . . contract, where the royalty owner does not own

an interest in the refined NGLs, nonettsslés required to bpaid royalty as he

did.
Tr. at 55:23-25, 1-5 (Sheridan)(citing Abem, 317 F.R.D. at 275 n.82). Regarding
commonality, the Defendants positétthink that, without firstconsidering the circumstances
surrounding the execution of thdsases, when they were entered into, what was going on in the
industry . . . they may not necessarily meam shme thing. That becomes an individualized
inquiry.” Tr. at 644-10 (Sheridan).

Our argument with respect to cust@md usage evidencegorting the Court’s

commonality and predominance ruling is antested. They rely on a canon of

construction that an agreement is todemstrued against the drafter. And they

ignore, however, that thaganon of construction appieonly after the Court has

fully considered the extrinsic evidence.
Tr. at 66:12-19 (Sheridan). The Defendants concluded by saying: “I think this Court correctly
found that the Plaintiffs could not establiske tiequirements of commonality and predominance.
And nothing that they’'ve said in their motidor reconsideration or second motion for class
certification changes the Court’s findings anohclusions in that respect.” Tr. at 70:5-10
(Sheridan).

The Court then asked the Defendants abaaitndgw class definitionSee Tr. at 71:1-2
(Court). The Defendants asserted that there were several problems with the new class definition,

including the inclusion of former ownersc overriding royalty owners See Tr. at 71:5-8

(Sheridan).

from selling the hydrocarbons, and not any index or market price. ConocoPhillips
Co. v. Lyons, 2013-NMSC-009, 11 16, 24, 299 P.3d at 850, 852-53. This term
forbids paying NGL royalty on a keep-whdlasis. “Net proceeds” permits post-
production cost deductions -- but nptoduction-cost deductions -- in New
Mexico, ConocoPhillips Co. v. Lyons, 2013-NMSC-009, 1 16, 24, 299 P.3d at
850, 852-53. “Gross proceeds” forbids the deduction of costs. Rogers v.
Westerman Farm Co., 29 P.3d at 897.

Abraham, 317 F.R.D. at 275 n.82.
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The Court then inquired as to the Defemda procedural arguments, asking how the
Defendants would be prejudicedhie court ruled on the new clasdidgion. See Tr. at 74:1-10
(Court). The Defendants responded by saying:

The Plaintiffs in this case filed amitial motion for class certification . . .

sometime in 2013. It was withdrawn. Theyiled a motion for class certification

in January of 2014 . . . [T]hey prepdrand prosecuted their motion for class

certification at great time and expensethe defendants . . . [T]he burden of

discovery in these cases, as the Ckoows, falls largely on the defendants.
Tr. at 77:13-23 (Sheridan). The Court also dske Plaintiffs abouprejudicing the Defendants
by ruling on the new class definition. See Tr8@tl13-16 (Court). The Rintiffs responded that
“we basically had a mini trial-{] five, six days of evidence . . . , | think every issue was

thoroughly tried at that hearirigTr. 90:20-25 (Gallegos).

LAW REGARDING MOTIONS TO RECONSIDER

Except where the Federal Rules of Civil Procedure specify, motions to reconsider fall
into three categories:

() a motion to reconsider filed withirftwenty-eight] days of the entry of
judgment is treated as a tiam to alter or amend ¢éhjudgment undemule 59(e);
(i) a motion to reconsider filed moreath [twenty-eight] daysfter judgment is
considered a motion for relief from juehgnt under rule 60(b); and (iii) a motion
to reconsider any order that is not filml general motion directed at the Court's
inherent power to reopen any intarlitory matter in its discretion. Ségice v.
Philpot, 420 F.3d 1158, 1167 & n.9 (10th Cir. 2005).

Pedroza v. Lomas Auto Mall, Inc., 258 F.R453, 462 (D.N.M. 2009)(Browning, J.). See Price

v. Philpot, 420 F.3d at 1167; Computerized Thermal Imaging, Inc. v. Bloomberg. L.P., 312 F.3d

1292, 1296 (10th Cir. 2002).

1. Motions for Reconsideration Under Rules 59(e) and 60(b).

Courts may treat motions for reconsideration as a rule 59(e) motion when the movant

files within twenty-eightdays of a court’s entry of judgme See Price v. Philpot, 420 F.3d at

1167 n.9. If the movant files outside that timei@# courts should treat the motion as seeking
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relief from judgment under rule 60(b). Seece v. Philpot, 420 F.3dt 1167 n.9. “[A] motion

for reconsideration of the district court's judgment, filed within [rule 59’s filing deadline],

postpones the notice of appeal’s effect untilrtiagion is resolved.”_Jones v. United States, 355

F. App’x 117, 121 (10th Cir. 2009)(unpublished). eTiime limit in rule 59(e) is now twenty-
eight days from the entry of a judgment. See Fed. R. Civ. P. 59(e).

Whether a motion for reconsideration shouldcbasidered a motion under rule 59 or rule
60 is not only a question of ting, but also “depends on the reaserpressed by the movant.”

Commonwealth Prop. Advocates, LLC v. Mortg. Elec. Reqistration Sys., Inc., 680 F.3d 1194,

1200 (10th Cir. 2011). Where the motion “inwe$ ‘reconsideration of matters properly
encompassed in a decision on the merits,” a coumsiders the motion under rule 59(e). Phelps

v. Hamilton, 122 F.3d 1309, 1323-24 (10th Cir. 19udting_Martinez v. Sullivan, 874 F.2d

751, 753 (10th Cir. 1989)).In other words, ifthe reconsideration maotn seeks to alter the
district court’s substantive rulg, then it should be consideredute 59 motion and be subject to

rule 59’s constraints. See Phelps v. Hamit122 F.3d at 1324. In contrast, under rule 60,

[o]Jn motion and just terms, the coumay relieve a p& or its legal
representatives from a final judgmewtder, or proceeding for the following
reasons:

(2) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence,
could not have been discoveredtime to move for a new trial

under Rule 59(b);

3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

4) the judgment is void,;
5) the judgment has been satidfiecleased or discharged; it is

based on an earlier judgment thas been reversed or vacated; or
applying it prospectively ino longer equitable; or

-20 -



(6) any other reasonahjustifies relief.
Fed. R. Civ. P. 60(b). Neither a rule ® a rule 60 motion for reconsideration

are appropriate vehicles to reargue an issue previously addressed by the court
when the motion merely advances new arguments, or supporting facts which were
available at the time of the original tamn. . . . Grounds warranting a motion to
reconsider include (1) an intervenirmpange in the controlling law, (2) new
evidence previously unavailable, and (3) tleed to correct clearror or prevent
manifest injustice.

Servants of the Paraclete v. Does, 203dF1005, 1012 (10th Cir. 20Q0)“[A] motion for

reconsideration is appropriate where the court has misapprehended the facts, a party’s position,

or the controlling law.”_Servants the Paraclete v. Does, 208& at 1012. A district court has

considerable discretion in ruling on a motiorreoconsider._See PhelgsHamilton, 122 F.3d at

1324.

Rule 60 authorizes a districbart to, “[o]n motion ad just termsl[,] . . . relieve a party or
its legal representative from a final judgmenrtgler, or proceeding for the following reasons,”
including “any other reason thatsfifies relief.” Fed. R. Civ. P60(b). A court cannot enlarge

the time for filing a rule 59(e) motion.e8 Brock v. Citizens Bank of Clovis, 841 F.2d 344, 347

(10th Cir. 1988)(holding that drstt courts lack jurisdiction over untimely rule 59(e) motions);

Plant Oil Powered Diesel Fuel Sys.cliv. ExxonMobil Corp., No. 11-0103, 2012 WL 869000,

at *2 (D.N.M. Mar. 8, 2012)(Browning, J.)(“Theourt may not extend the time period for timely
filing motions under Rule 59(e) . . .."). “A moti under rule 59 that id¢d more than 28 days
after entry of judgment may be treated as & Ri0(b) motion for relief from judgment.” 12
JAMES WM. MOORE ET AL, MOORES FEDERAL PRACTICE § 59.11[4][b], at 59-32 (3d ed.
2012)(citations omitted). Nevertheless, a court will not generally treat an untimely rule 59(e)

motion as a rule 60(b) motion when the partypegking “reconsidetan of matters properly
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encompassed in a decision on the merits’ contataglby Rule 59(e).”_Jennings v. Rivers, 394

F.3d 850, 854 (10th Cir. 2005).
Under some circumstances, parties can walyrule 60(b)(1) for a mistake by their

attorney or when their attoeg acted without theiauthority. _See Yapp v. Excel Corp., 186 F.3d

1222, 1231 (10th Cir. 1999)(“Rule 60(b)(1) motiomemised upon mistake are intended to
provide relief to a party ... when the party has made an excusable litigation mistake or an
attorney has acted without authority . . . .”). skke in this context entails either acting without

the client’'s consent or making a litigation mistakech as failing to file or to comply with

deadlines._See Yapp v. Excel Corp., 186 F.3d at 1E3he alleged incidengéntails a mistake,

then it must be excusable, meaning that th#éypaas not at fault. See_Pioneer Inv. Servs. v.

Brunswick Assocs. LP, 507 U.S. 380, 394 (19€3shner v. Freedom Stores, Inc., 98 F.3d 572,

577 (10th Cir. 1996)(“If the mistake alleged is a party’s litigation mistaleehave declined to
grant relief under Rule 60(b)(1) when the mistakas the result of a deliberate and counseled

decision by the party.”)Pelican Prod. Corp. v. Marind393 F.2d 1143, 1146 (10th Cir.

1990)(holding that attorney carelessness isartmsis for relief under rule 60(b)(1)).
Courts will not grant relief when the mistakf which the movant complains is the result

of an attorney’s deliberate litigation tacticSee Cashner v. Freedom Stores, Inc., 98 F.3d at 577.

This rule exists because a party

voluntarily chose [the] attoay as his representative the action, and he cannot

now avoid the consequences of the acts or omissions of this freely selected agent.
Any other notion would be wholly incongent with our system of representative
litigation, in which each party is deemédund by the acts of his lawyer agent

and is considered to have notice offatits, notice of whie can be charged upon

the attorney.

Pioneer Inv. Servs. v. Brunswidssocs. LP, 507 U.S. at 397 (qing Link v. Wabash R.R. Co.,

370 U.S. 626, 633-34 (1962))(internal quotation mark#ted). The Tenth Circuit has held that
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there is nothing “novel” about “thearshness of penalizing [a alt¢ for his attorney’s conduct,”
and has noted that those “wact through agents are custoityabound,” even though, when “an
attorney is poorlyprepared to cross-examine an expwitness, the ant suffers the

consequences.”_Gripe v. City of iEnOkla., 312 F.3d 1184, 1189 (10th Cir. 2002).

Rule 60(b)(6) is a “grand res@ir of equitable poweto do justice in a particular case.”

Van Skiver v. United States, 952 F.2d 1241, 124a@th Cir. 1991)(internal quotation marks

omitted). “If the reasons offered for relief frgodgment could be considered under one of the
more specific clauses of Rule 60(b)(1)-(5)pgl reasons will not justify relief under Rule

60(b)(6).” Moore, supra 8 60.48[2], at 60-182ccArd Liljeberg v. Health Servs. Acquisition

Corp., 486 U.S. 847, 863 n.11 (1988)(“This logit,course, extends beyond clause (1) and
suggests that clause (6) and clauses (1) througarésmutually exclusive.”). “The Rule does
not particularize the factors that justify reliéfut we have previouslyoted that it provides
courts with authority ‘adequate to enable themvacate judgments whenever such action is
appropriate to accomplish justice,” while alsautioning that it should only be applied in

‘extraordinary circumstances.”_Liljeberg v. bléh Servs. Acquisition Corp., 486 U.S. at 863.

Generally, the situation must be one beydmel control of the party requesting relief

under rule 60(b)(6) to warrantlief. See Ackermann Whnited States, 340 U.S. 193, 202

(1950)(“The comparison [of prior precedenttildhgly points up the difference between no
choice and choice; imprisonment and freedomaction; no trial and trial; no counsel and
counsel; no chance for negligencel anexcusable negligence.ulsection 6 of Rule 60(b) has
no application to the situation pktitioner.”). Legakerror that provides hasis for relief under

rule 60(b)(6) must be extraordinary, as fthenth Circuit discussed iWan Skiver v. United

States:
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The kind of legal error thgprovides the extraordinamgircumstances justifying
relief under Rule 60(b)(6) is illustrateby Pierce [v. Cook & Co., 518 F.2d 720,
722 (10th Cir. 1975)(en banc)]. In thease, this court granted relief under
60(b)(6) when there had been a post-judgnodiange in the law “arising out of

the same accident as thatwhich the plaintiffs . . . we injured.” Pierce v. Cook

& Co., 518 F.2d at 723. However, when the post-judgment change in the law did
not arise in a related case, we have held that “[a] change in the law or in the
judicial view of an established rule ¢dw” does not justify relief under Rule
60(b)(6). _Collins v. City of Wichita, 254 F.2d 837, 839 (10th Cir. 1958).

Van Skiver v. United States, 952 F.2d at 1244-45.

2. Motions to Reconsider Interlocutory Orders.

Considerable confusion exists among therbgarding the proper standard for a district
court to apply when ruling on a motion to reconsiolee of its prior “interlocutory” or “interim”
orders,_i.e., an order that a dist court issues whil¢he case is ongoing, dsstinguished from a
final jJudgment. This confusion originates frone tact that the FederRlules of Civil Procedure
do not mention motions to reconsider, let alonda#h a specific procedure for filing them or a

standard for analyzing them. A loose conflatiorterminology in_Servantef the Paraclete v.

Does, which refers to rule 59(enotions -- “motion[s] to alteor amend a judgment” -- as

“motions to reconsider,"compounded that baseline confusion. Fed. R. Civ. P. 59(e) (emphasis

added); Servants of the Paraclete v. Does, 204 F.3d at 1005.

“The Honorable Paul J. Kelly, Jr., United StaBésuit Judge for the Tenth Circuit, who
authored _Servants of the Paraclete v. Doefergeto rule 59(e) motions as “motions to
reconsider” several times thughout the opinion._E.g., 204 F.3d14105. He uses the term
“motion to reconsider” as an umbrella term that can encompass three distinct motions:
(i) motions to reconsider an interlocutory ardehich no set standargoverns, save that the
district court must decide them “before thatry of ... judgment,” Fed. R. Civ. P. 54(b);
(i) motions to reconsider a judgment made withwrenty-eight days of the entry of judgment,
which the_Servants of the Paraclete v. Doesdgted governs; and (iii) motions to reconsider a
judgment made more than twenty-eight dayterathe entry of judgment, which rule 60(b)
governs. There is arguably a fourth standardniotions to reconsider filed more than a year
after the entry of judgment, agdle of the rule 60(b) grounds fotied expire at that point.

Much confusion could be avoided by usihg term “motion to reconsider” exclusively
to refer to the first category, “rtion to amend or alter the judgnté exclusively to refer to the
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Final judgments are differerftom interlocutory orders. See Fed. R. Civ. P. 54(a)

(*Judgment’ as used in theseles includes a decree and aornger from which an appeal

lies.”)(emphasis added). lddition to ripening the case foppeal,_ see 28 U.S.C. § 1291 (“The
courts of appeals . .. shall have jurisdiction of appeals frorfinall decisions of the district
courts . ..."), the entry of final judgmentarrows the district court's formerly plenary
jurisdiction over the case in three ways. First,tfe first twenty-eight days after the entry of
judgment, when the court can entertain motionder rules 50(b), 52(b), 59, and 60, the district
court’s jurisdiction trumps that of the Court of Aggls. _See Fed. R. App. P. 4(a)(4)(B). Even if
a party files a notice of appealetiCourt of Appeals will wait uiitafter the distict court has
ruled on the post-judgment mmen to touch the case._ Sdeed. R. App. P. 4(a)(4)(B).
Second, after twenty-eight days, when the coway consider motions under rule 60, if a party
has filed a notice of appeal, the 8bof Appeals’ jurisdiction trumpthe district court’s, and the
district court needs the Court of Appeals’ permission even to grant @Quetion. Third, after
twenty-eight days, if no party has filed a noticeappeal, district courts may consider motions
under rule 60.

Final judgments implicate two important o@mns militating against giving district courts
free reign to reconsider their judgments. First, when a case is not appeaieds #n interest in
finality. The parties and the lawyers expeajéohome, quit obsessing abdhe dispute, and put

the case behind them, and the final judgmeespecially once the twenreight day window of

second category, and “motion for rélfeom judgment” exclusively toefer to the third category
(and arguable fourth categoryThese are the terms that the Fati®ules of Civil Procedure --
and other Circuits -- use to descrifi¢ and (iii). The Court agreesith Judge Kelly -- and all he
likely meant by using motion to reconsider asuambrella term is -- that, if a party submits a
motion captioned as a “motion to reconsider” afterentry of final judgrant, the court should
evaluate it under rule 59(e) @0(b), as appropriateather than rejeimg it as untimely or
inappropriate.
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robust district court review and the thirty-dayndow of appeal havéoth closed -- is the
disposition upon which they aretgéled to rely. Second, whencaase is appealed, there is the
need for a clean jurisdictional handoff from thetdct court to the Courof Appeals. “[A]
federal district court and a fedéurt of appeals shatdinot attempt to asggurisdiction over a
case simultaneously,” as doing so produces a “ddtigef a district courind a court of appeals

w(ill] be simultaneously analyzing the same judaiie Griggs v. Provident Consumer Discount

Co., 459 U.S. 56, 58-59 (1982).

The Court of Appeals needs a fixed record on which to base its decisions -- especially
given the collaborative nature of appellagxidion making -- and working with a fixed record
requires getting some elbow room from the disirmiirt’s continued interference with the case.
The “touchstone document” for this jurisdictibrieandoff is the notice of appeal, and not the

final jJudgment, see Griggs v. Provident Consudiscount Co., 459 U.S. at 58 (“The filing of a

notice of appeal is an event of jurisdictiongrsficance -- it confers jurisdiction on the court of
appeals and divests thesttict court of its control over thosspects of the case involved in the

appeal.” (citations omitted)); Garcia v. #iaogton N. R.R. Co., 818 F.2d 713, 721 (10th Cir.

1987)(“Filing a timely notice of amgal pursuant to Fed. R. App. Btransfers the matter from
the district court to theourt of appeals. The district coustthus divested of jurisdiction. Any

subsequent action by it is null and void.” (Gdas omitted)); Kirtland v. J. Ray McDermott &

Co., 568 F.2d 1166, 1170 (5th Cir. 1978)(“[I]t is the filing of the appeal, not the entering of a
final judgment, that divests the district courtjofisdiction.” (citationsomitted)), but, because

the final judgment starts the parties’ thirtssdclock for filing a timely notice of appeal, the
Federal Rules and the Tenth Circuit have chdseturtail the districtourt’s jurisdiction over

the case in the roughly month-long period of pbédlly overlapping trial- and appellate-court
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jurisdiction that immediately followthe entry of final judgmenteg_Servants of the Paraclete v.

Does, 204 F.3d at 1009 (noting thmdst-final judgment motions ke district court level are
“not intended to be a substitute for direct appeal”).

Basically, rather than suddenly divesting th&tritit court of all juisdiction over the case
-- potentially resulting in the distt court being unable to refst easily fixable problems with
the final judgment before the case goes to th&hr€ircuit, or even iguiring appeal of a case
that might otherwise not need be appealed -- the Federal Rules set forth a jurisdiction phased
de-escalation process, wherethe district court goes from pre-final judgment plenary
jurisdiction, to limited revew for the first twenty-eight days post-final judgment, and, finally, to
solely rule 60 review after twensight days. In defining th8imited review” that rule 59(e)

allows a district court to conduct in the 28-dayxfperiod, the Tenth Circuit, in Servants of the

Paraclete v. Does, incorporated traditional-taf-the-case grounds -- the same grounds that

inform whether a court should depart from an #ppecourt’s prior decision in the same case --

into rule 59(e). _See United States v. Alvarez, 142 F.3d 1243, 1247 (10th Cir. 1998)(departing

from the law-of-the-case doctrine in three gtmmally narrow circumstances: “(1) when the
evidence in a subsequent trial is substantidiffferent; (2) when catrolling authority has

subsequently made a contrary decision of the d@plicable to such issues; or (3) when the
decision was clearly erroneous and would workamifest injustice”)(citation omitted); Servants

of the Paraclete v. Does, 204 F.3d at 1012 (pm@ting those grounds into rule 59(e)).

Neither of these concerns -- finality njprrisdictional overlap -- is implicated when a
district court reconsiders one of its own interlocutory orders. The Federal Rules do not
specifically mention motions to reconsiderteriocutory orders, but rule 54(b) makes the

following open-ended proclamat about their mutability:
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When an action presents more than oranclfor relief -- whether as a claim,
counterclaim, crossclaim, or third-partlaim -- or when multiple parties are
involved, the court may direct entry offiaal judgment as to one or more, but
fewer than all, claims or parties only ifetlcourt expressly determines that there is
no just reason for delay. Otherwisgny order or other decision, however
designated, that adjudicates fewer than all the claims or the rights and liabilities of
fewer than all the parties does not end th®aas to any of the claims or parties
and_may be revised at any time beforeghty of a judgment adjudicating all the
claims and all the parties’ rights and liabilities.

Fed. R. Civ. P. 54(b) (emphases added). Rule 3#(s (i) provides that a district court can
freely reconsider its prior rudgs; and (ii) puts no limit or goveng standard on the district
court’s ability to do so, other thahat it must do so “before thetenof judgment.” Fed. R. Civ.
P. 54(b).

The Tenth Circuit has not daled district courts’ disct®n beyond what rule 54(b)
provides: “[Dl]istrict courts geneltg remain free to reconsider tmesarlier interlocutory orders.”

Been v. O.K. Indus., 495 F.3d at 1225. In the Td@iticuit, “law of thecase doctrine has no

bearing on the revisiting of imMecutory orders, even when a case has been reassigned from one

judge to another.”_Rimbert v. Eli Lilly & Co., 647 F.3d 1247, 1252 (10th Cir. 2011)(emphasis

added)(citing_Been v. O.K. Indus., Inc., 495 F.3dL2aR5). In this context, “the doctrine is

merely a ‘presumption, one whose strength vawéts the circumstances.” _Been v. O.K.

Indus., Inc., 495 F.3d at 1225 (quoting AvitiaMetro. Club of Chi., Inc., 49 F.3d 1219, 1227

(7th Cir. 1995)). In short, a district court case whatever standard it wants to review a motion
to reconsider an interlocutory order. It caview the earlier ruling de novo and essentially
reanalyze the earlier motion from scratch, it cewiew the ruling de novbut limit its review, it
can require parties to tablish one of the law-of-the-caseognds, or it can refuse to entertain

motions to reconsider altogether.

-28-



The best approach, in the Ctsireyes, is to analyze motions to reconsider differently

depending on three factors. Cf. Been v. Andus., Inc., 495 F.3d at 1225 (“[T]he doctrine is

merely a ‘presumption, one whose strength vanghk the circumstances.”)(citation omitted).
First, the Court should restricsiteview of a motion to reconsidarprior ruling in proportion to
how thoroughly the earlieuling addressed the specific findings or conclusions that the motion
to reconsider challenges. How “thoroughlypa@int was addressed depends both on the amount
of time and energy the Court spe&m it, and on the amount of tévand energy the parties spent
on it -- in briefing and orally arguing the issieit especially if they developed evidence on the
issue. A movant for reconsideration thus faaesteeper uphill challenge when the prior ruling
was on a criminal suppression motion, classfastion motion, or preliminary injunctionthan
when the prior ruling is, e.g., aa discovery ruling. The Cousghould also look, not to the
prior ruling’s overall thoroughnesbut to the thoroughness with eh the Court addressed the
exact point or points that the mani to reconsider challenges. dovant for reconsideration thus

faces an easier task when hesbe files a targeted, narrow-ioegpe motion asking the Court to

*The Court typically makes findgs of fact and conclusiorsf law in ruling on these
motions. At first glance, it appears that the FadBules of Civil Procedure set forth additional
standards -- beyond that which &pg to other interlocutory orde -- for amending findings of
fact and conclusions of law:

Amended or Additional Findings. On a party’s motioriiled no later than 28

days after the entry of judgment, theurt may amend its findings -- or make

additional findings -- and may amend the judgment accordingly. The motion may

accompany a motion for a new trial under Rule 59.
Fed. R. Civ. P. 52(b). This rule appears taitlimotions to reconsider orders with findings of
fact and conclusions of law to twenty-eight dayée rule’s use of the term “entry of judgment,”
its reference to rule 59, and asloption of the same time periodatrapplies to motions to alter
or amend a judgment, all lead the Court to dahe, however, that rulg2(b) -- and its 28-day
time limit -- does not apply to interlocutory orde The time limit applies only to findings of
fact and conclusions of law supporting a caserenglidgment -- such as those entered after a
bench trial -- and to those giving rise to an irdeutory appeal that, ifled, divests the district
court of its jurisdiction -- such as thosderned in support of a pliminary injunction.
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reconsider a small, discrete portion of its priding than when he or sHiles a broad motion to
reconsider that rehashes thensaarguments from the first mofi, and essentially asks the Court
to grant the movant a mulligan on its earlier faltw present persuasive argument and evidence.
Second, the Court should consider the casesall progress angosture, the motion for
reconsideration’s timeliness relative to thding it challenges, and any direct evidence the
parties may produce, and udeose factors to assess the degree of reasonable reliance the
opposing party has placed in theutt's prior ruling. _See 18B HARLES ALAN WRIGHT,
ARTHUR R. MILLER, EDWARD H. COOPER VIKRAM DAVID AMAR, RICHARD D. FREER HELEN
HERSHKOFF JOAN E. STEINMAN & CATHERINE T. STRUVE, FEDERAL PRACTICE & PROCEDURE
8 4478.1, at 695-96 (2d ed. 2002)(“Stability becomeseasingly important as the proceeding
nears final disposition . ... Reopening shoulgéenitted, however, onlgn terms that protect
against reliance on the aarlruling.”). For example, if a defieant (i) spends tens of thousands
of dollars removing legacy computer hardwdrem long-term storage; then (ii) obtains a
protective order in which the Cduttecides that the defendarmged not produce the hardware in
discovery; then (iii) returns the hardware tmdeterm storage, sustaining thousands more in
expenses; and (iv) several months pass, thepldintiffs should face a higher burden in moving
the Court to reconsider its prior ruling thaéyhfaced in fighting the motion for protective order
the first time.

Third, the Court should consider the Setgaof the Paraclete v. Does grounds. The

Court should be more inclined to grant motions for recoraimer if the movant presents
() new controlling authority -- especially if tmeew authority overrules pnidaw or sets forth an
entirely new analytical framework; (i) neewvidence -- especially if the movant has a good

reason why the evidence was not presented the first time around; ocl@grandication -- one
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that manifests itself without theead for in-depth analysis or rew of the facts -- that the Court
erred.

These three factors should influence the detgreehich the Court restts its review of a
prior ruling, but they do not wessarily mean that the Couhosild always appl a deferential
standard of review. The Court should paustrieeapplying a standard of review to its own
interlocutory orders that is more deferential than the standard that the Court of Appeals will
apply to it, unless the Court concludes that fkegad error in the prior ruling was harmless, or
the party moving for reconsideration waived thaghtito appeal the alleged error by not raising
the appropriate argument. Even in circumstandasre the Court concludes that it is insulated
from reversal on appeal, thereegrincipled reasons for applyirkgde novo standard. After all,
if the Court was wrong in its earlier decisionerh generally speaking, it is unjust to maintain
that result -- although the Court should weigh thjgstice against any injustice that would result
from upending the parties’ reliance on the earliéngy which is the balancing test that the three
factors above represent.

What the Court means by “tésting its review” is lessabout applying a deferential
standard of review -- although that may be appad@iin some circumstances -- and more about
reducing (i) the depth of the Court’s analysis #econd time around fus conserving judicial
resources; and (ii) the impositiotisat relitigation of the prioruling will impose on the party
opposing the motion for reconsideration. The €should consider the time and expense that
the party opposing recadgration spent in winning the eian ruling, and should try to prevent
that party from having to bear the samepasitions again. Basically, even if the Court
ultimately analyzes a motion to reconsider under the same standard that it analyzed the motion

that produces the earlier rulingshould analyze the motion in a different way -- one focused on
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reducing the litigation burdens of the party oppgsieconsideration. For example, when a party
moves the Court for a preliminary injunctionarstlard practice is that the Court holds an
evidentiary hearing as a matteradurse, regardless whetheravks as if thegarty has a good
chance of prevailing. If the party loses and @ourt denies the injunction, however, and the
party moves for reconsideration, the party stionbt be entitled to the presumption of an
evidentiary hearing merely because he or gweived that presumption the first time that the
Court considered the motion.

In light of these statements, it is perhapddrdo characterize ¢hincreased burden that a
movant for reconsideration facas one of production and not of persuasion. The Court analyzes
motions to reconsider by picking up where it lefft in the prior ruling-- not by starting anew.
Parties opposing reconsideration can do the santethey may stand on whatever evidence and
argument they used to win the earlier rulinglovants for reconsideration, on the other hand,
carry the full burden of production: they mustq&ade the Court, using only the evidence and
argument they put before it, that it should chaitggrior ruling; they mat do all of the legwork,
and not rely on the Court to do any supplemefatet-finding or legal reearch; and they must
convincingly refute both the counterarguments evidence that the opposing party used to win
the prior ruling and any new arguments andlence that the opposing party produces while
opposing the motion to reconsider. Unlike thetiotothat produced the ipr ruling, amotion to
reconsider is not -- and is not supposed to ke fair fight procedurally. The deck is stacked
against a movant for reconsiderati@and if such a movant hopespi@vail, he or she must have
not only a winning legal position, but the worklietand tenacity to sgle-handedly lead the

Court to his or her way of thinking.
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LAW REGARDING A CLASS DEFINITION NOT IN THE OPERATIVE COMPLAINT

As an initial matter,

[d]istrict courts are split over whether tmld a plaintiff to the definition of a
class as set forth in the complaint. Comp@uestelo v. Chertoff, 258 F.R.D.
600, 604 (C.D. Cal. 2009)(“The Court is bound to class definitions provided in
the complaint and, absent an amended daimip will not consider certification
beyond.”); Berlowitz v. Nob Hill Maonic Mgmt., No. C-96-01241 MHP, 1996
WL 724776, at *2 (N.D. Cal. Dec.6, 1996I'he court is bound by the class
definition provided in the complaint.”), witbavanna Group, Inc. v. Trynex,
Inc., No. 10 C 7995, 2013 WL 66181, at 32(N.D. Ill. Jan. 4, 2013)(allowing
amendment during certification proceediraggl noting “[t]hat this approach is
also consistent with Rule 23, whiclortemplated the amendment of a class
certification order prior to judgment”)Bridgeview HealthCare Ctr. Ltd. v.
Clark, 09 C 5601, 2011 WL 4628744, at *2.[INIIl. Sept. 30, 2011)(allowing
amendment during certifation proceedings).

Grodzitsky v. Am. Honda Motor Co. IndNo. 2:12-CV-01142-SVW2014 WL 718431, at *4

(C.D. Cal. Feb. 19, 2014)(Wilson, J.). The Te@tlcuit does not have a controlling opinion on
this point, although Tent@ircuit language exists that mighiggest that a courteed not hold a

plaintiff to the class definition in the operatieemplaint. _See Carpenter v. Boeing Co., 456

F.3d 1183, 1187 (10th Cir. 2006)(“The district cozah modify or amend its class-certification
determination at any time before final judgméntresponse to changing circumstances in the

case.”)(citing Fed. R. Civ. P. 23(c)(1)(C)); InlIrdegra Realty Res., Inc., 354 F.3d 1246, 1261

(10th Cir. 2004)(“Moreovera trial court overseeing a clasgiae retains the ability to monitor
the appropriateness of class certification throughout the proceedidge modify or decertify a
class at any time before final judgnéy{citing Fed. R. Civ. P. 23(c)(1)).

In litigation related to thisase, this Court has noted:

Moreover, rule 23(c)(1)(C) authorizes ctauto alter or amend orders granting or
denying class certification before final judgnt. See Fed. R. Civ. P. 23(c)(1)(C).
The Court has “ample discretion to comsidor decline to consider) a revised
class certification motion after initial denial In re Initial Public Offering Sec.
Litig., 483 F.3d 70, 73 (2d Cir. 2007). Even after courts have denied a plaintiff's
first attempt at class certification, couattow plaintiffs to propose a refined class
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definition or different claims in an attempt to certify a different class than the one
originally proposed._See Pettco Ent&ses, Inc. v. White, 162 F.R.D. 151, 156
(M.D. Ala. 1995)(Albritton, J.)(allowing the plaiiffs to attempt to certify a class,
even after the court had already deneedltification once, and noting that the
plaintiffs’ new class definition changedetictlass and the claims). Courts of
Appeals have made clear that nothing gtwees the [plaintiffs] from returning to

the District Court to seek certification afmore modest class, as one to which the
Rule 23 criteria might be met.”_In igitial Public Offering Sec. Litig., 483 F.3d

70, 73 (2d Cir. 2006). The United Statésurt of Appeals for the Fifth Circuit
has “specifically invited”a district court to recoider a denial of class
certification. _Calderon v. Presidwalley Farmers Ass’n, 863 F.2d 384, 389 (5th
Cir. 1989). The United States Court of Appeals for the Second Circuit has
similarly noted that a plaiifif could seek to certifya narrower @ss after the
Second Circuit upheld the district court'snii of class certification._See In re
Initial Public Offering Sec. Litig., 483 F.3at 73. The Second Circuit stated that
the district court “can be expected to give such a request full and fair
consideration.” _In re lfial Public Offering Seclitig., 483 F.3d at 73. On
remand, the Honorable Shira A. ScheindlUnited States District Judge for the
Southern District of New York, “held th#he revised class definition satisfied the
Rule 23 certification requirements” for purposés class settlemé 1n re Initial
Public Offering Sec. Litig.,, 2011 WL2732563, at *3 (S.D.N.Y. July 8,
2011)(Scheindlin, J.). On the other hand, pkentiffs need to be careful not to
turn a new class certification motion into a motion to reconsider, thereby asking
the Court to apply the standards bgable to motions to reconsider.

Anderson Living Tr. v. WPX Energy Prod., O, No. CIV 12-0040, 2016 WL 5376325, at *9

(D.N.M. Aug. 27, 2016)(BrowningJ.)(“Anderson”). In summgy the Tenth Circuit has not
explicitly ruled on this issue, buther Courts of Appeals havelaast implied that a court need
not hold a plaintiff to the class definition in tbperative complaint. For these reasons, the Court
concludes that a plaintiff is not bound to thass definition in the operative complaint for
purposes of a second motion to certify a clasas€actions are hard work for the Court and the
parties; the Court and the pastiaeed to conform the pleadintgsthe reality of discovery, a
lengthy class certifidon hearing, and the judicial resouscexpended in analyzing all of the
extensive evidence on record. Some flexibilityhet more formality -- is needed in crafting a

class action where ong warranted.
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LAW REGARDING WAIVER OF CLAIMS

The Tenth Circuit has noted, in the contexwafiver on appeal, that, “if the theory was
intentionally relinquished or abhdoned in the district courtye usually deem it waived and

refuse to consider it.” _Richision v. m&st Group, Inc., 634.8d 1123, 1127 (10th Cir.

2011)(Gorsuch, J.). “Waiver occurs when a party deliberately considers an issue and makes an

intentional decision to forgd.” United States v. Cruz-Rodriguez, 570 F.3d 1179, 1183 (10th

Cir. 2009). “We typically find wexer in cases where a partyshavited the error that it now
seeks to challenge, or where a party attemptsassert an argument thigpreviously raised and

abandoned below.” United States v. Zaibiorres, 550 F.3d 1202, 1205 (10th Cir. 2008).

In United States v. Zubia-Torres, 5508 at 1207, the Tenth Circuit illustrated the

waiver doctrine:

Similarly, in United States v. Gambino-Zavala, 539 F.3d 1221, 1227 (10th
Cir.2008), the court found waiver, not forfeiture, when defense counsel first
raised an issue and thaffirmatively abandoned it. The defendant moved to
suppress certain evidence, which the gowvemt claimed had been found in plain
view. In a writtenpleading, the defendant argued thatfacts weran dispute,

but during the suppression hearing tvajed the evidentiary basis for the
government’s plain view argument. Thegecutor responded that he thought the
facts were undisputed but that the government could prove its position by
testimony. Defense counsel neither ested the prosecutor's argument nor
insisted that the testimony be hear@éiccordingly, this Court found waived, the
argument that the government had naived that the contband was in plain
view. Defense counsel obviously knewtbé issue. By his action, the defendant
“affirmatively abandoned his challenge the officers’ testimony about the
contraband and waivezhy claim on appeal.

United States v. Zubia-Torres, 550 F.3d at 1207 (internal citation omitted).

LAW REGARDING MODIFICATION OF SCHEDULING ORDERS

“The District Court has wide discretion in rsgulation of pretrial nigers.” Si-Flo, Inc.

v. SFHC, Inc., 917 F.2d 1507, 1514 (10th Cir. 199&cheduling orders, however, “may be

modified only for good cause and with the judgedsisent.” Fed. R. Civ. P. 16(b)(4). Accord
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Street v. Curry Bd. of Cty. Comm’rfNo. CIV 06-0776 JB/KBM, 2008 WL 2397671, at *6

(D.N.M. Jan. 30, 2008)(Browning, J.). The asbry committee notes to rule 16 observe:
[T]he court may modify the scheduta a showing of good cause if it cannot
reasonably be met despite the diligenc¢hefparty seeking the extension. Since
the scheduling order is entdrearly in the litigationthis standard seems more
appropriate than a “manifest injustice” or “substantial hardship” test. Otherwise,

a fear that extensions will not be granted may encourage counsel to request the
longest possible periods for compiggipleading, joinder, and discovery.

Fed. R. Civ. P. 16(b)(4) advisory committee’s note to 1983 amendment.
The Tenth Circuit has held that thencepts of good cause, excusable neglect, and
diligence are related. “The Tenth Circuit . . . has recognized the interrelation between ‘excusable

neglect’ and ‘good cause.” Pulsecard, IncDiscover Card Servs. Inc., 168 F.R.D. 295, 301

(D. Kan. 1996)(Rushfelt, J.)(citing In re Kirkid, 86 F.3d 172, 175 (10th Cir. 1996)). “Properly
construed, ‘good cause’ means that scheduling desdtiannot be met despite a party’s diligent

efforts.” Street v. Curry 8. of Cty. Comm’rs, 2008 WL 2397671,"#. See Advanced Optics

Electronics, Inc. v. Robins, 769 F. Supp. 2d3,28313 (D.N.M. 2010)(Browning, J.)(noting that

the “rule 16(b) good-cause inquifgcuses on the diligence of the party seeking [to] amend the

scheduling order.”). In_In re Kirkland, the fAta Circuit dealt with the definition of “good

cause” in the context of a pmekssor to modern rule 4(m) of the Federal Rules of Civil

Proceduré,and noted:

® Rule 4(m) provides that

If a defendant is not servedthin 120 days after the complaint is filed, the court -

- on motion or on its own after notice tfoe plaintiff -- must dismiss the action
without prejudice against that defendantooder that servicke made within a
specified time. But if the plaintiff shows good cause for the failure, the court
must extend the time for service for appropriate period. This subdivision (m)
does not apply to service in a foreigpuntry under Rule 4(f) or 4(j)(1).
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[W]ithout attempting a rigid or all-encgpassing definition of ‘good cause,’ it
would appear to require Bast as much as would bequired to show excusable
neglect, as to which simple inadvertecenistake of counsel or ignorance of the
rules usually does not suffice, and sorheveing of ‘good faith on the part of the
party seeking the enlargement andneoreasonable basis for noncompliance
within the time specified’ is normally required.

86 F.3d at 175 (emphasis in original)(quotidgtnam v. Morris, 833 F.2d 903, 905 (10th Cir.

1987))(internal quotation mies omitted). The Tenth Circuéxplained that Putnam v. Morris

“thus recognized that the twoasidards, although interrelatede arot identicaland that ‘good

cause’ requires a greater showthgn ‘excusable neglect.’In re Kirkland, 86 F.3d at 175.
Where a party is diligent in its discoveziforts and nevertheless cannot comply with the

scheduling order, the Court has found good cawsenodify the scheduling order if the

requesting party timely brings feard its request. In_Advaad Optics Electronics, Inc. v.

Robins, the Court found that, where the defendahnot conduct discovery or make any good-
faith discovery requests, and where the defendignhot make efforts “diligent or otherwise” to
conduct discovery, the defendant did not, theesfehow good cause to modify the scheduling

order. 769 F.Supp.2d at 1313 n.8._In Street vryadBd. Of Cty. Comm’rs, however, the Court

found that the plaintiff had “shown good causedaielay in seeking leave to amend,” because
she “was diligent in pursuing discovery . .[and] brought to the Court’'s attention her
identification of an additional claim in a tinyetnanner,” where she diseered the claim through

“documents provided in discovery.” 2008L 2397671, at *11. In Montoya v. Sheldon, No.

CIV 10-0360 JB/WDS, 2012 WL 5353493 (D.N.M. O¢t.2012)(Browning, J.), the Court did

not find good cause to modify the scheduling oraled reopen discovery, and refused to grant

Fed. R. Civ. P. 4(m). The Tenth Circuit in ta Kirkland interpreted rule 4(j), which was
substantially identical. See 86 F.3d at 174 (“Rule 4(j) requieesdhrt to dismiss a proceeding
if service has not been made upon the defendathin 120 days after filing and the party
responsible for service cannot showgood cause why it was not made.”).
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the plaintiffs’ request do so, whettege plaintiffs’ excuse for not disclosing their expert before the
close of discovery was that they thought ttied case would settle and they would thus not
require expert testimony. See 204/2. 5353493, at *14. The Court noted:

The [plaintiffs] filed this case on April5, 2010. Because [Plaintiff] D. Montoya

had seen the physician before that date fact that the [plaintiffs] are only now

bringing the physician forward as a ngwtlentified expertwitness, over two

years later, and over one aadhalf years after the deadline to disclose expert

witnesses, does not evidence circumstancegich the Court can find excusable
neglect nor good cause.

2012 WL 5353493, at *14.

In Scull v. Management & Tming Corp., 2012 WL 1596962 (D.N.M. May 2,

2012)(Browning, J.), the Court denied a plaintiffequest for an extension of time to name an
expert witness against a defendaifitie plaintiff asserted that hed waited to name an expert
witness until a second defendant joined the dasea scheduling order was effect before the
second defendant entered the case. The @Couadluded that the plaintiff should have known
that he would need to name an expert witregganst the defendant e&dy in the case. See
2012 WL 1596962, at *8. The Court determined that plaintiff was seakg “relief from his
own disregard” for the delide. 2012 WL 1596962, at *8.“Despite his knowledge that
[defendant] PNA had yet to enter the case, [pilfirScull chose to allow the deadline to pass
without naming expert witnesses againsef@hdant] MTC.” 202 WL 1596962, at *8.
Regarding the defendant who entered the caselater date, however, the Court allowed the
plaintiff an extension of time to name an estpeitness, because it “was not unreasonable for
Scull to expect a new deadline to name expemesses upon PNA’s #ance into the case
because he had not yet had the opportunity togengediscovery against PNA as he had against
MTC.” 2012 WL 1596962, at *9. The Court also notkdt not naming an expert witness “is a

high price to pay for missing aeddline that was arguably unrealistic when it was set,” as Scull
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could not have determined the need for an expigness until aer PNA enteredhe case. 2012
WL 1596962, at *9.

In Stark-Romero v. National RailroaBassenger Co (AMTRAK), 275 F.R.D. 544

(D.N.M. 2011)(Browning, J.), the Court concludéhat a lawyer had shown excusable neglect
when he missed a scheduling deadline becaas® after his son’s weing, his father-in-law
developed a tumor in his chest, and the lavareanged his father-in-law’s medical care, and
only after the lawyer returned to his work did realize that a deadline passed. See 275 F.R.D.
549-550. The Court noted that tlasvyer could have avoided missing the deadline had he not
left his work until the last minute, just befdnés son’s wedding, but ccluded that the lawyer
had demonstrated good faith and missed the deduticeuse of “life crisesand not because of

his inadvertence. 275 F.R.D. 549-550. West v. New MexicoTaxation and Revenue

Department, No. CIV 09-0631 JB/CEG, 2010 8834341 (D.N.M. July 29, 2010)(Browning,
J.), the Court allowed a pldifi extended time to file a r@®nse to a defendant’s motion for
summary judgment, in part because of the diffic that the plaintiff's counsel experienced
attempting to obtain depositions with certain defense withesses, and thus it was not her fault, and
in part because cross-motions on summary juegrare particularly helpful for the Court:
[C]ross-motions tend to narrow the factisdues that would proceed to trial and
promote reasonable settlements. In some cases, it allows the Court to determine
that there are no genuine issues for aral thereby avoid the expenses associated

with trial. The Court prefers toeach the merits of motions for summary
judgment when possible.

2010 WL 3834341, at **4-5. On the other handLiles v. Washington Tru Solutions, LLC, No.

CIV 06-854 JB/CEG, 2007 WL 2298440 (D.N.Mune 13, 2007)(Browning, J.), the Court

denied a plaintiff’'s request for additional time to respond to a defendant’s motion for summary
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judgment, when the only rationatleat the plaintiff provided wathat its counsel’s “family and
medical emergencies” precluded the plddritom timely responding. 2007 WL 2298440, at *2.

LAW REGARDING AMENDING TH E PLEADINGS BEFORE TRIAL

Rule 15(a) provides that a party may amersdoniher pleading as a matter of right within
twenty-one days of serving it amdthin twenty-one days of thgervice of a rggonse pleading.
See Fed. R. Civ. P. 15(a). Otherwise, the pautgt obtain the opposing parties’ consent or the
court’s leave -- which should be “freely give[n]..when justice so requires” -- to amend his or
her pleading. Rul&5(a) provides:

@) Amendments Before Trial.

(1) Amending as a Matter of Course. A party may amend its
pleading once as a matter of course within:

(A) 21 days serving it, or

(B) if the pleading is on& which a responsive
pleading is required, 2days after service of
a responsive pleading or 21 days after
service of a motion under Rule 12(b), (e), or
(f), whichever is earlier.

(2) Other Amendments. In all other cases, a party may
amend its pleading only with the opposing party’s written
consent or the court’s leave. The court should freely give
leave when justice so requires.

3) Time to Respond. Unless the court orders otherwise, any
required response to an amded pleading must be made
within the time remaining to respond to the original
pleading or within 14 days tafr service of the amended
pleading, whichever is later.

Fed. R. Civ. P. 15(a). Under rule 15(a), thartshould freely granebve to amend a pleading

where justice so requires.e&In re Thornburg Mortg., Inc. Sec. Litig., 265 F.R.D. 571, 579-80

(D.N.M. 2010)(Browning, J.);_Youell v. Rsell, No. 04-1396, 200 WL 709041, at *1-2
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(D.N.M. Feb. 14, 2007)(Browning, J.); BurlesunENMR-Plateau Tele. Co-op., No. 05-0073,

2005 WL 3664299, at *1-2 (D.N.M. Sept. 23, 2005)(Bning, J.). The Supreme Court of the
United States has stated that, in the absen@n @pparent reason such as “undue delay, bad
faith or dilatory motive . . . repeated failute cure deficiencies by amendments previously
allowed, undue prejudice to the opposing party Ioyugiof allowance of the amendment, futility

of amendment, etc.,” leave to amend should be freely given. Foman v. Davis, 371 U.S. 178, 182

(1962). Furthermore, the Tenth Circuit has he#t thstrict courts shodlgrant a plaintiff leave

to amend when doing so would yield a mer@as claim. _See Curley v. Perry, 246 F.3d 1278,

1284 (10th Cir. 2001). See alsore Thornburg Mortg., Inc. $elitig., 265 F.R.D. at 579-80.

A court should deny leave to amend undde 15(a), however, where the proposed

“amendment would be futile.” Jefferson C8ch. Dist. v. Moody's Invsor’'s Serv., 175 F.3d

848, 859 (10th Cir. 1999). See In re Thornburg Mortg., Inc. Sec. Litig., 265 F.R.D. at 579-80.

An amendment is “futile” if the pleading, “as amaked, would be subject to dismissal.” In re

Thornburg Mortg., Inc. Sec. Ldi, 265 F.R.D. at 579-80 (citing T8@ommc’ns Network, Inc. v.

Turner Network Television, Inc., 964 F.2d 1022, 1028 (10th Cir. )99% court may also deny

leave to amend “upon a showingwfdue delay, undue prejudiceth® opposing party, bad faith
or dilatory motive, [or] failure to cure deficieles by amendments previously allowed.” In re

Thornburg Mortg., Inc. Sec. Litig., 265 F.R.Bt 579 (quoting Frank v. U.S. W., Inc., 3 F.3d

1357, 1365-66 (10th Cir. 1993)).
“The ... Tenth Circuit has emphasized tfdhe purpose of [rud 15(a)] is to provide
litigants the maximum opportunity for each claimbe decided on its merits rather than on

procedural niceties.”_B.T. ex réB.T. v. Santa Fe Pub. Sch., No. 05-1165, 2007 WL 1306814,
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at *2 (D.N.M. March 12, 2007)(Browning, J.)(dqurey Minter v. Prime Equip. Co., 451 F.3d

1196, 1204 (10th Cir. 2006)).
If a party seeks to amendshor her pleading after the time for seeking leave for pleading
amendments has passed under a scheduling dnéer;, in addition to meeting rule 15(a)(2)’s

requirements, he or she must satisfy ruldb}(@)’s good-cause requirement. See Gorsuch, Ltd.,

B.C. v. Wells Fargo Nat'| Bank Ass’n, 7782.3d 1230, 1240 (10th Cir. 2014)(Matheson, J.)

(“After a scheduling order deadline, a party segkeave to amend mudemonstrate (1) good
cause for seeking modification under Fed. R. ®v16(b)(4) and (2) satisfaction of the Rule
15(a) standard.”). Rule 16(d) states: “A schedule may be modified only for good cause and
with the judge’s consent.” Fed. R. Civ. P. 164b. “In practice, this standard requires the
movant to show the ‘scheduling deadlineswa@ be met despite [the movant's] diligent

efforts.” Gorsuch, Ltd., B.C. v. Wells Fardéat'l| Bank Ass’'n, 771 F.3d at 1240. The rule

“focuses on the diligence of tiparty seeking leave to modifydlscheduling order to permit the

proposed amendment.” _Advanced Optics Eletnc. v. Robins, 769 F. Supp. 2d 1285, 1313

(D.N.M. 2010)(Browning, J.)(“Properly construédpod cause’ means that scheduling deadlines

cannot be met despite a party’s diligent effdjit See Gerald v. Locksley, 849 F. Supp. 2d

1190, 1209-11 (D.N.M. 2011)(Browning, J.)(same).
The Court has previouslyated that its rule 16(b) goamkuse inquiry focuses on the

diligence of the party seeking to amend the scheduling order. See Walker v. THI of N.M. at

Hobbs Ctr., 262 F.R.D. 599, 602-03 (D.N.M. 2@ owning, J.);_Guidnce Endodontics, LLC

v. Dentsply Intl, Inc., No. 08-11012009 WL 3672505, at *2-3 (D.N.M. Sept. 29, 2009)

(Browning, J.);_Trujillo v. Bl. of Educ. of the Albuquerqueub. Sch., Nos. 02-1146 and 03-
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1185, 2007 WL 2296955, at *3 (D.N.M. June 5, 2007)(BromgnJ.). The United States District
Court for the District oSouth Carolina has stated:

Rule 16(b)’'s “good cause” standard is much different than the more lenient
standard contained in Rule 15(a). RuiEb) does not focus on the bad faith of
the movant, or the prejudice to the oppgsparty. Rather, it focuses on the
diligence of the party seeking leave to modify the scheduling order to permit the
proposed amendment. Properly comstt, “good cause” means that scheduling
deadlines cannot be met despite a partyligatit efforts. Inother words, this
court may “modify the schedule on hosving of good cause if [the deadline]
cannot be met despite the diligence tbie party seeking the extension.”
Carelessness is not compatible with a finding of diligence and offers no reason for
a grant of relief.

Dilmar Oil Co., Inc. v. Federated Mut. InSo., 986 F. Supp. 959, 980 (D.S.C. 1997)(Currie, J.)

(citations omitted), aff'd, 129 F.3d 116 (4th Cir. 1997). See Denmon v. Runyon, 151 F.R.D.

404, 407 (D. Kan. 1993)(O’Connor, J.)(affirming ander denying the plaintiffs motion to
amend after the deadline which the schedubinder established had gsed and stating that,
“[tlo establish ‘good cause,’ thparty seeking to extend the déad must establish that the

scheduling order’s deadline could not have beet with diligence”). _Cf. SIL-FLO, Inc. v.

SFHC, Inc., 917 F.2d 1507, 1518-{®0th Cir. 1990)(affirming, underule 16(b), denial of a

motion to amend an answer to include a cosmyl counterclaim filedhree months after the
scheduling order deadline).
In In re Kirkland, 86 F.3d 172 (10th Cir. 199@)e Tenth Circuit dealt with the definition

of “good cause” in the context of rule 4{j)The Tenth Circuit noted:

"The version of rule 4(j) thahe Tenth Circuit discussed in In re Kirkland was the version
in effect after the 1983 amendments to ruje 4That version ofule 4(j) provided:

If a service of the summons and conmptias not made upoa defendant within

120 days after the filing ofhe complaint and the party on whose behalf such
service was required cannot show good cause why such service was not made
within that period, the action shall besdiissed as to that defendant without
prejudice upon the court’'swn initiative with notice to such party or upon
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[W]ithout attempting a rigidor all-encompassing deftion of “good cause,” it
would appear to require Bast as much as would bequired to show excusable
neglect, as to which simple inadvertecenistake of counsel or ignorance of the
rules usually does not suffice, and somevahg of “good faith on the part of the
party seeking the enlargement andneoreasonable basis for noncompliance
within the time specifiedis normally required.

86 F.3d at 175 (emphasis omitted)(internal quatamarks omitted)(quoting Putnam v. Morris,

833 F.2d 903, 905 (10th Cir. 1987)). The Tenth @irexplained that Rnam v. Morris “thus

recognized that the two standards, although iel&ed, are not identicaind that ‘good cause’
requires a greater showing than ‘excusalgiglect.” In re Kirkland, 86 F.3d at 175.

Other courts within the Tenth Circuit havddchat “the ‘good case’ standard primarily
considers the diligence of the party . . . seekingx@ension[, who] must show that despite due
diligence it could not have reasonably met the scheduled deadlines. Carelessness is not
compatible with a finding of diligence and offers no reason for a grant of relief.” Pulsecard, Inc.

v. Discover Card Servs. Inc., 168 F.R.D. 295, 801Kan.1996)(Rushfelt, M.J.)(alterations in

original)(internal quotation marks omitted). étHonorable Dale A. Kimball, United States
District Judge for the District of Utah,oncluded that “good causedxisted to amend his
scheduling order when he decided to permit tlanpff's counsel to withdraw as counsel. Kee

v. Fifth Third Bank, No. CIV 06-0602 DAK/PMW2008 WL 183384, at *1 (D. Utah Jan. 17,

2008). Judge Kimball reasoned: “[ljn light ¢iie court’s decision to permit [counsel] to
withdraw . . . the court has determined tlgggod cause exists foamending the existing

scheduling order.”_Kee v. Fifthhird Bank, 2008 WL 183384, at *1.

motion. This subdivision shall not apply to service in a foreign country pursuant
to subdivision (i)of this rule.

Act of Feb. 26, 1983, Pub. L. No. 97-462, 96 Stat. 2527.
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RELEVANT LAW REGARDING CLASS CE RTIFICATION UNDER RULE 23(b)(3).

Rule 23 sets forth the requinents for certifying a class @an under the federal rules.
See Fed. R. Civ. P. 23. All classes must sati§jyall the requiremest of rule 23(a); and
(i) one of the three sets oéquirements under rule 23(b), whehe three setef requirements
correspond to the three categories of classestbatrt may certify._ See Fed. R. Civ. P. 23(a)-
(b). The plaintiff bears the burden of showing that thquirements are met, see Rex v. Owens

ex rel. Okla., 585 F.2d 432, 435 (10th Cir. 1978); Pueblo of Zuni v. United States, 243 F.R.D.

436, 444 (D.N.M. 2007)(Johnson, J.), but, in doubtiages, class certificah is favored, see

Esplin v. Hirschi, 402 F.2d 94, 101 (10th Cir. 1968l[he interests of justice require that in a

doubtful case, . . . any error, if there is to be one, should be committed in favor of allowing the

class action.”); Eisen v. Carlés& Jacquelin, 391 F.2d 555, 563d(Cir. 1968)(“[W]e hold that

... rule [23] should be givenldoeral rather than gestrictive interpretadin, and that [denying
certification] is justified only bya clear showing to that effect . . . .”). In ruling on a class
certification motion, the Court need not accepther party’s representations, but must

independently find the relevant facts by a preponderance of the evidSee Rutstein v. Avis

8Technically, it is the party seeking cexttion, i.e., the movant, who bears the burden
of proof, and defendants may also move fassl certification. _See William B. Rubenstein,
Newberg on Class Actions 8 7:20 (5th ed.). a@practical matter, however, motions for class
certification are made almoskclusively by plaintiffs.

°As the Court has previously noted, Tenth Girprecedent suggesitsat the Court must
show some level of deference to the Complaifdéctual allegations when ruling on a rule 23
motion: “The Court must accept a plaintiff's stdogtive allegations asue,” but it “need not
blindly rely on conclusory allegi@ans which parrot Rule 23,”nal “may consider the legal and
factual issues presented by plaintiff's complaints re Thornburg Mortg., Inc. Sec. Litig., 912
F. Supp. 2d 1178, 1120 (D.N.M. 2012)(Brownidg(citing Shook v. El Paso Cty., 386 F.3d
963, 968 (10th Cir. 2004); J.B. Valdez, 186 F.3d 1280, 1290 n(I0th Cir. 1999); Eisen v.
Carlisle & Jacquelin, 417 U.356, 178 (1974)). SincedlCourt’s statement in In re Thornburg
Mortgage, Inc. Securities Litedion, however, the Tenth Circugsued an opinion stating that
district courts should apply atfgt burden of proof’ to classertification isses. Wallace B.
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Rent-A-Car Sys., Inc., 211 F.3d 1228, 1234 [{1Cir. 2000)(“Going beyond the pleadings is

necessary, as a court must untierd the claims, defenses, redat facts, and applicable
substantive law in order to make a meaningfuedaination of the certification issues.”). “In
determining the propriety of a class action, thestion is not whether thaaintiff or plaintiffs
have stated a cause of action or will prevail anrtrerits, but rather whether the requirements of

Rule 23 are met.”_Anderson v. City of Albuggee, 690 F.2d 796, 799@th Cir. 1982). See

Vallario v. Vandehey, 554 F.3d 1259, 1267 (10th @D09)(“We, of courseadhere to the

principle that class cefitation does not depend on the meritsacfuit.”). Still, the Court must
conduct a rigorous analysis of the rule 23 requiremjeatten if the facts that the Court finds in
its analysis bear on the merits of the suit:

Rule 23 does not set forth a mere fdlag standard. A party seeking class
certification must affirmatively demonsteahis compliance with the Rule -- that
is, he must be prepared to prove thatre are in fact dficiently numerous
parties, common questions of law acf, etc. We recognized in [General
Telephone Co. of the Southwest v.] Faldbat “sometimes it may be necessary
for the court to probe behind the plesgs before coming to rest on the
certification question,” and that certificati is proper only if “the trial court is
satisfied, after a rigorous analysis, tha firerequisites of Rel 23(a) have been
satisfied.  Actual, not presumedomformance with Rule 23(a) remains
indispensable.” Frequently that “rigorous analysis” will entail some overlap with
the merits of the plaintiff's underlying clai That cannot be helped. The class
determination generally involves consideyas that are enmeshed in the factual
and legal issues comprising the plainsf€ause of action. Nor is there anything

Roderick Revocable Living Trust v. XTO Energy, Inc., 725 F.3d 1213, 1218 (10th Cir. 2013).
This request is consistent with the generahdr in the federal judiciary towards using an
ordinary preponderance standido find facts at thelass certification stageSee, e.g., Teamsters
Local 445 Freight Div. Pension Fund v. Bonmttiar, Inc., 546 F.3d 196, 202 (2d Cir. 2008); In

re Hydrogen Peroxide Litig., 552 F.3d 305, 3AB«3d Cir. 2008); William B. Rubenstein,
Newberg on Class Actions 8 7:21 (5th ed.)(ingcthe shift in the case law from deferring to
plaintiffs’ representations tadopting an ordinary prepondecanstandard, and disclaiming the
Court’s statement from In re Thornburg Mortgaiee. Securities Litigation -- a statement that
earlier versions of the treatise espoused). Thus, although the Tenth Circuit has not yet explicitly
adopted the preponderance standardact-finding in class ceftcation analyses, it most likely
will, and the Court will employ that standard here.
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unusual about that consequence: The necessibuching aspects of the merits in
order to resolve preliminary mattersge jurisdiction and venue, is a familiar
feature of litigation.

Wal-Mart Stores, Inc. v. Dukes, 131 S. @641, 2551-52 (2011)(Scalia, J.)(“Wal-Mart.”) In a

subsequent, seemingly contretdry admonition, however, thaifreme Court cautieed district
courts not to decide the case’s itseat the class cgfication stage:

Although we have cautioned that a courtlass-certificationanalysis must be
“rigorous” and may “entail some overlapith the merits of the plaintiff's
underlying claim,” Rule 23 grants coun® license to engge in free-ranging
merits inquiries at the certification stag®lerits questions nyabe considered to

the extent -- but only to the extent -- that they are relevant to determining whether
the Rule 23 prerequisites for class certification are satisfied.

Amgen Inc. v. Conn. Ret. Plans & Trust Funti33 S. Ct. 1184, 1194-95 (2013)(Ginsburg, J.).

To reconcile these two directives, the Court ¥wid facts for the purposes of class certification
by the preponderance of the evidenbut will allow the part® to challenge these findings
during the subsequent merits stage of this ca$his approach is analogous to preliminary

injunction practice, and many circuits have enddrg. See Abbott v. Lockheed Martin Corp.,

725 F.3d 803, 810 (7th Cir. 2013); In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 313

(3d Cir. 2008);_Gariety v. Gramhornton, LLP, 368 F.3d 356, 366 (4th Cir. 2004). Because of

the res judicata effect a class judgment has on absent parties, a court may not simply accept the
named parties’ stipulation that class certtiica is appropriate, but must conduct its own

independent rule 23 analysis. See Amcheod® Inc. v. Windsor, 521 U.S. at 620-22. In

taking evidence on the question of class certification, the Federal Rules of Evidence apply, albeit

in a relaxed fashion. Séederson, 306 F.R.D. at 378 n.39.

1. Rule23(a).

All classes must satisfy the prerequisites of rule 23(a):
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(@) Prerequisites One or more members of a class may sue or be sued as
representative parties ontadf of all members only if:

(1) the class is so numerous that joinder of all members is
impracticable;

(2)  there are questions of law or fact common to the class;

(3) the claims or defenses dlhe representative parties are
typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect
the interests of the class.

Fed. R. Civ. P. 23(a). “A party seeking to cerifyclass is required to show . .. that all the

requirements of [rule 23(a)] are clearly meReed v. Bowen, 849 &d 1307, 1309 (10th Cir.
1988). “Although the party seeking to certify @s$ bears the burden of proving that all the
requirements of Rule 23 are mtte district court must engageits own ‘rigorous analysis’ of

whether ‘the prerequisites of Rule 23(a) haeen satisfied.” _Shook v. El Paso Cty., 386 F.3d

963, 968 (10th Cir. 2004)(quoting Gen. T€lo. of the S.W. v. Falcon, 457 U.S. 147, 161

(1982))(citing_Reed v. Bowen, 849 F.2d at 1309). €Hesir requirements are often referenced

as numerosity, commonality, typicality, and adequacy, respectively. The commonality
requirement is particularlselevant to this case.

Rule 23(a)(2) requires that “theeare questions of law cadt common to the class.” Fed.
R. Civ. P. 23(a)(2) (emphasis added). Even Uaktifferences in the claims of the individual
putative class members should not result inlemial of class cefication where common

guestions of law exist.”_In re Intelcom @p Sec. Litig., 169 F.R.D. 142, 148 (D. Colo. 1996).

See_Adamson v. Bowen, 855 F.2d 668, 676 (10th I888)(“That the claims of individual

putative class members may differ factually shawdtdpreclude certification under Rule 23(b)(2)

of a claim seeking the applitan of a common policy.”); Lopex. City of Santa Fe, 206 F.R.D.

-48 -



285, 289 (D.N.M. 2002)(Vazquez, J.)(“Commonalié&guires only a single issue common to the
class, and the fact that ‘the claims of indival putative class members may differ factually
should not preclude ceithtion under Rule 23j(2) of a claim seekinghe application of a
common policy.” (citations omitted)). A sirgicommon question will suffice to satisfy rule
23(a)(2), but the question must be one “that isreétd the validity of eaclone of the claims.”
Wal-Mart, 131 S. Ct. at 2551.

“The commonality requirement has been applied permissively in securities fraud

litigation.” In re Initial Pub. Offering Sec. Litig., 227 F.R.D. 65, 87 (S.D.N.Y. 2004).

“Securities cases oftenvolve allegations of common coussef fraudulent conduct, which can
be sufficient to satisfy the conamality requirement.” 5 Jerol8. Solovy, Ronald L. Marmer,

Timothy J. Chorvat & David MFeinberg, Moore’s Federal Ptae § 23.23[4][b], at 23-77 (3d

ed. 2004). “Where the facts as alleged shbat Defendants’ course of conduct concealed
material information from an entire putative clak® commonality requirement is met.” In re

Oxford Health Plans, Inc. Sec. Litig., 191 FDR369, 374 (S.D.N.Y. 2000)Accord Initial Pub.

Offering, 227 F.R.D. at 87 (“In general, wheavatative class members e been injured by
similar material misrepresentations and omissidime commonality requirement is satisfied.”).
The commonality requirement was widely peved to lack teeth before the Supreme
Court’s decision in_Wal-Martwhich grafted the following wuirements onto rule 23(a)(2):
() that the common question ¢entral to the validity of each claim that the proposed class
brings; and (ii) that the comwn question is capable of a commanswer._See Wal-Mart, 131
S. Ct. at 2550-52. In that case, a proposadscbf about 1.5 million current and former Wal-
Mart employees sought damages under TKE for Wal-Mart's alleged gender-based

discrimination. _See 131 S. Ct. at 2547. Welrt, however, had no centralized company-wide
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hiring or promotion paty, instead opting to leave personnel matters to the individual store
managers’ discretion.__See 131 S. Ct. at7288. The plaintiffs argued that, although no
discriminatory formal policy applied to aproposed class members strong and uniform
‘corporate culture’ permits bias against woméo infect, perhapssubconsciously, the
discretionary decisionmaking of each one of[\Mart's thousands of managers -- thereby
making every [proposed class mamthe victim of one common siriminatory practice.” 131

S. Ct. at 2548. The Supreme Court disagreedsihnet a theory constitutes a common question
under rule 23(a)(2).

The crux of this case is commonality -- the rule requiring a plaintiff to
show that “there are questiooklaw or fact common to éhclass.” Rule 23(a)(2).
That language is easy to misreadncsi “[ajny competently crafted class
complaint literally raises common ‘questions.” Nagareda, Class Certification in
the Age of Aggregate Proof, 84 WU. L. Rev. 97, 131-132 (2009). For
example: Do all of us plaintiffs indeeslork for Wal-Mart? Do our managers
have discretion over pay? Is that anlawful employment practice? What
remedies should we get? Reciting thesestjomles is not sufficient to obtain class
certification. Commonality requires theapitiff to demonstrate that the class
members “have suffered the same injuiiydicon, 102 S. Ct. at 2364. This does
not mean merely that they have all stéfd a violation of the same provision of
law. Title VII, for example, can begiolated in many ways -- by intentional
discrimination, or by hiring and promotioniteria that result irdisparate impact,
and by the use of these practices on thegdartany different superiors in a single
company. Quite obviously, the meraioh by employees of the same company
that they have suffered a Title VII injury, or even a disparate-impact Title VII
injury, gives no cause to belie that all their claimsan productively be litigated
at once. Their claims nstidepend upon a common cortien -- for example, the
assertion of discriminatory bias on thetpaf the same supervisor. That common
contention, moreover, must be of such &aurethat it is capable of classwide
resolution -- which means that determination of its truth or falsity will resolve an
issue that is central to the validity @déich one of the claims in one stroke.

What matters to class certification . . . is not the raising of
common “questions” -- even in dres -- but, rather the capacity of
a classwide proceeding to generate comiaswers apt to drive
the resolution of the litigation. Dissimilarities within the proposed
class are what have the potehtia impede the generation of
common answers.
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Wal-Mart, 131 S. Ct. at 2550-51ni@hasis in original)(quoting N@reda,_supra, at 132). In

EQT Production Co. v. Adair, 764 F.3d 347 (4th @D11), the United States Court of Appeals

for the Fourth Circuit stated:

We first review the aspects of the dit court’s analysis that apply to all
five royalty underpayment classes.

At bottom, the district court believed that both the commonality and
predominance requirements of Rule 23 were satisfied by the same basic fact: the
defendants employed numerous uniform pcas related to the calculation and
payment of CBM [coalbed methane gasyalties. These common practices are
not irrelevant to Rule 23(b)’s predomaimce requirement. But we hold that the
district court abused its discretion bylifeg to consider the significance of this
common conduct to theroader litigation.

The district court identified numersicommon royalty payment practices.
For example, it noted that EQT sells all of the CBM it produces in Virginia to an
affiliate, EQT Energy, and that “all roygltowners within the same field have
been paid royalties based the same sales price for the CBM.” With respect to
CNX, it noted that CNX “has uniform pioies and procedures which governed its
calculation of CBM revenues,” and thatt has deducted severance and license
taxes when calculating rolyigs since January 1, 2004.”

That the defendants engaged namerous common practices may be
sufficient for commonality purposes. Awted above, the plaintiffs need only
demonstrate one common question offisient importance to satisfy Rule
23(a)(2).

764 F.3d at 366 (citations omitted).

In Wal-Mart, Justice Scalia stated: “Wal-Mé&tentitled to individualized determinations
of each employee’s eligibility for backpay.” 1$1 Ct. at 2546. From this observation, he then
concluded:

Because the Rules Enabling Act forbids interpreting Rule 23 to “abridge, enlarge

or modify any substantive right,” 28 8.C. § 2072(b), a class cannot be certified

on the premise that Wal-Mart will not be entitled to litigate its statutory defenses

to individual claims. And because the necessity of that litigation will prevent

backpay from being “incidental” to ¢hclasswide injunctim respondents’ class

could not be certified even assuming, arguendo, that “incidental” monetary relief
can be awarded to a 23(b)(2) class.
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Wal-Mart, 131 S. Ct. at 2561. Thus, the commonstjae or questions cannot be “incidental,”
nor can the plaintiff submit a long list of “incidaii questions or issues, and say that they
predominate over the real issues to be used.

2. Rule23(b).

Once the court concludes that the threshotpiirements have been met, “it must then
examine whether the class falls within at least ohthree categories of suits set forth in Rule

23(b).” Adamson v. Bowen, 855 F.2d at 675.e 885 ex rel. Stricken. Devaughn, 594 F.3d

1188, 1199 (10th Cir. 2010)(“In addition to satisiyiRule 23(a)’s requirements, the class must
also meet the requirements of one of the typfeslasses described in subsection (b) of Rule
23."). Rule 23(b) provides tha class action is appropriatetife threshold requirements are
satisfied, and the case falls into aremore of three categories:

(b) Types of Class Actions. A class action may be maintained if Rule 23(a)
is satisfied and if:

(2) prosecuting separate act by or against individual
putative class members would create a risk of:

(A) inconsistent or varying adjudications with
respect to individual putative class members
that would establish incompatible standards
of conduct for the party opposing the class;
or

(B) adjudications with respect to individual
putative class membetbat, as a practical
matter, would be dispositive of the interests
of the other members not parties to the
individual adjudications  or  would
substantially impair or impede their ability
to protect their interests;

(2)  the party opposing the classshacted or refused to act on
grounds that apply generally to the class, so that final
injunctive relief or corresponding declaratory relief is
appropriate respecting tlotass as a whole; or
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(3)  the court finds that the questions of law or fact common to
putative class members predominate over any questions
affecting only individual memberand that a class action is
superior to other available nmetds for fairly and efficiently
adjudicating the controversy. The matters pertinent to
these findings include:

(A)

(B)

(©)

(D)

the putative class members’ interests in
individually controlling the prosecution or
defense of separate actions;

the extent and nature of any litigation
concerning the controversy already begun
by or against putative class members;

the desirability or undesirability of
concentrating the litigation of the claims in
the particular forum; and

the likely difficulties in managing a class
action.

Fed. R. Civ. P. 23(b). “Only one dile 23(b)’s subdivisions mubg satisfied to meet the class-

action requirements.”_Gonzales v. City Abuquerque, No. CIV 09-0520 JB/RLP, 2010 WL

4053947, at *11 (D.N.M. Aug. 21, 2010)(Browning)(citing Carpenter v. Boeing, Co., 456

F.3d 1183, 1187 (10th Cir. 2006)(statitltat the district court nai determine whether a suit

“falls within one of the categories of actions maintainable as class actions”)).

The three categories of class actions --lye&bur, as rule 23(b)(1) contains two

subcategories, known as (b)(1)(and (b)(1)(B) class actions -- amet of equal utility. Class

actions under (b)(1) can be certtfienly in very particular cimstances. Class actions under

(b)(2) are broadly availab) but are only capable of seekinguirctive or declatory relief, and

not damages. Far and away the most contr@larisss action category, (b)(3), can be brought

for class-wide damages, injunctive relief, declamatrelief, or any combistion thereof. Class

actions under (b)(3) always reqeiinotice to all proposed class migers of certifiation of the
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class, and those individuals mi& given the opportunity to opt oifithey so desire. See Fed.

R. Civ. P. 23(c)(2)(B);_Phillipetrol. Co. v. Shutts, 472 U.&t 812 (“[W]e hold that due

process requires at a minimum that an absemtgf be provided with an opportunity to remove
himself from the class by executing and returningog out’ or ‘requesfor exclusion’ form to

the court.”). The other class action categoriesyever, are ordinarily mandatory, and neither
notice nor opportunity to opt out needs todgreen. See Fed. R. Civ. P. 23(c)(2)(B); Phillips

Petrol. Co. v. Shutts, 472 U.S. at 811 n.3 (lingtthe constitutional requirement of an opt-out

notice “to those class actions whiseek to bind known plaintiffsoncerning claims wholly or
predominately for money judgments”). The Courl Waicus on the most important form of class

action, the (b)(3) damages class actin.

%The Court will briefly address the other classgtion types. Rule 23(b)(1) contains two
subcategories of class action)(@®(A) actions and (b)(1)(B) &éions; a class need satisfy the
requirements of only one to lmertified. See Fed. R. Civ. P. Bj(1). Class actions under
(b)(1)(A) are designed to avoid the situationwhich a defendant subject to suit by multiple
plaintiffs is ordered to undexke incompatible courses a@bnduct as a result of the non-
centralized nature dhe adjudication._See Fed. R. Civ. P. 23(b)(1)(A). “Incompatible” means
more than simply inconsistent. A situationvitnich, for example, a defendant was ordered to
pay $10,000.00 to a plaintiff in one case, was @ddo pay ten million dollars to another
plaintiff in an identical or similacase, and was found to not bdaatlt at all inyet another case,
may be inconsistent, but it does not createdmpatible standards of conduct for the party
opposing the class.” Fed. R. Civ. P. 23(b)(1)(A). Such alleged inconsistency is a normal and
expected part of the system of individualizadjudication used by éhjudiciary to apply a
uniform set of laws to variec€tual settings. What (b)(1)(A) is designed to avoid is injunctive
or declaratory “whipsawing,” irwhich, e.g., one court ordees school district to close an
underperforming inner-city school and bus itsdsints to suburban schepland another court
orders the district to kedpe school open and bus suburbaments in to the school.

Class actions under (b)(1)(B) serve a simitde, but apply when varying adjudications
would result in practically- rather than legally -- incomphle judgments._See Fed. R. Civ. P.
23(b)(1)(B). Rule (b)(1)(B) applies whenretldefendant has possessor control of aes -- a
pot of money or thing that constitutes the retigdt the proposed class seeks -- and the relief
sought by all the individual members of the proposed class woulgl timan exhaust thes. For
example, if a Ponzi scheme operator took tdiob dollars of invesbrs’ money, and, upon law
enforcement’s discovery of the scheme, hady six billion dollas remaining, then the
individual investors’ claims toecover their rightful share waliladd up to four billion dollars
more than existed in thes. Thus, the court might certify a)(th)(B) class action to ensure that
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the custodian of thees does not pay out the entires to the first investors to file suit, but,
instead, distributes thres fairly among all investors.

The two subcategories of (b)(1) class actiomehather things in common as well. Both
exist, in a sense, for the benefit of the defehdamt least relative to (b)(2) and (b)(3) class
actions -- and are rarely brought,part because plaintiffs have little incentive to bring them. In
the (b)(1)(B) example, each investor hopes to recthefull value of his or her investment, not
a 60% value, and thus is incentivized to fileaasindividual. In the (b)(1)(A) example, the
plaintiff seeking to close down ehschool (i) does not care about ihconsistent obligations of
the school district, and (ii) wouldhther not be joined in a claastion with plaintiffs who want
to keep the school open. dta (b)(1) class actions, alongitlv (b)(2) class actions, are
mandatory: if certified, no person covered under the class definition may opt out of it or pursue
his or her own individual claim. As such, naine needs to be given to the class members that
they are part of ongoing litigatn, although the certifgig court may elect talirect notice in
appropriate circumstances. Sesd. R. Civ. P. 23(c)(2)(A).

Class actions under (b)(2) provide for injuretior declaratory relief when a defendant
has “acted or refused to act on grounds thatyagpherally to the class.” Fed. R. Civ. P.
23(b)(2).

The key to the (b)(2) class is “the indivisible nature of the injunctive or
declaratory remedy warranted -- the notibat the conduct is such that it can be
enjoined or declared unlawful only as tbda the class members or as to none of
them.” Nagareda, supra, H32. In other wals, Rule 23(b)(2) applies only when

a single injunction or declaratory judgntevould provide relief to each member
of the class. It does not authorizasd certification wheeach individual class
member would be entitled to dfferent injunction or dedratory judgment
against the defendant. Similarly, it dorot authorize class certification when
each class member would be entitledato individualized award of monetary
damages.

Wal-Mart, 131 S. Ct. at 2557 (emphasis in origindlhe (b)(2) class acih was invented for the
purpose of facilitating civil rights suits, and much of its use is in that field today. See William B.
Rubenstein, Newberg on Class Actions 8 4:2th @&d. 2017)(“Newberg”). The (b)(2) class
action allows civil rights litigants to advocate on bdébéall similarly situated individuals, such

as a disenfranchised black voter represgnta class of all black voters within an
unconstitutionally drawn district or a jail inmate representing all inmates in an overcrowding
case. Anyone familiar with theation’s seminal civil rights cas, however, knows that many of
them are not brought as classi@as, which raises a question:

[W]hy would anyone ever bring one? . Th[is] inquiry is generated because if

an individual litigant pursuean individual case for injunctive relief and prevails,
she can generally get all of the remedy that she needs without going through the
hurdles of certifying a class. For exale to return to_Brown v. Board of
Education, once Linda Brown prevailesh her race discrimination claim, her
remedy -- a desegregated school -- was e pursue. Although that remedy
would affect many other persons not a parher litigation, hence making class
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To satisfy rule 23(b)(3), the court must findhét the questions of law or fact common to
the members of the class predominate over angtigms affecting only individual members, and
that a class action is superiordther available methods for the fair and efficient adjudication of
the controversy.” Fed. R. Civ. R3(b)(3) (emphases added). RBB{b)(3) provides that “[t]he
matters pertinent to these findings include’ tiie class members’ interest in individually
controlling the prosecution or defense of sepaeaions; (ii) the extent and nature of any
litigation concerning the controk®y already commenced by or against members of the class;

(ii) the desirability or undesirability of concentireg the litigation of the claims in the particular

certification appropriate, there is no regment that to secure that remedy, she
had to file a class action.

Nonetheless, social change advesatend to pursue class certification
under Rule 23(b)(2) for several reasonBirst, and perhaps most importantly,
Linda Brown will likely graduate from school long before her case ends; if hers is
simply an individual actin, it will become moot and risk dismissal. Class
certification, however, constitutes an exception to the mootness doctrine in certain
circumstances. Second, the scope ofpilamtiff's relief is likely augmented by
certifying a class. It is arguable thditthat Linda Brown would have been able
to secure as a remedy for her indival claim was a desegregated school for
herself, not for students throughout tkatire school district; there is some
relationship between the scope of thessland the scale of the remedy. Third, it
is often the case that the attorneys pungicivil rights actons are doing so as
public interest lawyers paid by anganization like the NAACP Legal Defense
Fund or the American Civil Liberties bn (ACLU); they may therefore have a
financial incentive to pursue a class’s case rather than a series of individual cases
as they have limited resources, andeéhenomies of scale may argue for a class
action suit. Most genergll many civil rights caseare brought as class suits
because the attorneys and clients puguhem conceptualize their efforts in
group, not individual, terms. Thus, whae individual civil rghts plaintiff might
be able to secure the relief that she seeithout a (b)(2) class series of factors
may encourage the pursuit of one.

Newberg 8§ 4:26 (footnotes omitted). Like (b)(1) class actions, (b)(2) class actions are mandatory

-- individuals covered under tlaass definition may not opt ott and do not require notice to
be given to the class. &&ed. R. Civ. P. 23(c)(2)(A).
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forum; and (iv) the difficulties likely to be eountered in the managemeof a class action.
Fed. R. Civ. P. 23(b)(3)(A)-(D).

Rule 23(b)(3)’s first requirement is that questions common to the class predominate over
those that are individualized. See Fed. R. €iv23(b)(3). A question is common when “the

same evidence will suffice for each memberniake a prima facie showing,” Blades v.

Monsanto Co., 400 F.3d 562, 566 (8th Cir. 200%)(giln re Visa Check/MasterMoney Antitrust

Litig., 208 F.3d 124, 136-40 (2d Cir. 2001)), or whee issue is “suscepté#to generalized,

class-wide proof,” In re NasgaCty. Strip Search Case#,1 F.3d 219, 227 (2d Cir. 2006). A

guestion is individual when “the members of agwsed class will need to present evidence that

varies from member to member,” BladesMonsanto Co., 400 F.3d at 566. Although a case

need not present only commauestions to merit certificath, and the presence of some
individual questions does not destroy predomieathe rule 23(b)(3) pdominance requirement
is much stricter than the ru3(a)(1) commonality requiremerthe latter requires only that a
common question or questions exist; the formeguires that the common question or questions

predominate over the individual ones. @@echem Prods., Inc. v. Windsor, 521 U.S. 591, 623-

24; In re Thornburg Mortg., Inc. Sec. Igtj 912 F. Supp. 2d at 1225 (“The predominance

criterion of rule 23(b)(3) is ‘far more demanding’ than rule 23(a)(2)’'s commonality
requirement.”). As the Tenth Circuéddressing a Title VII claim, put it:

The myriad discriminatory acts that Risifs allege (e.g.failure to promote,

failure to train, unequal pay, disrespful treatment, etc.) each require

independent legal analysis, and similarhallenge the predominance requirement
of Rule 23(b)(3) if not also the conamality requirement of Rule 23(a).

Although we do not rest our decisiapon Rule 23(a), cases that interpret
... the commonality requirement of Rule 23(a) illustrate the instant Plaintiffs’
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inability to satisfy Rule 23(b)(3)'s & more demanding’ requirement that
common issues predominate.

Monreal v. Potter, 367 F.3d 1224, 1237 (10th 2004)(Ebel, J.)(footnote omitted).
The predominance question applies to both macro damages -- the total class damages --

and to the micro damages -- the individual dgeza In_Comcast Cprv. Behrend, 133 S. Ct.

1426 (2013), the Supreme Court held thatowld not accept the regression model which the
plaintiffs’ expert had developed as evidencattdamages were susceptible of measurement
across an entire class -- as rule 23(b)(3) requifé® plaintiffs argued four theories of antitrust
violations; one theory was that Comcast Carmcttivities had an antitrust impact, because
Comcast Corp.’s activities reduced the level of competition from “overbuilders,” companies that
build competing cable networks in areas whameincumbent cable company already operates.
The district court found, among other things, that the damages resulting from overbuilder-
deterrence impact could be calculated on a clagssWwakis. To establish such damages, the
plaintiffs relied solely on the testimony d@r. James McClave. Dr. McClave designed a
regression model which compared actual cabieeprin the Philadelphia “Designated Market
Area” with hypothetical prices &t would have prevailed bdbr Comcast Corp.’s allegedly
anticompetitive activities. The model calculated damages of $875,576,662.00 for the entire
class. As Dr. McClave ackndedged, however, the model did neblate damages resulting
from any one theory of antitrust impact. Thetdct court nonetheless certified the class.

The Court of Appeals for the ird Circuit affirmed the distdt court decision. The Third
Circuit concluded that the plaintiffs “providea method to measuradiquantify damages on a
classwide basis,” finding it unoessary to decide “whether the methodology was a just and
reasonable inference or speculation.” 13%.at 1433 (quoting 655 F.3d 182, 206 (3d Cir.

2011)). The Supreme Court grashteertiorari on the question “[Wgther a district court may
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certify a class action without resolving whattlthe plaintiff class had introduced admissible
evidence, including expert testomy, to show that the casesasceptible to awarding damages
on a class-wide basis.” 133 S. Ct. at 24. JuStadia criticized the Third Circuit’s reluctance
to entertain arguments agairise plaintiffs’ damages model “simply because those arguments
would also be pertinent to the nierdetermination . . . .” 133 &t. at 1433. Justice Scalia said
that

it is clear that, under the gqguer standard for evaluatimgrtification, respondents’

model falls far short of establishing trdamages are capable of measurement on

a classwide basis. Without preseg another methodology, respondents cannot

show Rule 23(b)(3) predominance: Quess of individual damage calculations

will inevitably overwhelm questions common to the class.
133 S. Ct. at 1433. Justice Scalia stated timader the Third Circuit's logic, “at the class-
certification stageany method of measurement is accepgabb long as it can be applied
classwide, no matter how arbitrary the measear@simay be. Suchpaoposition would reduce
rule 23(b)(3)’'s predominance requirement aonullity.” 133 S. Ct at 1433 (emphasis in
original).

It is clear that Comcast Corp. v. Behrend &gspto classwide damage It is less clear

that Comcast Corp. v. Behrend’s language appliethe determination ahdividual damages.

There are three ways that the Court codihl with Comcast Corp. v. Behrend and the

determination of individual damage awards. trittse Court could decide that Comcast Corp. v.
Behrend applies only to classwidlamages and is not controllingaditin the determination of
individual damages. Second, the Court could decide that everything that Justice Scalia said
about classwide damages also applies to therdietation of individual damages. Third, the
Court could decide that Justice Saaaid some things relating to the determination of individual

damages, but not the same things that apptjasswide damages. As to the first option, while
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much could be said of limiting Justice Scaliajsinion to classwide damages -- even from the
language of the opinion and from the wordinghsd question presentedthe Court is reluctant

to say that it has nothing to senat might be relevant to thetdemination of individual damages

awards. Some of Justice Scalia’s concerrmibhdmissible evidence to determine damages --
whether classwide or individual damage awardstill seems relevant to whether damages are
classwide or individual. While Justice Scakias not addressing the determination of individual
damage awards, some of what he said -- andHegaid it -- causes the Court to be cautious in
determining a methodology for calculating indivildamage awards. On the other hand, the

Court is not convinced thatshould or even campaly Comcast Corp. \Behrend'’s language to

the individual determination of dzages as it does to classwide dgesga The dissent stated that
“[r]ecognition that individual damages calculations do not prectlaies certification under Rule
23(b)(3) is well nigh univesal.” 133 S. Ct. at 1437 (Ginsbudy, dissenting). Justice Scalia did
not refute this proposition, and the Court hagesson to think the dissent’'s statement -- which
is accurate -- does not remain good law. Ackwlg, just because eaghlaintiff and class
member may get a different amowmtd there has to be a separakulation of each plaintiff's
damages does not defetdss certification.

What the Court thinks that Comcast Corp. Behrend says that is relevant to the

individual determination of damagés threefold. First, at thidass certificatiorstage, the Court
cannot ignore how individual damagésany are appropriate, are be decided. In other words,
the Court cannot ignore the possible complexitiethe individual damages determinations in
making the predominance calculation. A classlware individual damage calculations, but the
Court has to look at the issuesinflividual damages calculationsthe class ceriifation stage.

Second, the methodology for all class members s\é@de common or, ithere are different
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methodologies for some plaintiffs and class membiie Court must take these differences into
account at the class certificatiomge in the predominance analysis.other wordsif the Court
is going to use different methodgjies for different class memisent must decide: (i) whether
these differences create questions affectingy amtlividual membersand (ii) whether these
individual questions predominateaythe questions of law or facommon to the class. Third,
even if the methodology is common to the class,Gburt must decide whether it will operate in
a consistent way for each indiual class member. The laamd methodology may be the same,
but when applied to the clagbey may create issues for oaeass member or group of class
members that they do not create for othesl@members or groups. The predominance analysis
must identify precisely the common issues andommon issues thapglication of the class
methodology or methodologies raise, and thenrdete whether, in the total issue mix, the
common issues predominate over the individual ones.

A defendant’s desire tosaert individual counterclairtis does not typically defeat

predominance._See Phillips Petrol. Co. khuss, 472 U.S. 797, 810 (1985); Allapattah Servs,

Inc. v. Exxon Corp., 333 F.3d 48, 1260 (11th Cir. 2003). A defdant’s desire to assert

individual affirmative defenses also often does$ defeat predominance, see Smilow v. Sw. Bell

Mobile Sys., Inc., 323 F.3d 32, 39s(1Cir. 2003)(“Courts tradibinally have been reluctant to

deny class action status under Rule 23(b)(&)pki because affirmative defenses may be

available against individual members.”), tthis statement is less true after Wal-MartOther

HGenerally speaking, counterclaims, evemomn ones, are not permitted against absent
class members at all.

12 imitations defenses are an especiatpmmon breed of affirmative defense.
Limitations defenses generally present commorstps, rather than dividual ones, because a
limitations defense’s merits rest on two fadi$the date on which the statute of limitations
accrued; and (ii) the date on which the action vilad.f Fact (ii) is a coimon issue in virtually
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recurring individual issues prexst more serious challenges to predominance, such as: (i) the

prima facie element of reliance or due diligence in common-law fraud and other‘tases;

every class action, because the entire class getht for the filing date of the class action
complaint. Fact (i) may not be truly common, luhight be, if, for example, the discovery rule
delays accrual of a statute lirhitations until thecause of action is sicovered, and all class
members’ causes of action are discovered asdnee time, or if a single act by the defendant
breached contracts with all class members at once.

Even if the question is individual -- foexample, if a class is defined as only
encompassing preexisting filed cta, or if the discowy rule might delaythe accrual of the
statute for some class members but not otherstiHl typically does notlefeat predominance.

Although a necessity for individlized statute-of-limitations
determinations invariably weighs agdim$ass certificatiorunder Rule 23(b)(3),
we reject any per se rule that treats the presence of such issues as an automatic
disqualifier. In other words, the meract that such concerns may arise and may
affect different class mmebers differently does not compel a finding that
individual issues predominate overnmmon ones. As long as a sufficient
constellation of common issues binds class members together, variations in the
sources and application ofastites of limitations will not automatically foreclose
class certification under RuR8(b)(3). Predominance under Rule 23(b)(3) cannot
be reduced to a mechanical, single-issue test.

Waste Mgmt. Holdings, Inc. v. Mowbray, 208#.288, 296 (1st Cir. 2000)(citing 5 James Wm.
Moore et al.,,_Moore’'s Federal Practice 4533] (3d ed. 1999)). _ See Newberg 8§ 4:57
(confirming that the above passage “reflectsléimein most circuits” (footnote omitted)).

*The advisory committee’s notes to rule 23 state that

a fraud perpetrated on numerous persongheyse of similar misrepresentations
may be an appealing situation for a clasgon, and it may remain so despite the
need, if liability is found, for separatetdemination of the daages suffered by
individuals within the clas. On the other handtreugh having some common

core, a fraud case may be unsuited for treatment as a class action if there was
material variation in theepresentations made or the kinds or degrees of
reliance by the persons to whom they were addressed.

Fed. R. Civ. P. 23 advisory committeeiotes (citations omitted).

Despite the generalized concerboat the individualnature of the
misrepresentations and/or reliance inquiryfraud cases, there are at least three
recurring situations in which courtsave found common issues predominant in
fraud cases: (1) those in which reliance@nmon across the class; (2) those in
which courts have excused a showingirmdividual reliance; and (3) those in
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(ii) differences in the applicable law in a multi-state, state law-based class atsersCastano

v. Am. Tobacco Co., 84 F.3d 734, 741 (5th Cir. 1986y (iii) the need to determine individual

which the underlying law does not requirashowing of indiidual reliance.

Newberg § 4:58. Reliance may be a common isswenlie same misrepresentation is made to
the entire class; some circuits have held tatten misrepresentains may be common issues
while oral misrepresentations are presuntedbe individualized. _See, e.g., Moore v.
PaineWebber, Inc., 306 F.3d 1247, 1253 (2d 2002)(“[T]he Third, Fourth, Fifth, Sixth, and
Seventh Circuits . . . have held that oral ejsesentations are presptinely individualized.”);

In re Prudential Ins. Co. AnfSales Practice Litig. Agent Actions, 148 F.3d 283, 319 (3d Cir.
1998)(certifying class where alledjenisrepresentations were #en and uniform); Spencer v.
Hartford Fin. Servs. Grp., Inc., 256 F.RZ84, 297 (D. Conn. 2009)(certifying class where class
definition was narrowed to include only thoseonvhad received written communications from
defendant). The requirement that plaintiffs sh@liance is most often presumed or excused in
so-called fraud-on-the-market securities casesywhich class members -- investors in the
defendant company -- are presumed to be rational, fully informed actors who use all of the
information available to the general public,tbare also presumed to not possess insider
information.

We have found a rebuttable presdimp of reliance in two different
circumstances. First, if there is anission of a material fact by one with a duty

to disclose, the investor to whom thaty was owed need not provide specific
proof of reliance. Second, under the ftaan-the-market doctrine, reliance is
presumed when the statements at issue become public. The public information is
reflected in the market price of the setsu Then it can be assumed that an
investor who buys or seltgock at the market prigelies upon the statement.

Stoneridge Inv. Partners, LLC v. Scientifi¢cl#nta, 552 U.S. 148, 159 (2008)(citing Affiliated
Ute Citizens of Utah v. Unite States, 406 U.S. 128, 153 (197Bgsic Inc. v. Levinson, 485
U.S. 224, 245 (1988)).

In In re Bridgestone/Firestone, Inc., 288d 1012 (7th Cir. 2002), Judge Easterbrook,
in an opinion that predates Wal-Mart and Comcast, stated:

No class action is proper unless$ lgigants are governed by the same
legal rules. Otherwise ¢hclass cannot satisfy thenamonality and superiority
requirements of Fed. R. Civ. P. 23(a), (b)(¥et state laws about theories such
as those presented by our ptéfs differ, and such differences have led us to hold
that other warranty, fraud, or produdimbility suits may not proceed as
nationwide classes

288 F.3d at 1015. Judge Easterbrook then disdubse variations in tires defeat class
treatment:
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Because these claims must bguditated under the law of so many
jurisdictions, a single nainwide class is not managéab Lest we soon see a
Rule 23(f) petition to review the certifitan of 50 state classewe add that this
litigation is not manageable as a classion even on a statewide basis. About
20% of the Ford Explorers were shippedhout Firestone tire The Firestone
tires supplied with the majy of the vehicles were recalled at different times;
they may well have differed in their propépdo fail, and this would require sub-
subclassing among those owners of Foxgl&ers with Firestone tires. Some of
the vehicles were resold and others hawtbeen; the resalanay have reflected
different discounts that could require hide-specific litigation.  Plaintiffs
contend that many of the failures occurbetause Ford and Firestone advised the
owners to underinflate thetires, leading them to ovezht. Other factors also
affect heating; the failure rate (andnlse the discount) may have been higher in
Arizona than in Alaska. Othose vehicles that havet yet been resold, some
will be resold in the future (by whictime the tire replacements may have
alleviated or eliminated any discourathd some never will be resold. Owners
who wring the last possible mile out okthvehicles receive everything they paid
for and have claims that differ from oers who sold their Explorers to the
second-hand market during the heighttloé publicity in2000. Some owners
drove their SUVs off the road over rugheerrain, while othes never used the
“sport” or “utility” features; these diff@nces also affect resale prices.

Firestone’s tires likewise exhibit varidity; that's why fewer than half of
those included in the tire class weeealled. The tire class includes many buyers
who used Firestone tires on vehicles othan Ford Explorers, and who therefore
were not advised to uednflate their tires.

When courts think of efficiency, theshould think of market models rather
than central-planning models.

Our decision in_Rhone-Poulenc Rorer made this point, and it is worth
reiterating: only “a decentralized pr@seof multiple trials, involving different
juries, and different standards of liahjlitin different jurisdictions” (51 F.3d at
1299) will yield the information needefbr accurate evaluation of mass tort
claims.

No matter what one makes of the ddcaized approach as an original
matter, it is hard to adopt the centré#mer model withoutiolence not only to
Rule 23 but also to principles of fedksen. Differences across states may be
costly for courts and litigants alike, btiey are a fundamental aspect of our
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personal injury damages, which presents sachchallenge to predominance that class

certification of mass tort claims is now exceeggynrare, see Amchem Prods., Inc. v. Windsor,

521 U.S. at 625. There is little uniform guda on how to assess when common issues
predominate over individual ones, and the Cowtitsdements to this point have, obviously, done
more to disavow various tempting but fallacious rules than they have to set forth a usable
standard.

There is currently a split of authority beten the United States Court of Appeals over
the proper way to analyze predominance -- with the United Staags of Appeals for the
Seventh and Sixth Circuits on osile and the United States Cwuof Appeals for the Third,
Tenth, and Eleventh Circuits on the other. The Honorable Richard A. Posheited States
Circuit Judge for the Seventh Circuit, conclsdeat the predominance inquiry boils down to “a

qguestion of efficiency.”_Butler v. Sears, &mck & Co., 702 F.3d at 362. Judge Posnher poses

the predominance question as: “Is it more edfitj in terms both of economy of judicial

federal republic and must nbé overridden in guest to clear the queue in court.
See BMW v. Gore, 517 U.S. [559, 588- (1996)]; _Szabo[v. Bridgeport
Machines, Inc., 249 F.3d 672 (7th CR001)](reversing a ti@nwide warranty
class certification);_Spence v. GlgcG.m.b.H., 227 F.3d 308 (5th Cir. 2000)
(reversing a nationwide tort class certfiion); Larry Kramer, Choice of Law in
Complex Litigation, 71 N.Y.U. L. Re 547, 579 (1996); Linda S. Mullenix, Mass
Tort Litigation and the Dilemma of Beralization, 44 DePaul L. Rev. 755, 781
(1995); Robert A. Sedler, The Comypld. itigation Project’s Proposal for
Federally-Mandated Choice of Law Mass Torts Cases: Another Assault on
State Sovereignty, 54 La. L .Rev. 1085 (199%&mpting as it is to alter doctrine
in order to facilitate clasgeatment, judges must resgi that all parties’ legal
rights may be respected.

In re Bridgestone/Firestone, Inc., 288 F.3d at 1018-20.

°Judge Posner is not only the most widelierenced legal authority alive -- he is the
most-cited legal scholar of all time. SeedrR. Shapiro, The Most-Cited Legal Scholars, 29
J. Legal Stud. 409, 424 (2000). Judge Posngredefrom the Seventh Circuit, effective
September 2, 2017.
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resources and of the expense oféition to the parties, to decideme issues on a class basis or

all issues in separate tridls Butler v. Sears, Roebuck & Co., 702 F.3d at 362. In Butler v.

Sears, Roebuck & Co., the Seventh Circuit revessddbtrict court’s deniabf certification of a

class of washing-machine owners who allegeat tBears’ washing machines were prone to
cultivate mold and affirmed the district courtertification of the same class to pursue a claim
that the machines’ control units were defeetivSee 702 F.3d at 3606 The Seventh Circuit
certified the class -- which spaed six states -- to pursue m®Id claim under state breach-of-
warranty law:

A class action is the more efficigmtocedure for determining liability and
damages in a case such as this, involamgfect that may have imposed costs on
tens of thousands of consumers yet not a cost to any one of them large enough to
justify the expense of an individual suiff. necessary a deternation of liability
could be followed by individual hearings determine the damages sustained by
each class member (probably capped at the cost of replacing a defective washing
machine -- there doesn’t seem to be anclthat the odors caused an illness that
might support a claim for products liabiligs distinct from one for breach of
warranty). But probably the parties wdwdgree on a schedule of damages based
on the cost of fixing or replacing ala members’ mold-contaminated washing
machines. The class actioropedure would be efficiemtot only in cost, but also
in efficacy, if we are right that the stakesan individual cas would be too small
to justify the expense of suing, in whiekient denial of cks certification would
preclude any relief.

[T]he district court will want to considevhether to create ffierent subclasses of
the control unit class for ¢hdifferent states. Thahould depend on whether there
are big enough differences among the relevaws of those states to make it
impossible to draft a single, coherent sejuny instructions should the case ever
go to trial before a jury.

Butler v. Sears, Roebuck & Co., 702 F.3d at 36@dong with numerous other class actions

pending appeal before the Supeef@ourt, the Supreme Courdcated Butler v. Sears, Roebuck

& Co., and remanded it to the Seventh Circuit ‘feconsideration in light of Comcast Corp. v.
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Behrend.” Butler v. Sears, Roebuck & Co., 723drat 797 (7th Cir. 2013). On reconsideration,

the Seventh Circuit reaffirmed its prior deoisj again in an opinion viten by Judge Posner:

Sears thinks that predominance is determined simply by counting noses:
that is, determining whether there an®re common issues or more individual
issues, regardless of relative importandéat’s incorrect. An issue “central to
the validity of each one of the claims” in a class action, if it can be resolved “in
one stroke,” can justify class treatmeMial-Mart, 131 S. Ct. at 2551. That was
said in the context of Rule 23(a)(2), the rule that provides that class actions are
permissible only when there are issuesiocwmn to the members tie class (as of
course there are in this case). But predominance requires a qualitative assessment
too; it is not bean counting. In Amgénc. v. Connecticut Retirement Plans &
Trust Funds, 133 S. Ct. at 1196, theu@ said that the requirement of
predominance is not satisfied if “inddaal questions . . . overwhelm questions
common to the class,” and in Amchdtnoducts, Inc. v. Windsor, 521 U.S. 591,
623 (1997), it said that the “predominaniquiry tests whether proposed classes
are sufficiently cohesive to warrant adjcalion by representation.” And in In re
Inter-Op Hip Prosthesis Liability Litigation, 204 F.R.D. 330, 345 (N.D. Ohio
2001), we read that “common issues need only predominate, not outnumber
individual issues.” . . .

As we noted in_Carnegie v. Household Int'l., Inc., 376 F.3d 656, 661 (7th Cir.
2004), “the more claimants @re are, the more likely elass action is to yield
substantial economies in litigan. It would hardly ben improvement to have in

lieu of this single class 17 million suits each seeking damages of $15 to $30. . . .
The realigtic alternative to a class action is not 17 million individual suits, but
zero individual suits, as only a lunatic or a fanatic sues for $30” (emphasis in
original). The present case is less extreme: tens of thousands of class members,
each seeking damages of a few hundred dollars. But few members of such a
class, considering the costs and distoacof litigation, would think so meager a
prospect made suing worthwhile.

There is a single, central, commasue of liability: whether the Sears
washing machine was defective. Two sepadefects are alleged, but remember
that this class action is fgatwo class actions. In ortbe defect alleged involves
mold, in the other the control unit. &wa defect is central to liability.
Complications arise from the designadiges and from sefze state warranty
laws, but can be handled by the creatainsubclasses._See, e.g., Johnson v.
Meriter Health Services Employee Retirement Plan, 702 F.3d at 365 (10
subclasses).

Butler v. Sears, Roebuck & Co., 7288 at 801-02(emphasis in origindl).

%n addition to articulating the Seventhr@iit's construction of the predominance
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inquiry, Judge Posner addressed Comcast GorBehrend’'s impact on the Seventh Circuit’s
case:

So how does the Supreme Court's Comcast decision bear on the
rulings . . . in our first decision?

Comcast holds that a damages suit cannot be certified to proceed as a class
action unless the damages souglet thie result of the class-widligjury that the
suit alleges. _Comcast was an antitrust suit, and the Court said that “if [the
plaintiffs] prevail on their claims, thewould be entitled only to damages
resulting from reduced overbuilder comigien, since that is the only theory of
antitrust impact accepted for class-activeatment by the District Court. It
follows that a model purporting to serve as evidence of damages in this class
action must measure only those damagedattable to that they. If the model
does not even attempt to do that, it canposgsibly establish that damages are
susceptible of measurement across the ediss for purposes of Rule 23(b)(3).”
“[A] methodology that identifies damagé#st are not the result of the wrong” is
an impermissible basis for calculatings$-wide damages. Id. at 1434 (emphasis
added). “For all we know, cable subserid in Gloucester County may have been
overcharged because of pietners’ alleged eliminatioof satellite competitiong
theory of liability that is not capable of classwide proof ).” And on the next page
of its opinion the Court quotes approvygfrom Federal Judicial Center,
Reference Manual on Scientific Evidence 432 (3d ed.2011), that “the first step in
a damages study is the translation of tlgaleheory of the hanful event into an
analysis of the economic impacf that event.” (emphasis the [Supreme]
Court’s). None of the parties had everaltdnged the district court’s ruling that

class certification requiretthat the damages resultifgom ... [the antitrust
violation] were measurable ‘on a clasgie basis’ throughuse of a ‘common
methodology.”

Unlike the situation in_Comcast, theiseno possibility in this case that
damages could be attributed to acts ef diefendants that are not challenged on a
class-wide basis; all members of the moldss attribute their damages to mold
and all members of the control-unit s$ato a defect in the control unit.

Sears argues that Comcast rejects ribtion that efficiency is a proper
basis for class certification, and thus otgeour statement that “predominance” of
issues common to the entire class, @unement of a damages class action under
Rule 23(b)(3), “is a question of efficien But in supporof its argument Sears
cites only the statement in the dissenting opinion in Comcast that “economies of
time and expense” favor class certificati -- a statement that the majority
opinion does not contradict. Sears is wrong to think that anything a dissenting
opinion approves of the majority must disapprove of.

Sears compares the design changesntiagt have affected the severity of

- 68 -



The Sixth Circuit handled essentially thangeacase -- a class awt against Sears for

defective washing machines -- in _In re Mftool Corp. Front-Loading Washing Products

Liability Litigation, 678 F.3d 409 (6th Cir. 20123nd also elected to certify the mold-based

claiml’

[W]e have no difficulty affirming the district court’s finding that common
guestions predominate over individual oaesl that the class action mechanism is
the superior method to rdse these claims fairly rad efficiently. This is
especially true since class members ao¢ likely to file individual actions
because the cost of litigation would divany potential recovery. See Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 61B97)(finding that in drafting Rule
23(b)(3), “the Advisory Committee had mianantly in mind vindication of ‘the
rights of groups of people who individualyould be without effective strength to
bring their opponents into court at all' ”). Further, [as] the district court observed,
any class member who wishes to contnsl or her own litigation may opt out of
the class under Rule 23(b)(3)(A).

In re Whirlpool Corp. Front-Loading Washirfeyoducts Liability Litigation, 678 F.3d at 421

(citation omitted). That case was also vadaafter_Comcast Corp. v. Behrend, and, like the

the mold problem to the different antitrd&bility theories in_Comcast. But it

was not the existence of multiple theories in that case that precluded class
certification; it was the platiifs’ failure to base althe damages they sought on

the antitrust impact -- the injury -- efhich the plaintiffs were complaining. In
contrast, any buyer of a Kenmore wiashmachine who experienced a mold
problem was harmed by a breachwairranty alleged in the complaint.

Furthermore and fundamentally, the district courtour case, unlike
Comcast, neither was asked to deci® did decide whether to determine
damages on a class-wide basis. W& explained in_McReynolds v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 672 F.3d 482, 491-92 (7th Cir. 2012), a
class action limited to determining liability on a class-wide basis, with separate
hearings to determine -- if liability isstablished -- the deages of individual
class members, or homogeneous groups of class members, is permitted by Rule
23(c)(4) and will often be the sensible way to proceed

Bulter v. Sears, Roebuck & Co., 727 F.3d at 799-800 (emphasis in Butler v. Sears, Roebuck &
Co. but not Comcast Corp. v. Behrend;ept as noted)(citations omitted).

The Sixth Circuit's class “did not involve ghother claim in [the Seventh Circuit’s]
case, the control unit claim.”_Butler 8ears, Roebuck & Co., 727 F.3d at 802.
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Seventh Circuit, the Sixth Circuit reaffirmed its prior decision, fleshing out the predominance
inquiry in more detail than had done in its prior opinion:

Whirlpool does not point to anydtal dissimilarity” among the members
of the certified class that would remd#éhe class action mechanism unfair or
inefficient for decision-making. Instead/hirlpool points to “afatal similarity --
[an alleged] failure of proof as to an element of the plaintiffs’ cause of action.”
That contention, the Supreme@t instructs, “is properlpaddressed at trial or in
a ruling on a summary-judgment motion. HEiegation should not be resolved in
deciding whether to cefy a proposed class.” @&cking the Supreme Court’s
reasoning, we conclude here thatmeoon questions predominate over any
individual ones. Simplyput, this case comportsvith the “focus of the
predominance inquiry” -- it is “sufficidgly cohesive to warrant adjudication by
representation.”

In re Whirlpool Corp. Front-Loading Wasig Products Liability Litigation, 722 F.3d 838, (7th

Cir. 2013)(citations omitted). The Seventh Circuit and Sixth Circuit, thus, define predominance
in much the same way: if the district court clasign a mechanism for trying the case that is fair
to the defendants and more efficient than vithial litigation of thesame dispute, then

predominance is satisfied. See Butler v. Sd@wogbuck & Co., 727 F.3d at 802. This styling of

the predominance inquiry is keeping with that given, manyegrs earlier, by a leading class-
action treatise:

[A] court addressing predominance mdsttermine whether the evidence about
the putative class representative’s eimstances and the opposing evidence from
the defense will enable a jury to make across-the-board “yes” or “no” factual
determinations that fairly resolve the atei of the entire class. Where the right to
recover for each class member wouldrft . . . on facts particular to each
individual plaintiff," class treatment makdittle sense._If the resolution of the
common issues devolves into an unmanalgeadriety of individual issues, then
the lack of increased efficiency wikohibit certification of the class.

The predominance and efficiency criteria are of course
intertwined. When there are pumadinant issues of law or fact,
resolution of those issues in one proceeding efficiently resolves
those issues with regard to all claimants in the class. When there
are no predominant issues of law or fact, however -- as in the
instant case -- class treatment would be either singularly
inefficient, as one court attempts resolve diverse claims from
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around the country in its own cowrtim, or unjust, as the various
factual and legal nuances of partenutlaims are lost in the press
to clear the lone court’s docket.

McLaughlin on Class Actions 8 5:23 (11th &016)(emphases added)(omission in original)

(footnotes omitted).
Although the Seventh Circuitnd the Sixth Circuit may age about the definition of
predominance, the Third, Tenth, and Elevedittuits stake out a different test.

“Whether an issue predominates cery be determined after considering
what value the resolution of the class-wide issue will have in each class member’s
underlying cause of action.” Common issoé$act and law prdominate if they
“halve] a direct impact on every class mieer’s effort to establish liabilitythat
is more substantial than the impact of individualized issues in resolving the claim
or claims of each class member.” If texf adjudication of the classwide issues,
plaintiffs must still introduce a greatedl of individualizedproof or argue a
number of individualized legal points totaslish most or all of the elements of
their individual claims, [thi€] claims are not suitable for class certification under
Rule 23(b)(3).”

Sacred Heart Health Sys., Inc. v. Humaniditty Healthcare Serv., Inc., 601 F.3d 1159, 1170

(11th Cir. 2010)(emphasis iariginal)(citations omitted}® The Eleventh Circuit, however,

®The Eleventh Circuit first adopted this test -- relying on distrixtrc decisions -- in
2004 in Klay v. Humana, Inc., 382 F.3d 1241 (11th 2004) and gave renewed articulations of
the test in 2009 in Vega v. T-Mobile USAcIn564 F.3d 1256 (11th €i2009) and in 2010 in
Sacred Heart Health Systems, Inc. v. Humargalticare Services, Inc. In each case, the
Eleventh Circuit made some reference to adddily adopting a Fifth Circuit rule-of-thumb test:

An alternate formulation of this tesias offered in Alabama v. Blue Bird
Body Co., 573 F.2d 309 (5th Cir. 1978). timat case, we observed that if
common issues truly predominate over indialized issues in a lawsuit, then
“the addition or subtraction of any ofetplaintiffs to or from the class [should
not] have a substantial effect on the sabse or quantity of evidence offered.”
Put simply, if the addition afnore plaintiffs to a clss requires the presentation of
significant amounts of new evidence, thabsgly suggests thandividual issues
(made relevant only through the inclusi of these new class members) are
important. _Alabama v. Blue Bird Body C&73 F.2d at 322 (“Isuch addition or
subtraction of plaintiffs does affect tkabstance or quantity of evidence offered,
then the necessary common question mightt be present.”).If, on the other
hand, the addition of more plaintiffedves the quantum of evidence introduced
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imposes a different, more rigorous, second stepdiktrict court’s trial plan must spend more
time adjudicating the common questions thasiois adjudicating the inddual questions. The
Eleventh Circuit’s test may not libe greatest -- the Court sdgde reason why negative-value

cases that can be fairly and efficientlywifated via class actiahould not be certified -- but

by the plaintiffs as a whole relatively ustirbed, then common issues are likely
to predominate.

Klay v. Humana, Inc., 382 F.3d at 1255. See Sakesit Health Sys., Inc. v. Humana Military
Healthcare Serv., Inc., 601 F.3d14f70 (“In practical terms, while ‘[i]t is not necessary that all
questions of fact or law be common,’ ‘the adufitior subtraction of any of the plaintiffs to or
from the class [should not] have a substantial effect on the substance or quantity of evidence
offered.”); Vega v. T-Mobile USA, Inc., 564.8d at 1270 (quoting thébave portion of Klay v.
Humana, Inc.).

The Fifth Circuit, however, was not settingtfoa test for when predominance is satisfied
so much as a test for when an issue is comwewaus individualized. The Fifth Circuit’s full
guote -- without the Elevenfircuit’s alterations -- is:

We only point out that in a situation etein one seeks to represent a nationwide
class in order to obtainedress for harm done from a nationwide conspiracy
consideration should be given to whether #uldition or subtraction of any of the
plaintiffs to or from theclass will have a substantiaffect on the substance or
quantity of evidence offered. If suclidation or subtraction of plaintiffs does
affect the substance or quantity ofdance offered, then the necessary common
guestion might not be present.

State of Alabama v. Blue Bird Body Co.,cin573 F.2d at 322 (grhasis added)(footnote
omitted).

¥In fairness to the Eleventh Circuit, Judgesner’s test merges the predominance and
superiority inquiries -- effectively reading optedominance -- in negative-value cases. Thus,
the Eleventh Circuit’s test isuer to rule 23’s text than Judge Posner’s. “Predominate,” the word
that rule 23 uses, means “[tJo begreater power, importance, @uantity; be most important or
outstanding.”_The American Heritage Dictiopaf the English Language 1032 (William Morris
ed., New College ed. 1976)(emphasis added). R8I text thus arguably suggests a direct
comparison of common and indivigussues, and not -- as Judgesner suggests -- an indirect
comparison that decides the predominance dquestn the basis of a fancy economic analysis.
There are, however, two othaeule 23 provisions whose impagh predominance is not often
discussed: (i) the issue class-action clausefsde R. Civ. P. 23(c)(4) (“When appropriate, an
action may be brought or maintained as a claisrawith respect to particular issues.”); and
(ii) the subclassification clausgee Fed. R. Civ. P. 23(c)(5) (“When appropriate, a class may be
divided into subclasses that agach treated as a class under thls.”). These provisions are
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indeed unfortunate for those who wish to reate 23 as containing the seeds of its own
destruction. Rule 23(c)(4) allows for adjudicatiof common issues, even if these issues do not
add up to a common claim. Rule %) allows for collective adglication, even if it falls short
of being completely “classwide’adjudication. Judge Posnertest explicitly admits of
subclasses and issue classesenBY it had not allowed for thesdasses, their ipact in Judge
Posner’s analysis would be obviotise district court uses the teabf subclassifiation and issue
classification -- along with otlhananagement tools, such asyoication -- to design a class-
action management plan, and then decide whetkgpltin is more or less efficient than separate
trials.

The impact that these provisions have onEhe/enth Circuit's apmach is less clear.
The Eleventh Circuit’s best discussion of subsés comes from Sacred Heart Health Systems,
Inc. v. Humana Military lealthcare Services, Inc.:

[W]e cannot accept the district courfisoposal to use subclasses corresponding

to the hospitals’ six categories of pagmb clauses. We recognize the long and
venerated practice of creating subclasses as a device to manage complex class
actions, but the six subclasses propokede mask a staggering contractual
variety. The sixth proposeslubclass -- a miscellangs residue of numerous
payment clauses that are insusceptible of ready classification -- alone is fatal to
predominance. When this “potpourritilsclass, as Humana has termed it, is
broken down into its disparate componeatts, the illusion of uniformity gives

way to nearly thirty subclasses.

Common sense tells us that “[tjheecessity of a large number of
subclasses may indicate that commonstjoas do not predominate,” Manual for
Complex Litigation 8§ 21.23 (4th ed. 2004); see also Harding v. Tambrands Inc.,
165 F.R.D. 623, 630 (D.Kan. 1996)(“The tpotial for numerous different
subclasses weighs against a findingofdominance of common issues.”). Here,
the necessary recourse to a “miscellanésubclass readily indicates the lack of
a predominant question.

Ultimately, after examining the many individualized payment clauses
contained in the network agreements, wee@iee a “distinct possibility that there
was a breach of contract with some class members, but not with other class
members.” Subclasses are no answer topifeiblem, meaning that the efficiency
of a class action will be & entirely unless the hospls are allowed “to stitch
together the strongest coastt case based on langudgan various [contracts],
with no necessary connection to thewn contract rights. The hospitals,
however, may not lawfully “amalgamate”etin disparate claims in the name of
convenience. The Rules Enabling Act, 28 U.S.C. § 2072 -- and due process --
prevents the use of class actions fromidghng the substantive rights of any
party. Yet, from the record before wm) abridgment of the defendant’s rights
seems the most likely result of claseatment. By glossing over the striking
differences in the material terms of thgreements, the district court created an
“unnecessarily high risk,” of such w@vful results, and thereby abused its
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discretion.

601 F.3d at 1176 (citations omitted). These staté&sneply that, but for the sixth “category” of
payment clauses -- really a catithfar all contracts that did not fit into one of the five real
categories -- the class would be certifiable.e Tmly “abridgement othe defendant’s rights”
that the district cowis plan would produce would be tHéamalgamat[ion]” of different
contractual language into a sleagategory -- the sixth categor$01 F.3d at 1176. That case,
thus, leaves open the question whether subclassification and issue certification can aid in
satisfying predominance, or if these techngjaee separate from the predominance inquiry.

The Fifth Circuit staked out a clear answeethis question in its much-discussed Castano
v. American Tobacco Co. case, deciding the issue in a way one might expect:

Severing the defendants’ conduct from reliance under rule 23(c)(4) does

not save the class action. A distrmburt cannot manufacture predominance

through the nimble use of subdivision @&)( The proper interpretation of the

interaction between subdivisions (b)(3) &d(4) is that a cause of action, as a

whole, must satisfy the predominance iegment of (b)(3) and that (c)(4) is a

housekeeping rule that allows courts teesethe common issues for a class trial.

Reading rule 23(c)(4) as allowing a cotw sever issues until the remaining

common issue predominates over themaining individual issues would

eviscerate the predominance requirementubé 23(b)(3); the result would be
automatic certification in every case where there is a common issue, a result that
could not have been intended.
84 F.3d at 745 n.21 (citations omitted). This lagibardly unassailableNamely, the result of
reading rules 23(c)(4) and (c)(5) as begrion the predominance inquiry would not be
“automatic certification in every case where thes a common issue,” because superiority must
still be satisfied. _Castano v. American Tola€o., 84 F.3d at 745 n.21. If a proposed class
action is superior --_e.g., if it lacks thelwa to be brought on amdividual basis -- and
individual issues can be pared away via sug3(c)(4) and (c)(5) then it is not clear why
certification “could not have beantended” by the rule. Castano v. American Tobacco Co., 84
F.3d at 745 n.21. Moreover, it is a poor readinghef rule’s text. Presumably, even if rules
23(c)(4) and (c)(5) are mere “housekeeping rufefepy would still alleviate “likely difficulties
in managing a class action.” Castano v. Agaati Tobacco Co., 84 F.3d at 745 n.21; Fed. R.
Civ. P. 23(b)(3)(D). Because rule 23 directattf[tlhe matters pertinent to these findings
[predominance and superiority] include: . . . tikely difficulties in managing a class action,”
the Court, if it were writing om clear slate would think thatles 23(c)(4) and (c)(5) would play
a part in the predominance determination, FedCR. P. 23(b)(3), and #t this result thus
“could not have been intended.” Castanédmerican Tobacco Co., 84 F.3d at 745 n.21.

The Fifth Circuit’'s approach attracted thdherence of a revered jurist on the Fourth
Circuit -- although not the Fourfbircuit itself. The Honorable R&V. Niemeyer, United States
Circuit Judge for the Fourth Cuit, endorsed the Fifth Circuit'®éiew in an opinion concurring
in part and dissenting in padrom an opinion in which thedtrth Circuit adopted the opposing
view:

Despite the overwhelming predomiranof these individualized issues
and claims over the common issue tlia@ majority now certifies for class
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treatment, the majority has adopted aventive approach tRule 23 that allows
certification of a class where the predonance requirement of Rule 23(b)(3) is
admittedly unmet in the context of tlease as a whole. According to the
majority, to require the certified issue in this case to predominate over the
individualized issues in the action asvhole ignores Rule 23(c)(4)(A), which it
appears to view as a fourth avenue fassl certification, orequal footing with
Rules 23(b)(1), 23(b)(2), and 23(b)(3)n doing so, the majority glorifies Rule
23(c)(4)(A) -- a housekeeping rule thattlaarizes a court to certify for class
treatment “particular issues” in a casattlotherwise satisfies Rule 23(a) and
23(b) -- with the effect of materially weiting Rule 23 such that Rule 23(b)(3)’'s
requirements no longer need &eplied to “[ah action,” see Fed. R. Civ. P. 23(b),
but rather to any singlesue, no matter how small.

Not only does the majority’s apprdaexpand Rule 23 jend its intended
reach, but it also creates a direct conflv¢th the Fifth Circuit which has held:

A district court cannot manufage predominance through the
nimble use of subdivision (c)(4T.he proper interpretation of the
interaction between subdivisions (b)(3) and (c)(4) is that a cause of
action, as a whole, must sayighe predominance requirement of
(b)(3) in that (§(4) is a housekeeping rutbat allows courts to
sever the common issues for a class trial.

Castano v. American Tobacco Co., 84 F.3d 734, 745 n.21 (5th Cir. 1996).

Gunnells v. Healthplan Servs., Inc., 348 F.3d48-47. Despite Judge Niemeyer’'s concern with
creating a Circuit split, the Sexed Circuit, the Ninth Circuit,rad, of course, the Seventh Circuit
have all held that subclasses can be useshtisfy predominance concersince at least 2001,
two years before Gunnells v. Healthplan Servicas, Bee Zinser v. Accufix Research Inst., Inc.
253 F.3d at 1189-90, 1192 n.8. See Robinson {rdvdorth Commuter R.R., 267 F.3d 147,
167-69 (2d Cir. 2001); Jefferson v. Ingersotliinc., 195 F.3d 894, 898 (7th Cir. 1999).

The Eleventh Circuit has refrainéom taking a siden this question:

Some have been critical of the piecemeal certification of class action
status for claims within aase. See Gunnells v. Hégitan Servs., Inc., 348 F.3d
417, 446-47 (4th Cir. 2003)(Niemeyer]., dissenting)(arguing that the
predominance requirement in Fed. Rv.CP. 23(b) applies to the action as a
whole, not to individual subclasses @daims); Castano v. Am. Tobacco Co., 84
F.3d 734, 745 n. 21 (5th Cir. 1996)(“The projp®erpretation othe interaction
between [Fed. R. Civ. P. 23] subdivisiofiy(3) and (c)(4) is that a cause of
action, as a whole, must satisfy thedmminance requirement of (b)(3) and that
(c)(4) is a housekeeping rule that allowairts to sever the common issues for a
class trial.”). We did not directlyaddress the propriety of such partial
certification in_Klay.
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it is commendable in that it is a test that mt$tcourts can use, rather than yet another

meaningless recitation, see CGC Holding Co. W.®road & Cassel, 773 F.3d 1076 (10th Cir.

2014)(“[T]he predominance prong ‘asks whethex tommon, aggregation-enabling, issues in
the case are more prevalent or important themon-common, aggregatidefeating, individual

issues.” (quoting Newberg § 4:49)), circulaicem, see, e.g., Amchem Prods., Inc. v. Windsor,

521 U.S. at 623 (“The Rule 23(b)(3) predomicannquiry tests whether proposed classes are
sufficiently cohesive to warraatdjudication by represitation.”), obvious gdepost, see Reed v.

Bowen, 849 F.2d at 1309 (“Each case mustdeeided on its own facts, on the basis of

‘practicalities and prudentialoasiderations.”), self-eviderdtomparison, see Monreal v. Potter,
367 F.3d at 1237 (“[T]he predominance criterionRafle 23(b)(3) [i]s ‘far more demanding’

tha[n] the Rule 23(a) commonality requiremdnt[(quoting Amchem Prods., Inc. v. Windsor,

521 U.S. at 623-24)), or wortds slogan, see Marcus v. BMWN. Am., LLC, 687 F.3d at 600

(exhorting district courts to examine claiffthrough the prism’ ofRule 23(b)(3)").

Borrero v. United Healthcare &f.Y., Inc., 610 F.3d 1296, 1310 n.51th Cir. 2010)(alterations
in original). The Tenth @c¢uit also appears to havefrained from taking a side:

Plaintiffs urge us to consider a “hyd’ certification whereby the liability
stage might be certified for class tmeent under Rule 23(b)(2) even if the
damages stage does not qualify for stiehtment._See Robinson v. Metro-North
Commuter R.R., 267 F.3d 147, 167-69 (2d. @D01). _Compare Lemon v. Int’l
Union of Operating Engr’s, LocaldN 139, AFL-CIO, 216 F.3d 577, 581 (7th Cir.
2000), _and Jefferson v. Ingersoll Int’l Inc., 195 F.3d 894, 898 (7th Cir. 1999),
with Allison v. Citgo Petroleum Corpl51 F.3d 402, 420-22 (5th Cir. 1998). We
do not need to rule on a hybrid possibiliigcause in the instant case, the liability
stage does not satisfy either Rules 23(b)(2) or 23(b)(3). The district court’s ruling
that plaintiffs did not allege a S8icient policy, practice or pattern of
discrimination to warrant class treatment for liability determination is not an
abuse of discretion.

Monreal v. Potter, 367 F.3d 4237 n.12 (Ebel, J.).
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The Tenth Circuit followed the Eleventhr@uit's approach in CGC Holding Co., LLC v.

Broad and Cassel.

Predominance regularly presents the greatest obstacle to class
certification, especially in fraud cases. Accordingly, the issues disputed in this
case are not unusual. And given our oblmato ensure tt the district court did
not err in conducting its rigorous analysis, we nahst acterize the issues in the
case as common or not, and thesgh which issues predominate. Here, that
task requires us to survelle elements of the class’'s RICO claims to consider
(1) which of those elements are suscédettb generalized proof, and (2) whether
those that are so susceptible predomioats those that are notStated another
way, consideration of how the class intetal@nswer factuand legal questions
to prove its claim -- and the extent which the evidence needed to do so is
common or individual -- will frequently entail some discussion of the claim itself.

In this context, it is worth reiterating that our review on appeal is limited.
For the purposes of class certification, pamary function is to ensure that the
requirements of Rule 23 are satisfied, tioimake a determination on the merits
of the putative class’s claims. But itimpractical to construct “an impermeable
wall” that will prevent the merits from bleeding into the class certification
decision to some degree. So, althougis€lcertification does not depend on the
merits of the suit, “[e]valuation of many of the questions entering into
determination of class action questionsnismately involved with the merits of
the claims.”

With these legal principles in mint{clonsidering whether ‘questions of
law or fact common to class membersdaminate’ begins, of course, with the
elements of the underlying cause of action.” For this limited purpose, we
consider the proposed classlaim for a RICO conspiracy.

3. Oil-and-Gas Class Actions.

Oil-and-gas wells are often drilled on landred by entities or individuals other than the
oil company that performs the drilling. The landwss execute mineral leases or deeds with the
oil companies, dividing the estate up intoogalty interest, which the landowner-lessor owns,
and a working interest, which the oil compdessee owns. The lessee builds wells on the
leased land and connects them to a gathering systesystem of small pipelines that collect oll
and gas from a large number of wells in a regiowhich then carries it to a plant for treatment

or processing. When the lesssalls the oil or gas, it then ymthe lessors a fraction of the
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proceeds, known as a royalty, which effectively ssras “rent” for the use of the leased land.
Royalty owners sometimes contend that thessees are underpayingeithroyalty, either by
deducting impermissible costs from the proceedslessee can typicallyeduct post-production
costs, but not production costs, from the salecgeds before dividing off royalties -- or by
paying on an amount that does not reflect tle sale proceeds. The relationship between
lessors and lessee is fundamentally a contractual one, but there is also positive law -- case law
and statutes -- supplying defatdtms and contractual gap-filler&ach lessor’'s monthly royalty

is typically small and, thus, lessors have litpiactical recourse for royalty underpayment in
individual litigation. They will,instead, band together with otHandowner-lessors with whom

a given oil company-lessor coatts -- often other lessors on a senghthering system or within

a region -- and sue the oil company via classon. These class amtis have a prodigious
history in the state courts, where they wesditionally brought -- becae oil-and-gas royalty

law is principally state law -- before CAFAfsssage._See, e.qg., Phillips Petrol. Co. v. Shutts,

472 U.S. at 799. These actions present recursisiges, and, as certiftaan reversals are both

more commoff and more instructive than affirmess, the Court will focus on cases where

2Before rule 23(f)’s interloatory-appeal provision wasdded, the Courts of Appeals
could only rule on class certificgah (i) after a final judgmentssued in the case, which, given
the class actions’ high settlementesawas rare; or (ii) by way @ writ of mandamus, in which
case the Courts of Appeals wouldt generally issue an opiniamless they granted the writ and
ordered decertification. _See, e.g., In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293 (7th Cir. 1995).
Even now, most circuits interpret rule 23(f) such a way that they will only hear an
interlocutory appeal it appears the certificatn decision was erroneous:

We apply a five-factor test to asséss appropriateness of granting a Rule
23(f) petition. The relevant factors are:

(1) whether the certification rulg is likely dispositive of the
litigation; (2) whether the districtourt’s certifi@tion decision
contains a substantial weaknesg;WBether the appeal will permit
the resolution of an unsettled legal question of general importance;
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appellate courts concluded that a proposed tdalssl to satisfy rule 23’s requirements. But see

Karen E. Kahle & Denielle M. Stritch, Groupinlge Marcellus Payout: Use of Class Actions in

Royalty Litigation Concerning Post-ProductionsE®eductions, 88 N.D. L. Rev. 699 (2012).

The Tenth Circuit's only cases on rule @B@nd (b)(3)’'s application to oil-and-gas

royalty cases came in two companion cases isswedJuly 9, 2013, Roderick and Chieftain

(4) the nature and status of the litigation before the district court
(such as the presence of outstanding dispositive motions and the
status of discovery); and (5) thikelihood that futue events will
make appellate review mmor less appropriate.

We consider these factors on a holighasis, but the court should grant the
petition, notwithstanding the other factoftfsy]here a districtcourt’s certification
decision is manifestly erronas and virtually certain tbe reversed on appeal.”

EQT Prod. Co. v. Adair, 764 F.3d 347, 356-57 (@m. 2014)(citations omitted). These
standards -- rule 23(f) and, formerly, the mandsustandard -- result ithe Courts of Appeals
appearing to reverse a higher prdmmor of class certifications thahey actually do. A district
court’'s decision to certify a clasr deny certification is reviesd for abuse of discretion. See
Vallario v. Vandehey, 554 F.3d 1259, 1264 (10th Cir. 2009).

ZUnsurprisingly, given that ¢hTenth Circuit's geographiotprint encompasses such
oil-rich states as Oklahom&ew Mexico, and Colorado, the fi# Circuit has dealt with a
number of other oil-and-gas rdgyaclass actions, buhose cases addressgeestions other than
the front-end certification inqoy. See, e.g., Eatinger v. BP Am. Prod. Co., 528 F. App’x 859
(10th Cir. 2013)(unpublished)(McKay, J., joined by Kelly & Matheson, JJ.)(holding that the
execution of a class-action settlement moadteel appeal of royalty owners who had been
excluded from the class definition); AbrahamBR Am. Prod. Co., 685 F.3d at 1196 (Kelly, J.,
joined by Murphy & Hartz, JJ.)(rev&ng, after a class-action trighe district court’s decisions
to admit evidence of the defendant’s traositto a uniform same-as-fed payment methodology
and to grant judgment as a matter of law oa tease forms); Pelt. Utah, 539 F.3d 1271 (10th
Cir. 2008)(Robinson, J., joined by Murphy & Lucedd,)(holding that platiffs were not bound
by conclusions in a prior class action to whichythvere not parties); Elliott, 407 F.3d at 1091
(Murphy, J., joined by Seymour & McKay, JJ.)(madiia number of substantive holdings and
ruling that an intervention was timely and prop&)Ute Indian Tribe v. Amoco Prod. Co., 151
F.3d 1251 (10th Cir. 1998)(en banc)(Seymour,)®dlding that Indian tribes that owned
mineral rights in coal also owned the rights to the accompanying coalbed methane), rev’'d by 526
U.S. 865;_Craig v. Champlin Petrol. Co., 435 F.2d 933, 939 (10th Cir. 1971)(overturning the
district court’s clearly erroneodactual finding that “a market &sts for . . . gas in 1965 at the
contract price estdibhed in 1960").
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Royalty Co. v. XTO Energy, Inc., 528 F. App’x 938 (10th Cir. 2013)(unpublistfedhjch were

both written by the Honorable Paul J. Kelly,Jrlnited States Circuit Judge for the Tenth
Circuit, and joined by the Honorable Scott M. Mathesorf*dnited States Circuit Judge for
the Tenth Circuit, and the Honorable MonroeM&Kay, Senior United States Circuit Judge for
the Tenth Circuit. In_Rodericla class of individuals owningterests in a total of roughly 650
leases and over 300 wells across ten well fiedd&kansas brought a class action against XTO
Energy for breach of contract, unjust enrichmand an accountingSee 725 F.3d at 1215. The

district court certified the class on the basia@ingle common issue, “whether XTO’s uniform

“Chieftain Royalty Co. v. XTO Energy, Inis.an unpublished opinion, but the Court can
rely on an unpublished opinion to thetent its reasoned analysigpirsuasive in the case before
it. See 10th Cir. R. 32.1(A), 28 U.S.C. (“Unpuhksl decisions are not precedential, but may be
cited for their persuasive value.”Yhe Tenth Circuit has stated:

In this circuit, unpublishearders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow a citeon to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th ZI05). The Court finds that Chieftain
Royalty Co. v. XTO Energy, Inc., as well asi8ier v. Uphoff, 175 F. App’x 255 (10th Cir.
2006), Baldauf v. Garoutte, 137 F. App’x 137 @1@ir. 2005),_Laboratory Corp. of America
Holdings v. Metabolite Laborati@s, Inc., 410 F. App’x 151 (10tCir. 2011), and In re Kahn,
133 F.3d 932 (10th Cir. 1998), all have persuasiveevaith respect to a nerial issue, and will
assist the Court in its dispositiontbis Memorandum Opinion and Order.

ZJudge Kelly is a subject-matter expertditrand-gas law, hamg practiced for many
years with one of New Mexico’s oldest firntee vaunted Hinkle Firm, now Hinkle Shanor LLP,
in Roswell and Santa Fe, New Mexico, knaf@nits representation of oil companies.

*Westlaw lists the third member of theneh as being the Honorable Charles E.
Matheson, then-Chief United St¢atBankruptcy Judge for the Dist of Colorado. The Court
thinks it more likely that the Judge Mathesontba panel was the Ten@ircuit judge, because:
() the official published opiniostates that the case is “[bjeé Kelly, McKay, and Matheson,
Circuit Judges”; and (ii) the Court does not belidvat Article | judges can, or do, sit on federal
appellate panels.
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payment methodology breached the implied dutgnafketability under Kansas law,” which the
district court deemed to predominate over wdlial issues. 725 F.3d at 1217. On appeal, the
Tenth Circuit decertifiethe class on two grounds.

First, the Tenth Circuit statetat the district codrhad failed to conder variations in
lease language at all, relying instead on thdiedpduty of marketability._ See 725 F.3d at 1216.
This failure constituted an abuse of discretibacause the duty of miatability obtains only
“[a]bsent a contract providingp the contrary,” and, thus, care negated by express lease

language. 725 F.3d at 1216 (alteration in oafiiguoting_Sternberger. Marathon Oil Co., 894

P.2d 788, 800 (Kan. 1995)). The plaintiffs had restiewed any of the class leases, and XTO
Energy reviewed only one-fifth adhem, categorizing them by rdfjatype, “seveal of which
negate[d] the IDM [implied duty of marketabilitgompletely or in part_(i.e., by providing for
certain express deductions).” 725 F.3d at 12%eécond, the Tenth Circuit held that applying
Kansas’ implied duty to market requires deteing the point at whie gas from each well
becomes marketable, declaring that “[o]nce g&s msarketable condition, the IDM is satisfied --
regardless of whether a market exists at tbeation . . . [and] gas may be marketaalehe
well.” 725 F.3d at 1219 (emphasis in original). portantly, the Tenth Circuit did not hold that
the class could not be certified, and, to the exteait the Court reads suthings into judicial
opinions, it implied the opposite. Rather, it held it district court’s inquiry -- and the form
in which it certified the class -- was inadequaad gave the district court multiple leads for
conducting a new rule 23 analysis on recha See 725 F.3d at 1219 (“On remand, the
[plaintiffs] could, for example, create a chartsddlying lease types, dralthough we express no
opinion as to the merits, the district court abdlecide that no lease type negates the IDM.”

(citing Foster v. Merit Energy Co., 282 FHR.541, 551 n.12 (W.D. Okla. 2012))); id. at 1219
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(“On remand, the district court should consideretiier and to what extemarketability affects
commonality.” (footnote omitted)).

In the unpublished companion case, ChieftRoyalty v. XTO Energy, Inc., the Tenth

Circuit applied Roderick’s holding to a muchidar class action composed of lessors for 14,300
leases and 2,300 wells in Oklahoma. See 528px at 940. Again, Judge Kelly noted that
“approximately 13,568 leases have yet to bengired by XTO Energy -- let alone by Chieftain
or the district court,” and that this omissiaras “particularly significant because unlike the
plaintiff in Roderick, Chieftain admits that /e leases expressly abrogate -- and one even
negates -- the IDM.” 528 F.pgp’x at 942-43. Judge Kelly addl®ne interesting elaboration on
the Roderick holding:

[T]he district court acknowledged thegsificance of lease language variations

when it stated that “the express terms efvharious leases will necessarily have to

be evaluated . . . to determine whether [libM] has been abrogated.” However,

the district court decided the issue was “capable of resolution at the summary

judgment stage of this litigation.”

To be sure, the legal effect of leasnguage is a merits question that is

likely “capable of resolution at the summauglgment stage.” However, it is also

an issue that bears directly on Rule 228riteria. As tB Supreme Court has

emphasized, “[e]valuation ohany of the questions entering into determination of

class action gquestions is intimately invedl with the merits of the claims.”

Therefore, the district coumust address the lease langgiassue as it relates to

Rule 23before certifying the class.
528 F. App’x at 942 (alteration in originadyiphasis in original)(citations omitted).

Other Circuits have also analyzed aildagas royalty class aens, although, the Tenth
Circuit did not cite any of them in the compamicases discussed aboviene Court suspects that
the Tenth Circuit did not wanb rely too heavily on cases issued before Wal-Mart. One

influential case that discusses rule 23's agpion to oil-and-gas royg cases in the post-Wal-

Mart era is EQT Production Co. v. Adair. THenorable Albert Diaz, United States Circuit
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Judge for the Fourth Circuit, ijeed by the Honorable J. HarvWilkinson Il and Barbara M.
Keenan, United States Circuit Judges for theurth Circuit, vacated a district court’s
certification of five closely vated oil-and-gas royalty classctions and remanded them for
further analysis. See 764 F.3d at 352. That case was primarily about mineral-rights ownership --
namely, whether certain coafjhts owners also held title thhe coalbed methane under the
leased premises -- but itsal addressed royalty underpaynse See 764 F.3d at 347-365
(addressing the coalbed metham&nership issue). Judge Digwinted out three individual
issues that the district court failed to consided that weighed againstguglominance. First, the

case addresses the issue of intra-class variatidease language; the Fourth Circuit’s rationale
parallels the Tenth Circuit’s, goingto more detail in some areas:

[T]he mere fact that the defendants englameuniform conduct is not, by itself,
sufficient to satisfy Rule 23(b)(3)'s m® demanding predominance requirement.
The predominance inquiry focuses not only on the existence of common
guestions, but also on how those questiotaado the controvsy at the heart of

the litigation. Even a plethora of adtical practices will not satisfy the
predominance requirementtiie defendants’ commororduct has little bearing

on the central issue in the litigation i this case, whether the defendants
underpaid royalties. Absestich a relationship, there m® basis for concluding
that individual issuewill not predominate.

We believe the district court placedh inordinate emphasis on the sheer
number of uniform practices withoubmsidering whether those practices are
relevant to assessing the defendamodimate liability. Some of the common
practices that the district court identifiede.g., the fact thaEQT sold all of its
CBM into one of two interstate pipelineshave little relevance to the validity of
the defendants’ royalty payment practices.

The district court did identify commapractices that may be pertinent to
the predominance inquiry -- e.g., the faattfEQT calculated all royalties based
on the same methodology.” But the distgourt’s analysis fell short because it
never analyzed why those common practisese sufficient to ensure that the
class members’ common issues would predominate over individual ones.

The defendants have highlightechamber of uncommon practices that

might cause individual issues to predoaten For example, EQT notes that it
calculates royalties in different waysr different class members, depending on
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where the CBM is produced. Its rhet of calculating royalties -- and the
deductions it applies -- have also changed over time. CNX submitted evidence
that it takes different deductions depexglon where it sells the CBM, and that its
deduction calculations sometimes vdrgtween and even within wells during
different time periods.
764 F.3d at 366-67 (citatiomsnitted). These statements suppbe Court’'s conclusion that the
predominance inquiry is neither a quantitatiilnquiry comparing the number of common
guestions to the number of individual quessip nor a cursory inquiryasking whether the
defendants generally subjectéde class members to the same factual treatment by the
defendants or whether their clainase subject to the same légdandard. Rather, it is a
manageability inquiry that requires the Cowo determine whether common legal issues,
susceptible to common evidence, exist in the rightgd to try the case in awhnat is fair to all
parties. Second, the Fourth Circuit pointed that the district courtvould “likely need to
consider” course-of-performance evidence. 764 BtR&¥0-71. Third, it statetthat “the district
court should reevaluate the implications of deéendants’ statute of limitations defense for Rule
23's predominance requirement.” 764 F.3d at 3The plaintiffs’ claimswere facially time-
barred, but they pled fraudulent concealment tothalstatute, and the Fourth Circuit held that,
“[a]lthough a defendant’s conduct is not irrelevantertion must also be ghto the plaintiff's
knowledge and actions,” and, “[ijn this contexa plaintiff's knowledge typically requires
individual evidence.” 764 F.3d at 370.

After determining that the facts that oil-and-gas companies engaged in numerous

common practices may be sufficient for commiypapurposes, the Fourth Circuit in EQT

Production Co. v. Adair made it clear that s@ommon practices are not enough to satisfy the
predominance requirement:

But the mere fact that the defendants engaged in uniform conduct is not,
by itself, sufficient to satisfy Rul@3(b)(3)’'s more demanding predominance
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requirement. The predominance inqufocuses not only onhe existence of
common questions, but also on how thosestjoes relate to the controversy at
the heart of the litigation. See Amchdétmods., 521 U.S. at 623 (noting that the
predominance inquiry “trains on the legal factual questions that qualify each
class member’'s case as a genuine contsgVe Even a plethora of identical
practices will not satisfy the predamance requirement if the defendants’
common conduct has little bearing on the adnssue in the litigation -- in this
case, whether the defendants underpajdlties. Absent such a relationship,
there is no basis for concluding that individual issues will not predominate.

We believe the district court placesh inordinate emphasis on the sheer
number of uniform practices withoubmsidering whether those practices are
relevant to assessing the defendamdgimate liability. Some of the common
practices that the district court identifiede.qg., the fact thaEQT sold all of its
CBM into one of two interstate pipelineshave little relevance to the validity of
the defendants’ royalty payment practices.

The district court did identify commapractices that may be pertinent to
the predominance inquiry -- e.g., the faatttEQT calculated all royalties based
on the same methodology.” But the distgourt’s analysis fell short because it
never analyzed why those common practieese sufficient to ensure that the
class members’ common issues would predominate over individual ones.

The defendants have highlightechamber of uncommon practices that
might cause individual issues to predoaten For example, EQT notes that it
calculates royalties in different waysr different class members, depending on
where the CBM is produced. Its method adlculating royalties -- and the
deductions it applies -- have also changed over time. CNX submitted evidence
that it takes different deductions depergdon where it sells the CBM, and that its
deduction calculations sometimes vagtween and even within wells during
different time periods.

Although the district court recognized the problem of lease language
variation, it did not see it as barrier to class d#fication in anyof these cases.
In our view, however, these variable terms will make it difficult, if not
impossible, for a court to assess the wlidf the defendants’ royalty payment
practices on a classwide basis.

Yet, as the defendants note, the distdourt failed to discuss course of
performance evidence entirely.

Second, the district court shouleéewaluate the implications of the
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defendants’ statute of limitations defense for Rule 23's predominance
requirement.

764 F.3d at 366-68, 70 (footnote omitted)(citation omitted).

The Fourth Circuit, like the Tenth Circuit, vex held that the five putative classes were
intractably or irredeemably uncertifiable -- just tha district court did not ask all the necessary
questions®

We do not decide today whether ttisparate practices identified by the
defendants are sufficient to defeat thedaminance requirement. On remand, the
district court may well conclude dh the defendants’ common conduct is
sufficient to ensure the predominancecogimmon issues over individual ones.
But it was an abuse of discretion for tistrict court to focus only on the number
of common practices wibut considering the significance of the defendants’
disparate conduct in¢hbroader litigation.

EQT Prod. Co. v. Adair, 764 F.3d at 367. The cad#tésed with instrucins to the district

court for improving its rule 23 analysis on remand. See, e.q., EQT Prod. Co. v. Adair, 764 F.3d

at 367 (“We also remand for thestfict court to . . . consider hovariations in the defendants’
royalty obligations to the c& members implicate the commonality and predominance inquiries
in [certain of the five clsses].”); 764 F.3d at 371 (“Whereetlproper balance lies in the
superiority analysis we leave to the distrioud on remand as part of its broader consideration
of the other Rule 23(b)(3) factors.”). In its conclusion, the Fourth Circuit summed up its
holding:

We ultimately hold that the districtourt’s analysis lacked the requisite

*Unlike the Tenth Circuit, however, the Fourcuit implied that the case might be
doomed: “In our view, however, these varialieyalty] terms will make it difficult, if not
impossible, for a court to assess the validityha defendants’ royalty payment practices on a
classwide basis.” EQT Prod. Co. v. Adair, 763d~at 367-68. The Fourth Circuit left open the
possibility, however, thahe classes might be certifiable: fi@emand, after reviewing the leases
in this case, the plaintiffs may be able to shbat there are a limitedumber of lease forms,
such that the validity of the defendants’ cocidean be assessed on a subclass basis.” 764 F.3d
at 369.
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rigor to ensure the requirements of RBBwere satisfied by any of the certified
classes. On remand, the district courfyrnanclude that one or more subclasses
should be certified. It may also findathclass certification should be denied
entirely. At this point, we only cohale that certification was premature.
We recognize that there are numerous CBM owners in Virginia who
haven't received a penny of CBM royak and others who may have gotten less
than their due. We are not unsympathetic to their plight.
But sympathy alone cannot justify certification under Rule 23. We
therefore vacate the district court’'s grasf the plaintiffs’ motions for class
certification, and remand the case for Ifert proceedings consistent with this
opinion
764 F.3d at 371.
ANALYSIS

The Court concludes that: (i) the Plaintiffeay raise a new class definition not in the
operative Complaint, because the Tenth Girbas no controlling opinion, other Courts of
Appeals have indicated that such a practicelessvald, and such a practice is sound; (ii) even if
the Court bound the Plaintiffs to the class wiébn in the operative Guplaint, rules 16(b)(4)
and 15(a) would not bar the Plaintiffs from arding their Complaint; (iii) the Plaintiffs have
not previously waived their new class definiti even though they previously submitted and
withdrew a different class deftion; (iv) the proposed class dafion is ascertainable, because
the Plaintiffs have eliminated the gas processing problem; (v) the proposed class definition does
not create commonality because of differencdease language; and (vi) those same differences
in lease language indicate that common issuesld not predominate over individual issues.

Accordingly, the Court denies the Motiotm Amend and the Second Motion for Class

Certification.
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THE PLAINTIFFS MAY RAISE A NEW CLASS DEFINITION NOT IN THE
OPERATIVE COMPLAINT.

The Court concludes that the Plaintiffs nemat rely on the class definition in their
operative Complaint. District Courts are split ois topic. Some courts have found that “[t]he
Court is bound to class definitions provided ie tomplaint and, absent an amended complaint,

will not consider certification beyond.” Costel. Chertoff, 258 F.R.Dat 604. Others have

allowed amendment during class certification progegsiand noted “[t]hat this approach is also
consistent with Rule 23, which contemplated #mendment of a classrtification order prior

to judgment.” _Savanna Group, Inc.Trynex, Inc., 2013 WL 66181, at *2-3.

The Tenth Circuit does not have a colitng opinion on this point, although Tenth
Circuit language exists that ght suggest that a court need matid a plaintiff to the class

definition in the operative complaint. e§& Carpenter v. Boeing Co., 456 F.3d at 1187 (“The

district court can modify or amd its class-certification deternaition at any time before final
judgment in response to changing circumsésn in the case.”)(aitg Fed. R. Civ. P.

23(c)(1)(C)); In_re Integra &alty Res., Inc., 354 F.3d 4261 (“Moreover, a trial court

overseeing a class action retains #bility to monitor the approjteness of class certification
throughout the proceedings and to modify decertify a class at any time before final
judgment.”)(citing Fed. R. Civ. P. 23(c)(1)).

Other Courts of Appeals have implied thae operative complaint does not bind the
plaintiff during class ceification. The United States Court of Appeals for the Fifth Circuit has
“specifically invited” a districtcourt to reconsider a deniaf class certification._Calderon v.

Presidio Valley Farmers Ass’n, 863 F.2d at 38he Second Circuit has similarly noted that a

plaintiff could seek to certify a narrower claafter the United States Court of Appeals for the

Second Circuit upheld the districowrt’s denial of class certifit@n. See In rdnitial Public
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Offering Sec. Litig., 483 F.3d at 73. The Second @irstated that the dlirict court “can be

expected to give such a request full &éadconsideration.” 483 F.3d at 73.

In short, the Tenth Circuit has no controllioginion on this issue, but other Courts of
Appeals have implied that a court need notdbthe plaintiff to the class definition in the
operative complaint. The Cduconsequently concludes thide Plaintiffs may submit a new
class definition without amendingein complaint. This rule isonsistent with rule 23(c)(1)(C)
which explains that “an order that grants or derglass certification may be altered or amended
before final judgment.” Fed. R. Civ. P. 23(c)(1)(C).

Il. THE PLAINTIFFS COULD AMEND THEIR COMPLAINT
NOTWITHSTANDING RULES 16(B)(4) AND 15(A).

Even if the operative Compldibound the Plaintiffs to theoriginal class definition, the
Court would grant leave to amend their complaifita party seeks to aend his or her pleading
after the time for seeking leave for pleadingeaniments has passed under a scheduling order,
then he or she must meet rule 15(a)(2)gureements and satisfy rule 16(b)(4)’'s good-cause

requirement._See Gorsuch, Ltd., B.C. v. WellgggaNat'l Bank Ass’n, 771 F.3d at 1240 (“After

a scheduling order deadline, atyaseeking leave to amend mukmonstrate (1) good cause for
seeking modification under Fed. Riv. P. 16(b)(4) and (2) safaction of the Rule 15(a)
standard.”). Rule 16(b)(4) states: “A schedukey be modified only for good cause and with the
judge’s consent.” Fed. R. Civ. B6(b)(4). “In practie, this standard requires the movant to
show the ‘scheduling deadlines cannot be met defgp@anovant’s] diligent efforts.”_Gorsuch,

Ltd., B.C. v. Wells Fargo Nat’| Bank Ass’n, 771 F.3d at 1240.

Here, the Plaintiffs have been “diligentThe Defendants argue that the “Plaintiffs tender
this new [class] definition nearlthree years after they firstdmed of their ascertainability

problem and more than two years after theigaxtompleted extensive discovery and a multi-day
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hearing premised on the [original class] definitiofiRésponse to Motion 2 at 7. This statement,
however, leaves out the key fabat the Plaintiffs did not ppose a new class definition until
after the Court announced Abraham. “Unkie Court filed [Abraham] on August 16, 2016,
plaintiffs reasonably believethat this case would be cerdl. There was no reason for
plaintiffs to file additional motions addressdo the certification issues until the Court
announced its decision.” Reply 2 at 2. In otherds, rule 16(b)(4)’s “diligence” requirement
does not mean that plaintiffs stube clairvoyant and preemptiydile a new class certification
motion. That the Plaintiffs did not propose avngass definition until aér the Court rejected
the original one does not demstrate lack of diligence.

Similarly, rule 15(a) would not prevent thdaintiffs from hypothetically re-filing an
amended complaint. Rule 15(a) provides that a party may amend his or her pleading as a matter
of right within twenty-one daysf serving it and within twentgpne days of the service of a
response pleading. See Fed. R. Civ. P. 15@therwise, the party must obtain the opposing
parties’ consent or the courtleave -- which should be “freelgive[n] . . . when justice so
requires” -- to amend his or hpleading. The Supreme Court Isated that, in the absence of
an apparent reason such as “undue delay, bad faititatwry motive . . . repeated failure to cure
deficiencies by amendments previously allowmatjue prejudice to the opposing party by virtue
of allowance of the amendmenfdtility of amendment, etc.,” leave to amend should be freely

given. Foman v. Davis, 371 U.S. at 182.

Here, the Defendants object that the Plaintiffs have unduly dekyending their class
definition, and that an amended class definitwould unduly prejudice the defendants. See
Response to Motion 2 at 7. Neither of thesegaliens are correct. Firghe same reasoning

described above regarding the rule 16(b)(4)iddnce” requirement applies to the Defendants’
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undue delay allegation. The Defendants protestth®aPlaintiffs waited to submit a new class
definition until after the parties retained experts, briefed the original class definition, completed
discovery, and had a hearing. See Responbéotion 2 at 8. The Plaintiffs waited, however,
because the Court had yet to issue an opinigattieg their original class definition before
submitting a new one. Like the rule 16(b)(4) diligence requirement, the rule 15(a) undue delay
defense does not require the Plaintiffs to mtesbw a court will rule on a pending motion.

Similarly, the Defendants would not sufferdue prejudice if the Court hypothetically
allowed an amended complaint. The Defendargaethat they “have beditigating this class
certification under the opera¢ class definition for owefour years . . . Cfendants tailored their
arguments and evidence to that definition.” Response to Motion 2 at 8. “Now, after four years
of vigorous and expensive litigation culminatingtive denial of theimotion, Plaintiffs come
forward with a new class definition.” ResporieeViotion 2 at 8. The Defendants contend that
“[clompelling Defendants to re-litigate certiition under this new definition would be
manifestly unfair.” Response to Motion 2 at 818.other words, th®efendants are proposing a
rule saying that a plaintiff attempting to certdyclass only gets one opportunity to do so if the
litigation is sufficiently long and expensive. Maoch rule exists or should exist. The Court
should try to get its decision right, and if t@®urt is convinced -- nwithstanding its earlier
determinations -- that a class action is the apmatgpvehicle to litigate a set of claims, then the
Court should certify the class notwithstanding its earlier determinations. “Courts typically find
prejudice only when the amendment unfairlyeaf§ the defendants in terms of preparing their
defense to the amendment. Most often, tlisucss when the amended claims arise out of a
subject matter different from what was set forth in the complaint and raise significant new

factual issues.”_Minter VPrime Equipment Co., 451 F.3d96, 1208 (10th Cir. 2006). Here,
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however, the Plaintiffs propose a new class definition based on the same “subject matter” and on
the same facts as in Abraham.
Further, the Fifth Circuit has pe&cifically invited” a districtcourt to reconsler a denial

of class certification. Calderon v. Presidiollda Farmers Ass’n, 863 F.2d at 389. The Second

Circuit has similarly noted that a plaintiff coudeéek to certify a narrowelass after the Second

Circuit upheld the district court’s denial of ctasertification. _See In rhitial Public Offering

Sec. Litig., 483 F.3d at 73. The Second Circuit stétat the district cotir‘can be expected to
give such a request full arfdir consideration.” 483 F.3d at3. The suggestion that the
Plaintiffs should only get one opportunity to subm class definition igherefore incorrect.
Accordingly, even if the Court required the Ptdfs to amend their complaint, there would be
no undue delay, and the Defendantaid not suffer undue prejudice.

II. THE PLAINTIFES DID NOT WAIVE THEIR NEW CLASS DEFINITION.

The Court concludes that the Plaintiffd diot waive their new class definition. The
Tenth Circuit has noted, in the context of waigarappeal, that “if the theory was intentionally
relinquished or abandoned in thetdict court, we usuly deem it waived andefuse to consider

it.” Richision v. Ernest Group, Inc., 6343d. 1123, 1127 (10th Cir. 2011)(Gorsuch, J.).

“Waiver occurs when a party deliberately considam issue and makesiatentional decision to

forgo it.” United States v. Cruz-Roduez, 570 F.3d 1179, 1183 (10th Cir. 2009).

The Defendants reference a proposal to chahgeclass definition that the Plaintiffs
made during oral argument related_to Abrahd®ee Response to Motidnat 6. Specifically,
the Plaintiffs stated at oral argument: “[W]e afgopose that the class definition speak to the gas

and liquids processed at the various plants, abifprocessed, the gas is or has been allocated

natural gas liquids . . . .” Response to Matil at 6 (citing_Abraham, 317 F.R.D. at
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216)(emphasis in original)). The f2adants allege that “the sakason counsel offered [for this
class definition] mimics the current one,” inhet words, mimics the current reason that the
Plaintiffs have offered their new class défom. Response to Motion 1 at 6. That reason,
according to the Defendants, is so that tres<ldefinition would “encompass all royalty and
overriding royalty owners injured by the fdadants’ ‘keep-whole’ royalty payment
methodology.” Response to Motion 1 at 6. eTBefendants conclude that, because the
Plaintiffs, at oral argument, proposed a clagmdm®n for the same reason that they propose the
new class definition at issue in this motiomdasubsequently withdrew the former one, the
Plaintiffs have waived their new class atfion. See Response to Motion 1 at 7.

This argument is incorrect. According tceetifenth Circuit, “[w]aiver occurs when a
party deliberately considers an issue and makesntentional decision to forgo it.”_United

States v. Cruz-Rodriguez, 570 F.3d at 1183. Hée Plaintiffs submitted two different class

definitions, the one they orally submitted and widwlr and the one presently at issue. That the
Plaintiffs submitted the former definition foreglsame reason that they submit the current one
does not change the fact that the two class itiefis themselves are diffent. In other words,
the plaintiffs did not “deliberately consider[] @&asue and make[] an intentional decision to forgo
it”; rather, the Plaintiffs submitted two issuegmely, two class definitions, for the Court to

consider, albeit for the same underlying reastmited States v. Cruz-Rodriguez, 570 F.3d at

1183. The Plaintiffs did not, therefore, m@&their current class definition.

V. THE PROPOSED NEW CLASS IS ASCERTAINABLE.

The Court concludes that the new classrdéfin solves the ascertainability problem.
Rule 23(c) requires the Court to “define the clasd the class claims, issues, or defenses.” Fed.

R. Civ. P. 23(c)(1)(B). Specifilg, the Court must include “aerndily discernible, clear, and
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precise statement of the parameters definingcthss or classes to be certified.” Wachtel v.

Guardian Life Ins. Co., 453 F.3d 179, 187 (3d 2006). Another “essential” prerequisite to a

rule 23(b)(3) class action is that the “class nhesturrently and readily ascertainable based on

objective criteria.”_Marcug. BMW of N. Am., LLC, 687 F.3d &92-93. _See EQT Prod. Co. v.

Adair, 764 F.3d at 358 (“A class cannot be cedifialess a court can readily identify the class
members in reference to objective criteria.”).
A key reason why the originalass is not ascertainable is:

The Plaintiffs did not identify by a ppenderance of the evidence which leases’

gas is or has been processed at the dgmacessing plants, and therefore, which

interests burdening leases amells are part of the Pldiffs’ proposed class. The

Plaintiffs assumed that, when a contraaimed a delivery point for the gas, the

gas would be processed at that plaiihe Defendants demonstrated, however,

that a well’'s contractual dedication ® particular plant does not determine

whether the well's gas flows to that plant . Gas from a well may not flow to the

plant associated with the gathering systto which the well is connected.
Abraham, 317 F.R.D. at 255 (internal citationsitted). The new class definition solves this
processing problem. Unlike thedoputative class, which the phdiffs define based on “where
the oil or natural gas producedin the leases was delivered to [enumerated processing plants],”
the new class definition is based on people “whose royalty and overriding royalty has been
calculated on a ‘keep-whole’ method omitting paytr@mthe value of the processed natural gas
liquids portion of the production.’Abraham, 317 F.R.D. at 18%jotion to Amend at 5. Under
the new class definition, “the class members lmamdentified without regard to where their gas
was processed.” Motion to Amend at 6. Mor@artant, “[tjhe class ifimited to those owners
who are paid on the keep whole methodologi¢/PX records provide a database which can
identify the class members. WPX records shavch owners’ interests apply to production on

the WFC system and are paid on the keep-gvineéthodology.” Motion to Amend at 6. The

Defendants do not specifically deftyat they have such recordSee Response to Motion 2 at
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11-12. Instead, the Defendargrotest that the newlass definitions still “tied to a demand for
payment on processed NGLs.” ResponséMtion 2 at 12. The keep-whole methodology
identifies, however, “those class members whoseig@rocessed.” Reply 2 at 7. Because the
Defendants appear to have records shgwwho they pay on the keep-whole methodology,
there is “a readily discerniblelear, and precise statementtloé parameters defining the class

or classes to be certified.” Wachtel v. GuardLife Ins. Co., 453 F.3d at 187. Accordingly, the

Court concludes that the new s$adefinition is ascertainable.

V. THE NEW CLASS DEFINITION DO ES NOT MEET THE COMMONALITY
REQUIREMENT.

Rule 23(a)(2) requires that “tleeare questions of law cadt common to the class.” Fed.
R. Civ. P. 23(a)(2) (emphasis added). Thmwemnality requirement was widely perceived to
lack teeth before the SuprenCourt’s decision in_Wal-Martwhich grafted the following
requirements onto rule 23(a)(2)) (hat the common question is central to the validity of each
claim that the proposed class brings; andtlf@t the common question is capable of a common
answer._See Wal-Mart, 131 S. Ct. at 2550-52Whi-Mart, Justice Scalia stated: “Wal-Mart is
entitled to individualized determinations of eahployee’s eligibility for backpay.” 131 S. Ct.
at 2546. From this observati, he then concluded:

Because the Rules Enabling Act forbids interpreting Rule 23 to “abridge, enlarge

or modify any substantive right,” 28 81.C. § 2072(b), a class cannot be certified

on the premise that Wal-Mart will not be entitled to litigate its statutory defenses

to individual claims. And because the necessity of that litigation will prevent

backpay from being “incidental” to ¢hclasswide injunctim respondents’ class

could not be certified even assuming, arguendo, that “incidental” monetary relief

can be awarded to a 23(b)(2) class.
Wal-Mart, 131 S. Ct. at 2561. Thus, the comngoestion or questions aot be “incidental”

nor can the plaintiff submit a long list of “incidali’ questions or issues, and say that they

predominate over the real issues to be used.
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Here, the Plaintiffs have moved the Cotatcertify claims for royalty underpayment,
breach of contract, breach of the duty of gdadh and fair dealing, breach of the implied
covenant to market, and civil conspiracy $&sion to Amend at 27; Second Motion for Class
Certification at 13. The Courtilvaddress each claim in light gie commonality requirement.

1. Both the Royalty-Underpayment Claim and Breach-of-Contract Claim Lack
Commonality.

Previously, the Court held that the undemawnt and breach-of-contract claims did not
meet the commonality requirement. See Abraham, 317 F.R.D. at 2604&4.Court ruled,
regarding the keep-whole method, that “this unif@miicy, which calculates and pays the class’
royalties without regard to viations in lease language, acommon issue.”__Abraham, 317
F.R.D. at 260. However, “to determine whetmeyalty agreements require payment on all
production in the method that the Plaintiffs setble, Court must ask the cgteon as to each of
the different lease forms. The question, therefisrapt common to all proposed class members.”
Abraham, 317 F.R.D. at 261. Under the new class definition, the leases still have varying
language.

Category A consists of leases that pay ltyyan the basis of “market value at the
well” or “market price at the well,” rad includes 120 leases . . . Category C
includes leases that pay on “proceeds, such,” and includes 210 leases.
Category D contains a loneakge that pays on “grossogeeds,” with no reference

to the well or mouth of the well, and mudication that it should be paid on net
proceeds. Category E also includesrglgl lease that pays on “net proceeds at
the well.” . . . Category G includes thdsases that pay on the “market value at
the well of the gas sold or used, provided that on gas sold, the market value shall
not exceed the amount received for such gas computed at the mouth of the well,”
and contains 78 leases. t€gory H includes those leases that pay on “market
value at the well if sold or used teanufacture products,” after “deducting post-
production costs,” and includ@8 leases. Finally, categoryconsists of leases

that pay based on “gross proceeds received for gas sold, used off the premises or
in the manufacture of products therefrobut in no event more than the actual
amount received,” and includes 34 leases.

Abraham, 317 F.R.D. at 274-75The Plaintiffs urge that all athese leases can be primarily
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grouped into only two categories, namely, “procidéases and “market value” leases. See
Motion to Amend at 20. The Court concludesitthhis is an oversipiification of lease
language. First, the Plaintiffsctually propose three categoriesleases and not two. The
Plaintiffs assert that “[tjhe new class defiartiincludes only those ownepsiid under proceeds
(gross and net) leases and market value leasegG]Jross proceeds owners are all similarly
situated. Net Proceeds owners altesimilarly situated. Marketalue owners arall similarly
situated.” Reply 2 at 9. In other words, these categories that taintiffs actually propose
are gross proceeds, net procgeahd market value leases.

The larger problem is, however, at thegioming of the new class definition. The
Plaintiffs state that “[tlhe elss consists of all present afmmer owners of royalty and

overriding royalty from Aigust 2006 to the present . . . Motion to Amend at 5 (emphasis

added). There is an importanstinction between royalty and oveling royalty instruments. As

the Court found, unlike many oil and gas leasesygo]ding royalty interests generally are not
created through the use of formntracts.” _Abraham, 317 F.R.Bt 196. Instead, “[o]verriding
royalty interests often are createdindividualized circumstancesnd business transactions, and

the agreements contain unique foyaaluation terms . . . . [THre is no standardization in the
overriding royalty interest terms, because ovargdroyalty instruments are not generic like
leases.” 317 F.R.D. at 195. In related litigatithg Court, however, noted that it has “a list of
some of the textual provisionsund in the class overriding royalties. . [T]he list contains far

more textual permutations than the eleven that exist for royalty instruments, and that list is
illustrative, not exhaustive, of all of the overriding royalty provisions among the class.”

Anderson Living Trust v. WR Energy Production, LLC, 306 F.R.D. 312, 343 (D.N.M.

2015)(Browning, J.).
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Importantly, the Plaintiffsbear the burden of showing that they meet the class

certification requirements. See)Re Owens ex rel. Okla., 585 F.281435. Herethe Plaintiffs

have not explained why the oveiind royalty instruments in theutative class are substantively

the same as the leases. Considering that tiesv class definition geifically includes both

royalty and overriding royalty owners, and that variances in lease language was a key reason that
the Court denied class certification in Abrahaime Plaintiffs have not met their burden of
showing commonality.

Because of the distinction between royaltyl averriding royalty instruments, the Court
cannot soundly say that the Pigifs have shown, by a prepondace of the evidence, that
common questions whether WPX Energy is undgngathe Plaintiffs or whether WPX Energy
breached the leases are capable of commonessswee Wal-Mart, 131 S. Ct. at 2550-52.

2. The Implied Covenant to Market and Breachof the Duty of Good Faith and Fair
Dealing Claims Lack Commonality.

As previously explained, “the duty to marldeies not define the lessor’s royalty interest;
the lease’s royalty provision does that.” Ateen, 317 F.R.D. at 265. “To determine which
class members were entitled to be paid an NiGLs, however, the Court must examine each
lease.” _Abraham, 317 F.R.D. at 265. “Accordingly, although the implied duty to market applies
in every class lease, to demonstrate thaiXVWPoduction violated thatluty by failing to pay
royalties on NGLs, the Plaintiffs must edtsb the right to NGL payment under the various
lease forms.”_Abraham, 317 F.R.D. at 265. Beedhe Court concludes thiairge variations in
the leases and overriding royalty instruments still exist, despite the new class definition, the
Court cannot soundly depart from its holdingAbraham that the comon question whether
WPX Energy breached the imgdiecovenant to market is cdpga of a common answer. _See

Wal-Mart, 131 S. Ct. at 2550-52.
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For similar reasons, the Court cannot hold that the common question whether WPX
Energy breached the duty of good faith and faglohg is capable of a common answer. See El

Paso Natural Gas Co. v. American Petrof@a of Texas, 733 S.W.2d 541, 550 (Tex. App. --

Houston [1st Dist] 1986 )(stating that the duty market in good faith “is based on the
assumption that the operator is marketing somgtthat belongs to throyalty owners”).

3. The Civil Conspiracy Claim Lacks Commonality.

Similarly, the Court cannot soundépnclude that the Plaintiffgivil conspiracy claim is
capable of a common answer. The “Plaintiffsgal¢hat WPX and WFC engage in a conspiracy
to breach the class royalty and overriding royalty agreements.” Second Motion for Class
Certification at 11. The Plaiffs argue that, “based on the fact that royalty owners under
proceeds leases and market value leases atkecebrid royalty on the value of the NGLs, the
Court should reinstate the conspiracy claim.” Second Motion for Class Certification at 11-12.
This allegation rests, however, on the premise that all of the lease and overriding royalty
instruments at issue can be grodijreto the simple categories ‘gdroceeds” and “market value”
leases. As explained above, tGeurt holds that the Plaintiffeave not met their burden of
demonstrating, by a preponderance of the evidenagé,athof the instruments at issue in this
case can be grouped into these two categoripecidly in the case of the overriding royalty
owners. For this reason, the@t cannot soundly conclude thhts claim is one capable of a
common answer. See Wal-Mart, 131 S. Ct. at 2550-52.

VI. UNDER THE NEW CLASS DEFINITION , COMMON ISSUES WILL NOT
PREDOMINATE.

The Court concludes that, based on the méass definition, cmmon issues will not
predominate over individual ones. “Predominanegularly presents thgreatest obstacle to

class certification.” CGC Holding Co. v. Bmband Cassel, 773 F.3d at 1087. As the Tenth
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Circuit has instructed, to determipredominance, the Court mushéracterize the issues in the

case as common or not, and tlveagh which issues predominate.” CGC Holding Co., LLC v.

Broad & Cassel, 773 F.3d at 1087 (emphasis in origindlhe nature of the evidence that will

suffice to resolve a question detenes whether the questionasmmon or individual.”_Seabron

v. Am. Family Mut. Ins. C0.2013 WL 3713652, at *7 (citing Ire Visa Check/Master Money

Antitrust Litig., 280 F.3d at 136-40). “If, to malkeprima facie showing on a given question, the
members of the proposed clasdslwieed to present evidenceathvaries from member to

member, then it is an individual questionBlades v. Monsanto Co., 400 F.3d at 566. See

Messner v. Northshore Univ. Headystem, 669 F.3d at 815.

In Abraham, the Court applied the 10bircuit test and made the following
determinations:

The common evidence in this case includes: (i) evidence about the Defendants’
payment methodology, which is likely tee minimal; (ii) industry-custom-and-
usage evidence shedding light on the megif all of the class leases, which is
guasi-common; (iii) course-of-performance evidence, which is essentially the
same as (i); (iv) evidence about gathgrand processing contracts in the San
Juan Basin; and (v) evidence about tHatiee NGL and residugas prices during

the class period.

The individualized evidencm this case includes:)(industry-custom-and-usage
evidence regarding the meaning of specific royalty provisions -- e.g., “proceeds,”
“market value,” “gross proceeds,” “nptoceeds” -- which all class members do
not share; (i) the various leases ffeiing language; (iii) parol evidence
concerning negotiations and oral agreemeantgemporaneous to the execution of
certain class leasé$;(iv) evidence about which We' gas was processed; (v)
evidence regarding the extent to whithe commingled wells contain Fruitland
coal gas or gas belonging to interestseotthan WPX Production; and (vi) the
individual damages evidence -- which inagdanalyses of which wells’ gas tends
to travel to which plants, various ptahefficiency levels and bypass rates over
time, and what costs are attributablewhich individual wells. Weighing the
individualized evidence against thenmmon evidence, the Court will spend the

?’The Court doubts that much of this eviderexists, however, and assigns a low weight
to it in the predominance calculus.
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majority of its time hearing individlized evidence and adlicating individual
guestions.

Abraham, 317 F.R.D. at 270-271. Under the neagsdefinition, individual issues (iv), (v), and
(vi) are eliminated._See Motion to Amend at Kl of these issues involved how the Plaintiffs’
gas was processed. The key to the new da$sition, however, is royalty owners “whose
royalty and overriding royalty has been caltedbon a ‘keep-whole’ method omitting payment
on the value of the processed natural gas liqoicison of the production.” Motion to Amend at
5. Unlike the old class definition, which would have required the Court to spend significant time
“determining which wells’ gas isr has been delivered to jpessing plants for extraction and
marketing of natural gas liquids from the gas at [various processing plants],” the new definition
is no longer tied to any specific processingnt$. _Abraham, 317 F.R.D. at 272. The old
definition specifically involved natural gas tHatas delivered to the Ignacio Processing Plant
... the Kutz Plant . . . or the Lybrook Plant.” Abraham, 317 F.R.D. at 184. A key problem with
this definition was that:

The Plaintiffs did not identify by a ppenderance of the evidence which leases’

gas is or has been processed at the dgmacessing plants, and therefore, which

interests burdening leases amells are part of the Pldiffs’ proposed class. The

Plaintiffs assumed that, when a contraaimed a delivery point for the gas, the

gas would be processed at that plafithe Defendants demonstrated, however,

that a well’'s contractual dedication # particular plant does not determine

whether the well’'s gas flows to that plant. Gas from a well may not flow to the

plant associated with the gathering systto which the well is connected.
Abraham, 317 F.R.D. at 255 (internal citaticomitted). The new class definition, however,
does not rely upon how or wheresga processed. Instead, the ke the class is WPX Energy’s
keep-whole payment method. The Court, theefamoncludes that the new class definition

eliminates individual issues (iv), (v), and (vi).

Individual issue (iii) is “parol evidenceoncerning negotiationand oral agreements
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contemporaneous to the execution of certaasslleases.”  Abraham, 317 F.R.D. at 270-271.
The Court noted, however, that it “doubts that moftthis evidence exists . . . and assigns a low
weight to it in the predominance calculus®braham, 317 F.R.D. at 271 n.77. The Defendants
have not given the Court any reasto depart from assigning paevidence “low weight.” In
fact, the Defendants point out that the “Pldfatintroduced no evidence of the circumstances
surrounding the execution of anyake, and they cite none irethmotion.” Response to Motion

1 at 18. Because the Court has s®en any parol evidence canning the leases’ execution, it
continues to assign individuigsue (ii) low weight.

That leaves individual issues (i) and (iilndividual issue (ii), “the various leases’
differing language,” is the most importanAbraham, 317 F.R.D. at 270-271. In Abraham, the
Court held that, under the originelass definition, “given the leadanguage obligations and the
variations in state law, thisags action could involvep to thirteen different legal standards for

the jury to apply,_which would be managealflehe Court did not h&e to confront the

considerable number of othewdividualized issues already dissed.” _Abraham, 317 F.R.D. at

275 (emphasis added). In other words, the ©aas concerned that common issues would not
predominate. Under the new dadefinition, however, the Plaiffs have conceded that what

the Court termed Category B and Category F leases would no longer be part of the class. Motion
to Amend at 20-21. Previously gl€ourt found, in the chart belothat up to 13 legal standards

may exist among the several categories of ledgedo variations in Colorado and New Mexico

oil and gas law._See Abraham, 317 F.R.D. at 275.

New Mexico Leases Colorado Leases

A C E F G A B C D F G H I

1 2 3 4 5 6 7 8 9 10 11 12 13
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Based on the Plaintiffs’ concessions regagdtheir new class definition, the Court

modifies the chart as follows:

New Mexico Leases Colorado Leases
A C E G A C D G H I
1 2 3 4 5 6 7 8 9 10

Because the Court held in Abraham that Igalestandards would be manageable if it
were not for other individualized issues, and beedhe Court is satisfied that individual issues
(iv), (v), and (vi) are eliminated and individugil) is assigned “low weight,” the Court now
holds that up to 10 legal standards wouldri@nageable. See Abraham, 317 F.R.D. at 275.

Finally, regarding individual issue (i), “industry-customdausage evidence regarding
the meaning of specific royalty provisionsthe Court prewusly held that:

the evidence is common folt leases with theame language. Many of the leases

contain similar wording. The Court calnerefore use common industry custom

evidence to prove what the lease languagans. Nevertheleshe leases do not

all share the same language. Rathesythan be grouped into a number of

categories, each containing differingndpage. Because the language’s meaning

could materially differ between categajethe variations require individual

consideration, which cut agst a predominance finding.
Abraham, 317 F.R.D. at 271. The Court ndtes, by the Plaintiffs’ own admission, the new
class definition removes Category F leasedbath New Mexico and Colorado, as well as
Category B leases, all of which are in Coloradgee Motion to Amend at 20-21. Because the
new class definition contains fewer categorig® issue of the leadanguage will be less

individualized.

Having characterized the issues, the Cooutst now weigh them to determine which
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issues will predominate. See CGC HalgliCo., LLC v. Broad & Cassel, 773 F.3d at 1087.

First:
The common evidence in this case includes: (i) evidence about the Defendants’
payment methodology, which is likely tee minimal; (ii) industry-custom-and-
usage evidence shedding light on the maeguif all of the class leases, which is
guasi-common; (iii) course-of-performance evidence, which is essentially the
same as (i); (iv) evidence about gathgrand processing contracts in the San

Juan Basin; and (v) evidence about tHatree NGL and residugas prices during
the class period.

Abraham, 317 F.R.D. at 270-271. Now, the indibal evidence in this case includes, (i) less
industry and custom usage evidence regardiegnibaning of specific royalty provisions than
under the old class definition, (i) up to 10, @gposed to up to 13, possible legal standards
regarding variance in lease langaagnd (iii) low weight given tparol evidence regarding lease
negotiation and execution. Thevidence regarding lease langeavariation would likely
consume the most time at a trial.

Just as the variations iedse language prevent the Cduim soundly concluding that
the new class definition satissiethe commonality requirement, those variations prevent the
Court from soundly concluding that common Bssipredominate over individual issues. The
Court will, consequentlyjeny class certification.

IT IS ORDERED that (i) the Plaintiffs’ Motion to Alter or Amend and to Reconsider
Memorandum Opinion and Order [Doc. 252], dil8eptember 15, 2016 (Doc. 255), is denied;
and (ii) Plaintiffs’ Second Motion for Clag3Sertification, filed September 15, 2016 (Doc. 256),

is denied. W'.
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