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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RUSSELL TENORIO,

Plaintiff,
V. No. Civ. 12-01295 JCH-K BM
Consolidated with
No. Civ. 13-00574 JCH-K BM
BRIAN PITZER,

and THE CITY OF ALBUQUERQUE,
Defendants.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on (i) Defendant Brian Pitzer's Motion to
Reconsider, and Memorandum in Support (EGFE NB5); (ii) Defendants’ Motion for Separate
Trials and Memorandum in Support (ECF No. 170d (iii) DefendantsDaubert Motion, and
Memorandum in Support, Requesting to Excludstif@ny of Plaintiff’'s Expert Roger A. Clark
(ECF No. 171). The Court, havirmpnsidered the motions, brietgyplicable law, and otherwise
being fully advised, concludethat Defendant’s Motion to étonsider should be denied;
Defendants’ motion for separate trials should baetbas to the requekdr two separate trials,
but bifurcation of one trial into two phasesfdre the same jury should be granted; and
Defendants’ motion to exclude the testimony of. Ktark should be granted in part and denied
in part as described herein.

l. FACTUAL BACKGROUND

The facts necessary to resothe pending motion to reconsidare those set forth in the
Court's Memorandum Opinion and Order denyisigmmary judgment tdefendant Pitzer,
which are either undisputed or construed ia lght most favorable to Plaintiff as the non-

movant.SeeMem. Op. and Order 2-6. The Tenth Citcuglied on the operative facts from the
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Court’s opinion.See Tenorip802 F.3d at 1161-63. The Court need repeat those facts herein
but adopts them by reference for the purpagessolving the motin to reconsider.
1. PROCEDURAL HISTORY

Plaintiff filed suit against Defendants Bridttzer and the City of Albuquerque (“the
City”) asserting claims arising from eventsat occurred on November 11, 2010, in which
Albuquerque Police Officer Pitzashot Russell Tenorio whens@onding to an emergency call.
The case was consolidateith the related case &ussell Tenorio v. Andrea Orti€lV 13-574.
SeeOrder, ECF No. 96. On June 14, 2016, the padigulated to the simissal of all claims
asserted against Defendants Robert ibime, Raymond Schultz, and Andrea OrtRee
Stipulated Dismissal, ECF No. 154. The claimatthremain in the cowofidated cases are an
excessive force claim under 42 U.S.C. § 1983violation of the Fourth Amendment against
Defendant Pitzer (Count 1) and a municipalbiiity claim under 42 U.S.C. § 1983 against the
City (Count Il) in No. 12-cv-1295eeMem. Op. and Order 2, ECF No. 178.

As to Count |, the Court entered a Memmaam Opinion and OrdgECF No. 121) in
this case denying Defendant Pitzer's mntifor summary judgment based on qualified
immunity. The Court concluded that there waglemce that DefendantitPer violated clearly
established law under two theories: (1) thatdu&ed probable cause believe Russell Tenorio
presented a threat of serious physical harmartother person, and (2) that he and his fellow
officers recklessly created the situation resulting in the need to use deadlySfEebem. Op.
and Order 8-15, ECF No. 121. Defendant Pitzgvealed the Court’s decision, and in a 2-1
opinion, the Tenth Circuit “affirm[ed] the deniaf summary judgment because the evidence
would support a violation of clearly established law under the first thedgnbrio v. Pitzer

802 F.3d 1160, 1161 (10th Cir. 2015). The Tenth Cirdeclined to conset the second theory.



Id. Defendant Pitzer filed a petition for writ ckrtiorari that the Supreme Court deniSee
Order, ECF No. 151.

Following remand, the City filed a moth for summary judgme (ECF No. 158)
requesting dismissal of all claims against it. Defnts also filed a motion to bifurcate (ECF No.
170) and a motion to exclude Plifis expert Roger A. Clark (EF No. 171), the latter two of
which are currently pending and the subje€tthis Memorandum Opinion and Order. On
September 25, 2017, the Court entered a Mandum Opinion and Order (ECF No. 178)
denying the City’s motion for summary judgment.

On January 12, 2018, this case was reassigmelde undersigned judge. On April 16,
2018, Defendant Pitzer filed a Motion to Rasider (ECF No. 185), moving the Court to
reconsider the Honorable MChristina Armijo’s Memorandum Opinion and Order (ECF No.
121) that denied Defendant Pitzer qualified iomity in light of the United States Supreme
Court’s decision irKisela v. Hughes584 U.S. _ , 138 S.Ct. 1148 (201&sued on April 2,
2018. The Court will first considéne pending motion to reconsider.

1. MOTION TO RECONSIDER

An order denying summary judgment is intedtmry. The Court has broad discretion to
reconsider its interlocutory ordeprior to entry of judgmenRimbert v. Eli Lilly & Co, 647
F.3d 1247, 1251 (10th Cir. 2011) (“[Bfrict courts generally rermafree to reconsider their
earlier interlocutory orders.”see alsoFed. R. Civ. P. 54(b) (“[A]y order or other decision,
however designated, that adjudicates fewer thhthal claims or the rights and liabilities of
fewer than all the parties does rastd the action as to any ofetlelaims or parties and may be
revised at any time before the entry of a judgnaeljdicating all the claims and all the parties’

rights and liabilities.”). “Notwithstanding the district cotis broad discretion to alter its



interlocutory orders, the motion teconsider is not dhe disposal of parties who want to rehash
old arguments.’Nat'l Bus. Brokers, Ltd. v. Jim Williamson Prods., Irid5 F.Supp.2d 1250,
1256 (D. Colo. 2000) (internal quotations omitte@)court should deny a motion to reconsider
unless the party clearly demonsti@imanifest error of law oaét or presents newly discovered
evidenceld.

Defendant Pitzer argues thHisela v. Hughesrepresents an intervening change in
controlling law that requires this Court to cales the Tenth Circuit's decision erroneous.
Defendant Pitzer contds that the facts dfisela are similar to this case, and argues that this
case is subject to the Supreme Court’s holdingisela the Supreme Court held that Officer
Kisela did not clearly violate the Fourth Antkment when he shot a suspect who presented a
threat to another as she held a knife to her almtrit six feet away dm a bystander, and where
she was given two commands to drop the krbfgh of which she fa@ld to acknowledgeSee
Kisela 138 S.Ct. 1151-52.

The Supreme Court expressly stateigela that it did not decide whether the officer
violated the Fourth Amendmerisela 138 S.Ct. at 1152. Instead, the Supreme Court assumed
a Fourth Amendment violation occurred and htidt, based on the facts, it was not clearly
established that the officer's use of dgafbrce violated the Fourth AmendmeiSee id.After
discussing the importance of specificity in theurth Amendment qualified immunity context,
the Supreme Court examined the sfiefacts in the case before it:

Kisela says he shot Hughes becaukbpagh the officers themselves were in no

apparent danger, he believed she wakraat to Chadwick. Kisela had mere

seconds to assess the potential dangethadwick. He was confronted with a

woman who had just been seen hackingree with a large kitchen knife and

whose behavior was erratic enough to causencerned bystder to call 911 and

then flag down Kisela and GarciKisela was separated from Hughes and

Chadwick by a chain-link fence; Hughéad moved to within a few feet of
Chadwick; and she failed to acknodtge at least two commands to drop the



knife. Those commands were loud enotiggt Chadwick, who was standing next

to Hughes, heard them. This is far from an obvious case in which any competent

officer would have known that shooting Hughes to protect Chadwick would

violate the Fourth Amendment.
Id. at 1153.

The Supreme Court did not end its analysere. Instead, the Supreme Court examined
the Ninth Circuit's analysis of its own precededgfermining that the Court of Appeals erred in
concluding that its precedenkally established that the officer used excessive f&@e.id.The
Supreme Court stated: “To begintlwi ‘even if a contrthing circuit precedent could constitute
clearly established law in these tinsstances, it does not do so herdéd’ (quoting City and
County of San Francisco v. SheehaB5 S.Ct. 1765, 1776 (2015)). It explained that the most
on-point Ninth Circuit precedent actually favored tifficer, and the other decisions relied on by
the Court of Appeals were not sufficientlgnalogous to govern the officer under the
circumstances he faceSlee idat 1153-54.

Significantly, this case is not before theutt on a blank slate. The Tenth Circuit has
already affirmed the Court’s deasi. It did so by relying on TemtCircuit precedent. On appeal
of this case, the Tenth ICuit relied on the case diuchel v. City & County of Denve®97 F.2d
730 (10th Cir. 1993), as construedWalker v. City of Oremm451 F.3d 1139, 1160 (10th Cir.
2006).SeeTenorig 802 F.3d at 1165. The Tenth Ciitcexplained withspecificity howZuchel
was a factually similar case to this one, in which officers reasonably believed the suspect had a
knife, the suspect had been told to drop it, dffiters shot him when he took steps toward an
officer who was six to fifteen feet away, ewbough he made no aggressive move toward any of
the officers.See Tenorip802 F.3d at 1165-66 (construizyiche] 997 F.2d at 735-37). The

Tenth Circuit inZuchelheld that the evidence was sufficidot the jury to find that the use of

deadly force was not objectively reasonab&ee id. (citing Zuche|] 997 F.2d at 736).



Accordingly, unlike in the Ninth Circuit, Tenth Circuit case law Zimichel “specifically
established that where an officer had reasdpet®ve that a suspect wanly holding a knife,

not a gun, and the suspect was not charging tlheeoand had made nslicing or stabbing
motions toward him, that it vgaunreasonable for the officer to use deadly force against the
suspect."Tenorig 802 F.3d at 1165-66 (quotingalker, 451 F.3d at 1160).

The Supreme Court idiseladid not decide that the ofer acted congtitionally. Had it
done so, the Court’s analysis herein might beedtffit. Instead, the Supreme Court held that it
was not clearly established by Supreme CourfNorth Circuit precedenthat the officer's
actions were unconstitutional. “Ordinarily, in order the law to be clearly established, there
must be a Supreme Count Tenth Circuit decision on poinor the clearly established weight of
authority from other courts must have fouhé law to be as the plaintiff maintain®8écker v.
Bateman 709 F.3d 1019, 1023 (10th Cir. 2013) (quotMgrris v. Noe 672 F.3d 1185, 1196
(10th Cir. 2012) (italis added). The Supren@ourt’'s analysis irKiselathat Supreme Court and
Ninth Circuit precedent was not sufficiently cléarrender the officer’s actions a clear violation
of law does not compel the same result in this circuit, because it did not analyze the clearly
established law in the Tenth Circuit.

In this case on appeal, the Tenth Circuit held that, under the facts as construed in
Plaintiff's favor that were befor¢he district court, it was ehrly established that Defendant
Pitzer violated the Fourth Amendment. It didlspexamining a case with similar facts, not by
relying on a case stating law géneral applicability. The cases upon which it relied predated the
events at issue hern€iselathus did not effectively overruleenorioor amount to an intervening

change in controlling law. This Court thesed continues to be bound by the Tenth Circuit



decision inTenorio v. Pitzer 802 F.3d 1160, and will deny Def#ant Pitzer's motion for
reconsideration.
IV. MOTION FOR SEPARATE TRIALS

Defendants have moved to bifurcate thel to& Plaintiffs municipal liability claim
against the City from the trial of Plaintiffexcessive force claim against Defendant Pitzer.
Defendants argue two trials will be more eamnmal because the municipal liability claim is
dependent upon whether liability fisst assessed against DefendBitkzer, so if a jury finds for
Defendant Pitzer, there is no need to presevidence on the municipal liability claim.
Defendants anticipate Plaintiff will attempt psove his municipal liability claim through the
introduction of evidence of internal affairs complaints against and investigations of Defendant
Pitzer, as well as portis of the April 10, 2014 letter frorthe United States Department of
Justice (“DOJ letter”) regandg the Albuquerque Police Departntis policies and practices
regarding the use of force. Defendants argue diwidence is not relevant under the Fourth
Amendment’s objective standard to determineetiibr Defendant Pitzer used excessive force
during the incident imuestion and would caukén unfair prejudice.

Plaintiff asserts that Defendants’ cont®rcan be mitigated by introducing limiting
instructions at appropriate time&uring one trial, or by emparadi one jury and trying the case
in two phases. Plaintiff contends his claim agaiDefendant Pitzer is inseparable from the
culture in which he operated.

This Court has discretion to grant sepatatds under Federal Rule of Civil Procedure
42(b) upon consideration of the need to préwiay and prejudice and promote convenience,
expedition, and economy. In the present case, caetplseparate trialaill not prevent delay

and will not be conducive to convenience or econafthe Court. Bifurcation of counts into



phases, however, will streamlineethresentation of evidence aghe excessive force claim, and
potentially render superfluous the introductionegfdence as to municipal liability, should the
jury not find for Plaintiff in the first phase. Mareer, the Court finds that evidence relevant to
the municipal liability claim but not relevatd the excessive force claim could cause unfair
prejudice to Defendant Pitzer when the jury insidering whether his use fafrce on the date in
guestion was unreasonable. Bifurcation will produce a fairer trial for both parties because “it will
eliminate the significant problem of unfair gudice resulting fromintroducing evidence
admissible on one claim yet totally inadmissibfeall others,” while pventing the possibility

of evidence otherwise admissible on the munidipaility claim “from being excluded under a
403 analysis because of potenpegjudice to the other claims$Barr v. City of Albuquerquel2-
cv-1109-GBW-RHS, Order 3 (ECF No. 262)lfl Oct. 16, 2014) (bifurcating battery and
excessive force claims against officer from negligent superviseom egainst city).

Accordingly, the Court will deny Defendantsequest for separate trials, but will
bifurcate one trial into two phases before the spme In the first portion, the jury will consider
evidence relevant to whether Defendant Pitzedusxcessive force. Evidence pertaining to the
municipal liability claim against the City will be presented in the second phase, should it be
necessary.

V. MOTION TO EXCLUDE

Plaintiff has retained Roger A. Clark, 2¥-year veteran of &éhLos Angeles County
Sheriff's Department, to render gart opinions in this case @olice procedures and training
regarding use of force. Clark Report 12, FEQo. 171-1. Defendants gare that Mr. Clark’s
opinions should be excluded because he lacksxperise in dealing with the mentally ill and

trajectory analysis. Additionally, Dendants assert that his opinicare flawed because they are



based in part on legal conslans, flawed assumptions, and/or unreliable information.
A. STANDARD

Federal Rule of Evidence 702 governs #umissibility of expert testimony. Fed. R.
Evid. 702. A witness, qualified by knowledge, skélkperience, training, or education, may offer
an opinion so long as the following conditions are met:

(a) the expert’s scientific, tenltal, or other spealized knowledge wilhelp the trier of

fact to understand the evidenca@determine a fact in issue;

(b) the testimony is based upsuifficient facts or data;

(c) the testimony is the product ofiedle principles and methods; and

(d) the expert has reliably dpgal the principles and methotisthe facts of the case.

Id. Rule 702 incorporates the principlesdubert v. Merrell Dow Pharmaceuticals, In&09

U.S. 579 (1993), andumho Tire Co., Ltd. v. Carmichad26 U.S. 137 (1999), to ensure that
proffered expert testimony, evemn-scientific and >@erience-based expadstimony, is both
relevant and reliable. Fed. R. Evid. 702, 2000 Amendments. “The focus, of course, must be
solely on principles and methodology, nottbe conclusions that they generat®dubert 509

U.S. at 595.

To determine whether an expert opinionagmissible, the districtourt performs the
following two-step analysis: (1) the court must determine whether the expert is qualified by
knowledge, skill, experience, traiginor education to render an ojoin, and (2) if the expert is
so qualified, the court must determine whetlige expert’s opinionis reliable under the
principles set forth ilDaubert 103 Investors |, L.P. v. Square D Cd70 F.3d 985, 990 (10th
Cir. 2006). Dauberts general holding setting forth thedige’s gate-keepingbligation applies
not only to testimony based on suiéic knowledge, but &lo to testimony based on technical or

other specialized knowledg&umho Tire 526 U.S. at 141. Trial courts have equally broad

discretion in both determining the reliabilignd admissibility of epert testimony and in



deciding how to assess an expert’s reliabilitgluding what procedures to use in making that
assessmentnited States v. Velard@14 F.3d 1204, 1208-09 (10th Cir. 2000). So long as the
district court has enough evidencepterform its duty in assessingethelevance and reliability of
an expert’'s proposed testimony, a hearing is not requed.United States v. Call29 F.3d
1402, 1405 (10th Cir. 1997). The proponent ofakpert bears the burden by a preponderance of
the evidence to establish that the regnents for admissibility have been nfeee United States
v. Nacchig 555 F.3d 1234, 1241, 1251 (10th Cir. 2009).
B. ANALYSIS

As an initial matter, the Court finds based ttve record before it that Mr. Clark has
extensive training, experience, aspkcialized knowledgia the field of lawenforcement tactics,
practices, and procedures the use of forc&eeClark Report 13-16, ECF No. 171-1. The Court
will therefore turn tahe specific objections by Defdants to Mr. Clark’s testimony.

1. Mental illness opinion

Mr. Clark opined in his report that law fencement officers are trained on methods and
means for responding to “calls for assistance with mentally ill subjects.” Clark Report 11, ECF
No. 171-1. He explained that none of the officen scene “followed thexpected and required
tactical protocols necessary for dealing witmantally impaired, suicidal and possibly armed
(with a knife) subject.1d. at 5. Mr. Clark explained his rev of the New Mexico Peace Officer
Standards and Training (“POSTtpaterial regarding mentallil and/or menally impaired
persons and what the acceptable and trained aacdsponse should have been when dealing

with Mr. Tenorio.See idat 7-10. He opined that Mr. Tenoras a mentally disturbed man who

! The evidence in the recordssfficient to enable the Court to perfoits gatekeeping duty. Because it is a party’s
burden to request an evidentiary hearing, and nonerevagsted, the Court will rule on the motion based on the
briefs and evidence in the recoBke United States v. Nacchi®5 F.3d 1234, 1253-56 (10th Cir. 2009) (explaining
burden is on proponent of expert to reqizstiberthearing).

10



had only threatened himself and officers shduwdde followed the reqred tactics to include
meaningful de-escalatiotd. at 8.

Defendants contend that there is no evigethat Mr. Tenorio was diagnosed with a
mental illness, and Mr. Clark does not have etxpe dealing with “mentally ill subjects” and
cannot render an opinion on whatlsmeone is mentally ill. &intiff responds that Mr. Clark
did not diagnose Plaintiff as mentally ill, but i$enging to methods and procedures to be used in
responding to subjects who are opegr mentally ill or in crisis.

Mr. Clark does not have expertise to rende opinion on whether Mr. Tenorio was in
fact mentally ill, which Plaintiff admits. A®laintiff points out, however, he has training on
patrol tactics, investigation, apprehension methods and procedures, investigations into use-of-
force and officer-involved shootings, and reasonablenreasonable use @drce and tactics.
SeeClark Report 12-13, ECF No. 171-1. Based the record, Mr. Cld has specialized
knowledge and experience to opirabout tactics available taw enforcement officers in
situations in which police officers are engaginighva subject exhibiting signs of mental illness
or being in crisis. A police officer does not haveban expert and able to diagnose a mental
illness for him or her to conclude that law enforcement policies and training for dealing with a
situation in which they suspect mental illnesa @erson in mental health crisis may apply to the
scene at handee e.g, APD Procedural Orde2z-13, ECF No. 97-11 (“Department policy is to
provide an effective responsedituations involving gbjects who are suspected and/or verifiably
mental ill, and/or people in crisis order to avoid unnecessyaviolence....”).

The facts in the case show that officers were told that a man is drunk, he has a knife to his
own throat, he has vandalized windows and beéetent in the past, and he takes meds for

seizuresSeeMem. Op. and Order 3, ECF No. 121. A juguld find from these facts that police

11



officers at the scene should have understood Mmoiie was a person in a mental health crisis
when determining the reasonableness of Offfegzer’s actions. The @urt will therefore not
exclude Mr. Clark’s opinions on police tacticglamaining based on the argument that Mr. Clark
cannot diagnose a mental illne€¥. LeBlanc v. City of Los Angeledo. CV 04-8250 SVW
(VBKx), 2006 WL 4752614, at *10 (C.D. CaRug. 16, 2006) (permitting Roger Clark to
describe suspect as “delusional, impaired raigtht, or any other adjgve that a lay person
would use to describe” suspect, even though hsoisa medical expert, because the relevant
issue was whether officer shouldve followed certain tactics wh dealing with a suspect who
appeared delusional to them).
2. Trajectory analysis

Defendants next contend that Mr. Clark makegements concerning the trajectory path
of the bullet, but he has no tnang and expertise to offer suopinions. In his report, Mr. Clark
stated:

The trajectory of the bullet was later found to be front to back, just below the left

rib cage. The bullet pierced Mr. Tenorio, and lodged in the wall next to the

kitchen doorway. It appears that the trajectory was a straight line from Officer

Pitzer’'s hand that held the gun to thell where the bullet fragment lodged. The

trajectory of the bullet and the statements of the officers that they could not see a

knife, indicates Mr. Tenoriavould have been carryingdtknife below his waist,

and not in a threatening manner.
Clark Report 6, ECF No. 171-1. Plaintiff assdtiat Mr. Clark is nb opining regarding the
trajectory of the bullet, but merely restatingattthe investigation found concerning from where
the bullet was fired. Plaintiff argues that he fiigt offering Mr. Clark asn expert concerning
trajectory of the bullet, and MClark’s statement was not oféel as an opinion on the bullet's

trajectory.” Pl.’'s Resp. 8, ECNo. 173. Given that Plaintiff lsaacknowledged that Mr. Clark

does not have expertise on bultedjectory analysis, the Couwtill exclude Mr. Clark from

12



offering any opinions drawing conclusions frothe bullet trajectory information in the
investigation.
3. Lesslethal optionsopinion

In his report, Mr. Clark opirge “Officer Pitzer knew that hiead other officers who were
armed with less-lethal options. However, ieuliof pursuing those various less-than-lethal
options Officer Pitzer used the most lethacBavailable....[, which] can only be interpreted as
w[a]nton disregard for the life and safetyMf. Tenorio....” Clark Report 11, ECF No. 171-1.
Defendants argue that the law does not reqpolice use the least intrusive means, only
reasonable ones, so Mr. Clarldpinion is flawed. Defendants @itlonally assert that opining
that Officer Pizter's use of lethal force ssted a “w[a]nton disremyd” for Mr. Tenorio
impermissibly states a legal conclusion asdrps the jury’s role as factfinder.

Plaintiff acknowledges that the Fourth Ameratthdoes not require an officer to use the
least intrusive means so long as his actiongeasonable under the circatances. Indeed, it is
well established that the reasonableness stdndaler the Fourth Amendment does not require
officers to use alternative less intrusive medmadina v. Cram252 F.3d 1124, 1133 (10th Cir.
2001). The Tenth Circuit has cauted against considering lesseeans of force and evaluating
the officer’'s actions with the benefit of 20/2Mdsight instead of fronthe perspective of the
officer making a split second judgment on the scé&he'Similarly, violations of state law and
police procedure generally do not give risea 1983 claim for excessive forceMarquez v.
City of Albuquerque399 F.3d 1216, 1222 (10th Cir. 2005) (internal quotations omitted). Both
these principles stem from evalimg the actions of a police offer by that of a reasonable officer

on the scene who may be forced to make split-second judgments in difficult circumdtances.

13



In light of controlling TenthCircuit law, the Court will eglude Mr. Clark’s opinion that
“Officer Pitzer's apparenteliance on the most lethal option in a situation where less-lethal force
was appropriate and mandated, can only be irdgrg as w[a]nton disregard for the life and
safety of Mr. Tenorio.” The refence to less-lethal force beingandatory may confuse the jury
where the Fourth Amendment does not requireceffi to use the least intrusive means, just
reasonable one®dlarquez 399 F.3d at 1222. Moreover, it wduhot be proper for Mr. Clark to
render an opinion that Defendaitzer's actions were unreasable where it is based on the
concept that only the minimum amountfofce necessary is reasonable foce.Reindl v. City
of Leavenworth, Kansadlo. 04-2584-RDR, 2006 WL 263194at, *4 (D. Kan. Sept. 13, 2006)
(noting that opinion that use of baton by o#fi was not reasonable use of force would be
inadmissible “if it is based on the concept tbhaty the minimum amount dbrce necessary is
reasonable force for purposes31983 or that a violatioaf professional standardsifgso facto
a violation of § 1983").

Plaintiff nevertheless contends that Mr. Clark should be t@btestify that three of the
officers at the scene had less lethal optiond, give opinions based on his experience that the
officers could have overpowered Mr. Tenonmithout the need to shoot him. Plaintiff
additionally states, “AccordinglyMr. Clark does not thereby opinleat Defendant Pitzer's use
of lethal force was unreasonable.” Pl.’s Resp.EXDF- No. 173. A question déct for the jury in
this case is whether Mr. Tenorio was threatgnihe use of deadly force at the time Officer
Pitzer shot him. That two othefficers had less-lethaptions available in the room is relevant
to the totality of the circumstances analysiaa@ning the situation faced by Officer Pitzer and
the reasonableness of his actions. It is also igsibfie for an expert ttestify concerning what

tools and tactics reasonable officers have availablthem when facedith a situation like the

14



one here and the abilities and limitations of the respective tactics andstaiiisas the Taser and
bean-bag gunSee Zuchel v. City and County of Denv@97 F.2d 730, 742 (10th Cir. 1993)
(stating that courts generally allcexperts in police training, tacticand use of deadly force to
state opinions on whether conduct at issue liellow accepted standards in field of law
enforcement)Barr v. City of AlbuquergueNo. 12-CV-01109-GBW/RHS, Order on Motions
Relating to Expert Testimony 5, (filed O&3, 2014), ECF No. 272 (“General testimony about
tactics which are available tdficers in these situations amd which reasonable officers ought
to be aware is admissible. This would in@utkestimony about methods used to approach
subjects, de-escalation techniques and other ‘CIT’ techniques known to officers, and the
availability of cover to OfficeKelly.”). Plaintiff, however, mustake care that Mr. Clark does
not cross the line into unacceptable territory inftist phase of the trial and opine that Officer
Pitzer violated standard operatipgocedures so as not to confuse the jury on the relevant
constitutional standar&ee Tanberg v. Sholt401 F.3d 1151, 1164 (10th Cir. 2005) (“Thus, we
decline Plaintiffs' invitation here to usthe Albuquerque Police [Partment's operating
procedures as evidence of the constitutional stdrdlam the first phase of the trial, the Court
will therefore only permit the more limited opinions by Mr. Clark as to the availability of less
lethal options and tactics and that the lessaletiptions offered the dhy to overpower Mr.
Tenorio, without opining that sudéss lethal options were required.

Plaintiff additionally contends that Mr. Clashould be able to express an opinion that
Defendant Pitzer showed disreddor Mr. Tenorio’s life and safety if it is couched in terms of
conduct falling beneath accepted standardsntffancknowledges, though, that “Mr. Clark

cannot offer an expert opinion regarding a lesgandard, and will not offer testimony from him

15



regarding whether Defendant Rits actions were in ‘wantodisregard.” Pl.’s Resp. 9, ECF
No. 173.

Expert witnesses may testify about ultimateues of fact, but an expert may not state
legal conclusions drawn by appig the law to the factdJnited States v. Richtei796 F.3d
1173, 1195 (10th Cir. 2015). Although an experdy not give an impermissible legal
conclusion, an expert may give testimony that embraces an ultimate issue so long as the expert’'s
testimony assists, rather thampplants, the jury’s judgmer@ee idat 1195-96. Expert testimony
on a person’s state of mind is generally outdite expertise of an expert, and even the more
limited opinion that “Defendant Pitzer showed disregard for Plaintiff's life and safety” is an
opinion of his state of mind andappropriate expert testimon@f. United States v. Schneigder
704 F.3d 1287, 1294 (10th Cir. 2013) (“the rulls not prevent an expert from drawing
conclusions about intent, so loag the expert does not proféesknow a defendant's intent”);
DePaepe v. General Motors Cord41 F.3d 715, 720 (7th Cir. 199@)ncluding that district
court erred in allowing expert testify that company reduced aumt of padding irsun visors to
save money because he lackestiantific basis for that opinionAn expert, however, can testify
to the purpose behind certain law enforcement wtbigrotect the suspect’s life and health. Mr.
Clark, however, will be prohibited from crossing the line and usurping the jury’s function of
opining what Defendant Rir's state of mind wa<f. DePaepel4l F.3d at 720 (explaining
that expert “could give an opam as an engineer that redugithe padding saved a particular
amount of money; he might testify as an engirieat GM's explanation for the decision was not
sound (from which the jury might infer that monswgs the real reas); but he could not testify
as an experthat GM had a particular motive”).

4. Agreement with DOJ letter
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In his supplemental report, Mr. Clark offeredadditional opinion: “lentirely agree with
all of the conclusions and findings of the [Dl@tter].” Letter 1, ECF No. 126-1. He then stated
he found “especially pertinenthe following conclusions and eerpted Section IV(A) of the
DOJ letterld. at 2.

Defendants argue that the DOJ letter is $@aand challenge a number of the bases for
and the conclusions of the DOJ’s report and itsvence to this case. For example, Defendants
note that the DOJ letter does not mention the imtidé issue here, and they argue that Officer
Pitzer’s training academy recordearot deficient in terms of what required by the State of
New Mexico. Defendants argueathMr. Clark’s agreement witthe DOJ letter does not make
his opinions more reliable or admissible and usthipgury role in determining the credibility of
the documentation, if admitted.

In an Order allowing Plaintiff leave to addetbOJ letter to the record, the Court ruled:

The Court concludes that the DOJ lettentains statements about matters falling

squarely within Fed. Evid. Rule 803(8)(A)(isee McLaughlin v. Freemag013

WL 5407041*4 (N.D. Ind. 2013), and that Deéant City of Albuquergue has not

met its burden of demonstrating a gehdagk of trustworthiness, Fed. Evid.

Rule. 803(8)(B). Accordingly, Plaintiff motion will be granted and the DOJ

letter admitted for purposes of Fed. CivRrile 56(c)(1), subjedb particularized

objections to individual statements.
Order 2, ECF No. 155.

Subsequently, the Court denied théty® motion for summary judgment on the
municipal liability claim, relying extensaly on the DOJ letter. The Court explained:

The Court concludes that the DOJ’s findirthat the deficiencies in APD’s use-

of-force practices are longsiding and systemic would permit a jury to find that

APD’s chain of command has been awafebut has consciolysdisregarded, a

substantial risk that its asof-force practices are rdsog in violations of the

Fourth Amendment’s limits on the use of deadly force....

A jury could find that many of theleficiencies in APD’s use-of-force
practices identified by the DOJ were ingatied in Plaintiff's case, allowing a jury

17



to find that “the identified deficienc[# in a city’s training program [were]
closely related to the ultimate injurydHarris, 489 U.S. at 391.

...The Court concludes that on the eviderof record, a reasonable jury could

find that Plaintiff would nohave been shot but ftie longstanding and systemic

deficiencies in trainingand supervision identified bthe DOJ, and that those

deficiencies were a “moving force” in Officer Pitzer'seusf deadly force against

Plaintiff.
Mem. Op. and Order 6-8, ECFoN178. This Court has therefaa#eady found portions of the
DOJ letter relevant to and admissible for thenmipal liability claim. Defendants’ arguments
regarding the deficiencies in the DOJ letter gthtoweight, not the adssibility of Mr. Clark’s
opinions, and should be the subject of cross éxaion, not the basis favholesale exclusion.

Plaintiff asserts that Mr. @fk’s opinion expressing agreement with the DOJ letter is
shorthand for saying he relies on the DOJ lettéhdase respects to sump his opinion based on
his own knowledge, experience, and trainihgptably, Defendants chose not to depose Mr.
Clark. SeePl.’s Resp. n. 1, ECF No. 17Given Mr. Clark’s extensivexperience in the field of
law enforcement tactics, practices, and procedareshe use of force, the Court finds he is
qualified to render opinions regarding many tbe findings on use of force policies and
procedures contained in the DOJ letter. Mr. KClaill need to explain how he reaches agreement
with certain portions of the DOJ letter, ing his specialized knowledge, training, and
experience, before the introduction of eachhe$ opinions. The Court nonetheless is not
convinced on the record before it that Mr. Clark will be unable to do so. Accordingly, subject to
Plaintiff laying an adequate fourittan for Mr. Clark’s opinions regding the DOJ letter at trial,
the Court will not exclude his opinions wholeséiem the second phase of the trial, should it
occur. This decision does notepent Defendants from raisingrpaularized objections to Mr.

Clark’s opinions or the relence thereof at trial.

IT ISTHEREFORE ORDERED that:
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1.

Defendant Brian Pitzer's Motion tReconsider, and Memorandum in Support

(ECF No. 185) is DENIED.

2.

Defendants’ Motion for Separate Trials and Memorandum in SuppGf (No.

170) is GRANTED IN PART AND DENIED IN PART as follows:

3.

a. Defendants’ request to bifurcate one trial into two separate trials before two

separate jury panels BENIED.

. Defendants’ request to bifurcate GRANTED to the limited extent that the

Court will bifurcate one trial into phasesfbee the same jury: first, the jury will
consider evidence relevant to whetti2efendant Pitzer used excessive force
(Count I); and second, the jury will consrdevidence pertaining to the municipal
liability claim (Count Il), should it be necessary.

Defendants’ Daubert Motion, and Memadum in Support, Requesting to

Exclude Testimony of Plaintif§ Expert Roger A. ClarkECF No. 171) is GRANTED IN

PART AND DENIED IN PART as follows:

a. The Court wilGRANT Defendants’ request to exde Mr. Clarkfrom offering

any opinions drawing conclusions from the bullet trajectory information in the

investigation.

. The Court wWilGRANT Defendants’ request to exclude Mr. Clark’s opinion that

“Officer Pitzer’'s apparent reliance on thest lethal option in a situation where
less-lethal force was appropriate anthndated, can only beterpreted as
w[a]nton disregard for the life and sgfeof Mr. Tenorio,” his opinion that

“Defendant Pitzer showed disregard for Ridi’s life and safety,” and in the first
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phase of trial, any opinions that Defendant Pitzer violated standard operating
procedures.

c. The Court will otherwis®ENY Defendants’ motion to exclude testimony of Mr.
Clark, subject to the requisi foundational evidence being laid at trial and to

particularized objeabns made at trial.

R |

UNﬂTED STATESDISTRICT JUDGE
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