Muller v. Vilsack et al Doc. 305

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
MILOSLAV MULLER,

Plaintiff,
V. No. 13-CV-431 MCA/KK

TOM VILSACK, SECRETARY,
U.S. DEPARTMENT OF
AGRICULTURE, et al.

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court obefendant Tom Vilsack'sMlotion for
Summary Judgment ar®upporting Memorandum[Doc. 258] Having considered the
parties’ submissions, the relevant law, anteowise being fully advised in the premises,
the Court herebGRANT S theMotion.

BACKGROUND

In this suit, Plaintiffpro sesues Secretary of the Depaent of Agriculture Tom
Vilsack' and others for claims arising fromaRitiff’'s employment as a Veterinary
Medical Officer and Area Epidemiology Qfer with the Department of Agriculture,

Animal Plant Health Inspection Services (APHIS) for that&of New Mexicd. [Doc.

1 Mr. Vilsack is no longer the Secretarytbfe Department of Agriculture. The Agency
has not yet moved to substitute the currexdr&tary of the Department of Agriculture.

2 This is Plaintiff's second lawsuit againsetBecretary of the Department of Agriculture
arising from his employment.Muller v. Vilsack et a] Civ. No. 12-1136 RB/LFG
(D.N.M). Plaintiff moved to withdraw his pvious complaint because he was unable to
serve certain defendants (othearttVilsack). [Doc. 166, p. 2]

1

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2013cv00431/275372/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2013cv00431/275372/305/
https://dockets.justia.com/

141, 99 23, 28] Prior to filing this suiBlaintiff filed three administrative claims
concerning the matters in hecond Amended Complaioc. 141]: APHIS 2008-
00060, APHIS 2008-00783, amdPHIS 2008-00027. Earlier ithese proceedings, this
Court dismissed Plaintiff's claims ariginfrom Plaintiff’'s Administrative Complaint
APHIS-2008-00060 (relating to Plaintiff's tenmation) as untimelypecause Plaintiff did
not file those claims within the 30-day Iltation period set forthn the Civil Service
Reform Act. [Doc. 141, Y 14-15; Doc6d, p. 10] Accordingly, the only claims
remaining against Defendant Vilsack werefseth in Administratve Complaints APHIS
2008-0073 (hereafter Complaint 783) andHA® 2008-00027 (heréar, Complaint 275,
which both allege unlawful retaliation contra42 U.S.C. § 2000e-3. [Doc. 141, 1 328-
47]

After stating the controlling law, the Cawets out the facts pertaining to each
complaint separately, along withe Court’s analysis, below.
ANALYSIS

Review of Pro SeFilings

A district court must construe@o seplaintiff’'s pleadingdiberally and hold the
pleadings to a less stringent standard tfmmal pleadings drafted by lawyersSee
McBride v. Deer240 F.3d 1287, 1289, 1290 (10thr.c3001). While a district court may
make some allowances iffao seplaintiff fails to cite proper legal authority, confuses

various legal theories, uses poor syntax semtence construction, and is unfamiliar with

® The parties analyze these ofai by Administrative Complainand the Court will do the
same.



pleading requirements, “the court cannot take the responsibility of serving as the
litigant’s attorney in constructing argemts and searching the recordsarrett v. Selby
Connor Maddux & Janerd25 F.3d 836, 840 (10tCir. 2005). Moreovelpro separties
must follow the same rules of civilgredure that govern other litigantsl.

Summary Judgment

“Summary judgment is appropriate the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any mategial &énd that the moving party is entitled to a
judgment as a matter of law.Jones v. Kodak Med. Assistance RlIa69 F.3d 1287,
1291 (10th Cir. 1999) (internal qution marks and citation omittedjee alsoFed. R.
Civ. P. 56(a), (c). “An affidat or declaration used to pport or oppose a motion must
be made on personal knowledge, set ousféwt would be admissible in evidence, and
show that the affiant or deckant is competent to testify on the matters stated.” Fed. R.
Civ. P. 56(c)(4). “A disputedhct is ‘material’ if it mightaffect the outcome of the suit
under the governing law, andetidispute is ‘genuine’ if # evidence isuch that a
reasonable jury could return arget for the nonmoving party.MacKenzie v. City &
Cnty. of Denver414 F.3d 1266, 1273 (10th CR005) (internal quotation marks and
citation omitted). “Once the movant demonstrates no genuine issue of material fact, the
nonmovant is given wide berth” to demtmase that a factual controversy existd. The
Court views the evidence in the lighiost favorable to the nonmovariard v. Jewell
772 F.3d 1199, 1202 (10thrCR014). “Unsupported condary allegations, however,

do not create an issue of facMacKenzie414 F.3d at 1273.
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Preliminary | ssues

ConstruingPlaintiff's Response in Oppositido Secretary Vilsack’s Motion for
Summary Judgmetiberally, Plaintiff objects to thaffidavits and declaration submitted
by Defendant Vilsackin toto on the grounds that they are not made on personal
knowledge. [Doc. 263, pp. 10-11pespite the fact that Plaintiff fails to identify which
portions of which affidavits/declaration are moade on person&howledge, the Court
has taken this objection into account. Aatogly, in setting outhe facts, where the
facts come from an affidavit or declaratiore @ourt has first determined that such facts
were based on personal knowledg8ee, e.qg.Argo v. Blue Crossk Blue Shield of
Kansas, InG. 452 F.3d 1193, 1200 (10th Cir. ) (stating that to have personal
knowledge of a matter the weas must “have actually perceived or observed that which
he testifies to” (internal quaian marks and citations omitted)).

Furthermore, Plaintiff argues that, at the time he filed Responsehe had
pending motions to compel discovery Beught from Defendant Vilsack. Plaintiff
specifically argues that he neetb obtain various evidende sought pertaining to his
allegation that one of his USDA co-workezagaged in fraud dnthat there was “an
absolute collapse of the USDAiisspection activities for the presence of Scrapie infected
sheep at Hunts Meats slaughter plant . . . that supplies mutton to residents of nearby
Navajo Reservation.” [Doc.G3, pp. 2-3] He states ithevidence is “critical to
Plaintiff's claim of reckless exposure of tNee Americans to Scrapie prion proximately
caused by the USDA, and ... by the NMLBimals' deliberate fdure to enforce the

statutory Scrapie control andadication program.” []Doc. &3, p. 3] Plaintiff argues
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that this evidence will demotnate a material issue “relatéd USDA officials and State
Defendants’ liability for their racially-motated retaliatory actsagainst Plaintiff,
including their involvement in illegal activities.” [Doc. 263,5]. Plaintiff also argues
that he needed “sanitized d& documents that Plaintifieeds for comparison for lost
overtime earnings.” [Doc. 263, p. 3]

After Plaintiff filed his Response Magistrate Judge Khsd denied Plaintiff's
motion to compel evidence regarding tBerapie control and eradication program
because the requested documevdse irrelevant to Plaintiff€laims. [Doc. 276, pp. 3-
4] The Court agrees. This case is abehether Defendant Vilsack retaliated against
Plaintiff for engaging in activity protecteoy 42 U.S.C. § 20008-(protected activity
includes having “made a chardestified, assisted, or parpated in any manner in an
investigation, proceedg, or hearing under i subchapter[,]” thef®/ pertaining to an
unlawful employment practice). Evidence nefjag the purportedly fraudulent activity
by Plaintiff's co-worker and/othe Agency is immaterial teetaliation against Plaintiff
for engaging in protected activity under @ 2000e-3, and thusould not establish
any genuine issue of material fact allowingstGourt to deny summajudgment. As to
the overtime documents Plaiifitsought to compel, because the Court grants summary
judgment on the ground thabd unlawful retaliation occurreghder 42 U.S.C. § 2000e-3,
documents demonstrating damdgase irrelevant. Accordingl Plaintiff's Rule 56(d)

request is denied.

* Alternatively, Plaintiff may believe & these documentsiould demonstrate a
materially adverse employment action dyowing differential treatment of similarly
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Retaliation Claims Under 42 U.S.C. § 2000e-3

Title VII of the Civil Rights Act of 184 makes it unlawful for an employer to
retaliate against an employ&® engaging in protected adtres. 42 U.S.C. § 2000e-3.
A plaintiff can demonstrate unlawful retaliati under Title VII by either direct or
circumstantial evidence. “[Dect evidence demonstratesitnface that the employment
decision was reached forsdriminatory reasons.’'Riggs v. AirTan Airways, InG. 497
F.3d 1108, 1117 (10th Ci2007) (internal quotatiomarks and citation omittedge also
Gorny v. Salazar413 F. App’x 103, 107 (10th €i2011) (unpublished decision)
(“[Dlirect evidence of retaliton is evidence, which if edited, does not require any
inference or presumption to establish tbhatawful retaliation motivated an employer’s
action.”). No such evidends present in this case. @&mse Plaintiff relies solely on
circumstantial evidencehe must rely on théMcDonnell Douglasthree-step, burden-
shifting framework. See Twigg v. Hawker Beechcraft Corp59 F.3d 987, 998 (10th
Cir. 2011). At the first step in thfeamework, the employee must make optriana facie
case of retaliation by showing: “(1) [he ahe engaged in protected [conduct], (2) a
reasonable employee would have coesd the challenged employment action
materially adverse, and (3) a causal cotinaexisted between thgrotected activity and
the materially adverse action.Daniels v. United Parcel Serv., Ind01 F.3d 620, 638

(10th Cir. 2012) (internal qudian marks and citation omitted).

situated employees. Howevérg Agency does not dispute that allowed other employees
to attend the task force meetings, tbbsiating the need for documentation.
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The first prong of theMcDonnell Douglas prima faciease is whether the
employee engaged in protected conduct.efployee who has “made a charge, testified,
assisted, or participated in any manner inraestigation, procekng, or hearing under
this subchapter” has engaged in pragdctonduct. 42 U.S.C. § 2000e-3(s¢e also
Univ. of Texas Sw. Med. Ctr. v. NasshB3 S.Ct. 2517, 2522 (2013) (stating that Section
2000e-3 prohibits “employer retaliation on aagnt of an employee’s having opposed,
complained of, or sougihémedies for, unlawful wogkace discrimination”).

The second prong of th&lcDonnell Dougla prima facie case is that a
“reasonable employee would haf@und the challenged employment action materially
adverse.” McGowan v. City of Eufala472 F.3d 736, 74110th Cir. 2006). An
employer's action is materialfdverse under Title VII if itwell might have dissuaded a
reasonable worker from making or supgpag a charge of discrimination.Burlington N.

& Santa Fe Ry. v. Whit&48 U.S. 53, 68 (2006) (intednguotation marks and citation
omitted). “The materiality of a claimed adveraction is to be det@ined objectively;
petty slights, minor annoyances, and demfack of good manners will not deter a
reasonable worker from maig or supporting a chargd discrimination.” McGowan
472 F.3d at 742 (intaal quotation marks anztations omitted). Té Court must decide
whether an act alleged to be materialdverse meets this stdard on a case-by-case
basis. Id.

The real social impact of wkplace behavior often depends on a

constellation of surrounding circumstaacexpectations, and relationships

which are not fully captureldy a simple recitation ache words used or the
physical acts performed. . . . A schiedlehange in an employee's work



schedule may make little differende many workers, but may matter
enormously to a young motheith school-age children.

Whitg 548 U.S. at 69 (internal gqtation marks and citations atted). Thus, with regard
to changes in shift or work schedule, gaflg, the Court must decide whether such
change is “a mere inconvenience or #eration of job responsibilities [which is] not
actionable.” McGowan 472 F.3d at 742 (internal qadion marks and citation omitted)
Given this highly fact driven standard, a¢ ttummary judgment stage, the Plaintiff must
point to facts which demonstrate that a chaimgeork schedule weamore than a minor
annoyance.See id.at 742-43 (concluding that the piaif failed to demonstrate that a
reasonable person would findettaction of denial of a shift change to be materially
adverse where the plaintiff relied only teer “undefined subjdive preference” for a
shift change).

With regard to causation, the third prong of MeDonnell Douglas prima facie
case, inNassar our Supreme Court held that “Titldl retaliation claims require proof
that the desire to retaliateas the but-for cause of the challenged employment action.”
Nassar 133 S.Ct. at 2528. Our Tenth Circuit has appledsats but-for causation test
atprima faciestage of thé&/icDonnell Douglasanalysis.Ward, 772 F.3d at 1203 (stating
that the plaintiff did not meet his burden of presentipgima faciecase where he failed
to meet the but-for causation standard).

To establish a causal connection, [fHaintiff] must pesent “evidence of

circumstances that justify anfarence of retaliatory motive Williams v.

W.D. Sports, N.M., Inc 497 F.3d 1079, 1091 (10th Cir. 2007). If the

protected conduct is closely followdxy the adverse action, courts have
often inferred a causal connectioidl.



Id. Where the protected conduct took plagggicantly earlier, the Plaintiff must rely
on additional evidence to establish causatitoh; see Anderson v. Coors Brewing Co.
181 F.3d 1171, 1179 (10th rii999) (noting that a three-month period between the
protected conduct and the adverse actimas too long for a fact-finder to infer
causation). The plaintiff bears the burdeihshowing that the individual who took
adverse action against him or Herew about the pretted activity. Williams v. Rice
983 F.2d 177, 181 (10th Cir. 1993).

Once the plaintiff meets his ¢rer burden of establishingmima faciecase of
retaliation, the burden shifts tbe defendant to articulate a legitimate, nondiscriminatory
reason for its employment decision. Tldarden is “exceedingly light.” See, e.g.,
Montes v. Vail Clinic, In¢.497 F.3d 1160, 1173 (10th rC2007) (internal quotation
marks and citation omitted). “To satisfyighburden, the employeneed only produce
admissible evidence which wouldlow the trier of fact rationally to conclude that the
employment decision had not been mothby discriminatory animus.”’Anaeme V.
Diagnostek, InG.164 F.3d 1275, 1279 (10th Cir. 199%nternal quotation marks and
citation omitted). “By produng evidence (whether ultimely persuasive or not) of
nondiscriminatory reasons, [the employsdstain[s] [its] burden of production.St.
Mary’s Honor Ctr. v. Hicks509 U.S. 502, 509 (10th Cir. 1993).

If the employer proffers a legitimate, ndscriminatory reason for taking an
adverse action, the burden of persuasion thittathe Plaintiff to demonstrate that the
proffered reason is pretexual. “A plaintiff demonstrates preteshbwing either that a

discriminatory reason more likely motieat the employer or that the employer’'s
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proffered explanation is worthy of credence.”Zamora v. Elite Logistics, Inc478 F.3d
1160, 1166 (10th Cir.@7) (en banc). “In establishimgyetext, an employee can show
the employer's proffered reason was soomststent, implausible, incoherent, or
contradictory that it is unworthy of belief.Piercy v. Maketa480 F.3d 1192, 1200 (10th
Cir. 2007) (internal quotatiomarks and citations omitted).

With these standards in mind, the Cdimt turns to considring the question of
whether Plaintiff has met siinitial burden of showing @rima facie case under the
McDonnellDouglastest.

Complaint 783

The Court sets forth the follang material facts, which are either undisputed or
viewed in the light most favorable to Plaihas the nonmovant.In Complaint 783,
Plaintiff states that he complained ‘@ontinuous harassmemind retaliation from the
Agency’s management showing a pattern @fesse actions,” referring to three discrete
events. For ease of discussion, the Cal@$cribes and analyzes each event before
discussing the next event.

Plaintiff alleges’

> The parties did not attach Plaintiff's rahistrative complaints or other documents
pertaining to Plaintiffs administrative coitapts as exhibits irtheir briefing on the
Motions for Summary Judgmenin describing Plaintiffcomplaints, Defendant Vilsack
cites theSecond Amended ComplainfDoc. 258, {1 3, 5, 7] Plaintiff does not dispute
Defendant’s description of his administratisemplaints. [Doc. 263] Thus, construing
the facts in the light most favorable to Ptdfnand liberally construing his filings given
his pro sestatus, the Court recites verbatim Piidf's description of his administrative
complaints set forth in the 8@nd Amended Complaint anceéats this description as an
accurate statement of tadministrative complaints.
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329. Issue One: On May 30, 20084246 p.m., Plaintiff sent an e-mail to
Dr. John Belfrage, the USDA Western Regional Brucellosis
Epidemiologist, requesting him to resploio the Plaintiff's e-mail sent two
weeks earlier regarding the previousig-encountered issue of brucellosis
testing in the field in New Mexico. DBelfrage replied on June 3, 2008 at
[9:01 a.m.] However, he refused tppmopriately respondnd to describe
proper procedures Plaintiff asked tardly. Dr. Belfrage had duty to clarify
such issues, but he in bad-faith fd to do so irretaliation for the
Plaintiff's EEQO activity consisting fro representing a member of Isleta
Pueblo in his EEO comglat of racial discrimination against the USDA.
(ROI 783 at Exh. A, page 2; 3).

[Doc. 258, T 4; Doc. 141 (Emphasis addé&d.first, as it is not disputed, the Court
assumes that Plaintiff engagedorotected activity, that isepresentation of an employee
in his EEO complaint. Hower, Defendant Vilsack argudkat: Plaintiff has not

identified a materially adverse employmenti@t, Plaintiff cannot establish a causal
connection between his EEOtiaty and Dr. Belfrage’s actions; Dr. Belfrage has
articulated a legitimate, non-retaliatory ex@aan for his actions; and Plaintiff failed to

demonstrate pretext. [Do@58, p. 13] The Court agrees with Defendant on all

arguments.

® Plaintiff cites the ROI (the Agency’s Readoof Investigationjn his Second Amended
Complaint. Neither party athed these portions of thenaidistrative record to their
filings. It appears that Plaintiff attempted to file the enfR®I| as a stand-alone
document at the time he filed his Secgxdended Complaint, however, the Magistrate
Judge struck the docuntsrPlaintiff attempted to file because “evidence should generally
not be submitted inanjunction with pledings” and the evidence was not relevant to the
pending motions to dismiss. [Doc. 92] Thedvdrate Judge did netr in striking these
documents. It would not bepropriate for this Court to morely on properly stricken
documents, and thus the Court will not do so.
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First, the email exchange demonstréatest Dr. Belfrage advised Plaintiff under
which circumstances various actions were warrahtéfoc. 258-6, p. 4] Dr. Belfrage
also told Plaintiff to “[m]ake adecision based on sound [judgmefit]that, given
Plaintiff's education and trainingpe “should know what to dojDoc. 258-6,p. 4] and “I
am sure you can make the appropriate daeisi [Doc. 258-6, p. 1] Nothing within
these emails approaches agtion which a “reasonable empke would have found . . .
materially adverse.”"McGowan 472 F.3d at 742 (internguotation marks and citation
omitted). While Plaintiff claims that Dr. BHehge had a duty to “ctdy such issues,”
[Doc. 141, § 329] he has produced no ewck of such a duty, particularly given
Plaintiff's education and professional dutieszurther, Dr. Belfrage’s emails advised
Plaintiff of the circumstancda which particular actions we appropriate. Accordingly,
no reasonable jury could conclude that thessails or Dr. Belfrage statements were a
materially adverse employment action.

Second, Plaintiff cannot demonstrate asad connection be®en this event and
Plaintiff's prior EEO activity. The EEO activity which Platiif relies upon with regard
to Complaint 783 is his “represent[atiof] @ member of Isleta Pueblo in his EEO

complaint of racial discrimination againgte USDA.” [Doc. 141, 1 329] However,

’ Dr. Belfrage stated “[i]f supplemental worksults in reactor classification, a trace is
[warranted]” and “tracing out card positiveghvno other titers inaiating that the animal
could be affected should hmitiate any other work.”[Doc. 258-6, p. 4]

® The Court notes that statenteby various witnesses hatygographical errors, spelling
errors, punctuation errors, grammatical errargj/or awkward phrasg. To promote the
ease of reading and in an effort to not nf@ee with the witness’s or Plaintiff's word
choice, the Court elects not to ussit]’ or bracketed correctionsith the exceptions of:
misspelled words, apostrophe related errard,the elimination of one aberrant comma.
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Plaintiff has not provided the Court withteis about this activity, including its date.
Dr. Belfrage attests that he did not know abemy of Plaintiff's pror EEO activity, and,
rather than pointing t@vidence which creates a factubdépute as to this knowledge,
Plaintiff argues that the fact that Dr. Belfrage copied his email response to Plaintiff’s
supervisor demonstrates “thar. Belfrage was aware albiopPlaintiff's] EEO activity.”
[Doc. 263, p. 13] The Court concludes tmat reasonable jury could draw the same
conclusion. Hinds v. Sprint/United Mgmt. Co523 F.3d 1187, 1203 (10th Cir. 2008)
(stating that the plaintiff nst “come forward with evience from which a reasonable
factfinder could conclude thahose who decided to firaeim had knowledge of his
protected activity”);Pioneer Ctrs. Holding Co. Emjgtock Ownership Plan & Trust v.
Alerus Fin., N.A.858 F.3d 1324, 1334 (10th Cir. 20X7A]n inference is unreasonable
if it requires a degree of speculation and eotyre that renders the factfinder’s findings a
guess or mere possibility.” (Internal brackefgotation marks ancitations omitted)).

Third, Dr. Belfrage offered a legitimatepn-discriminatory explnation of why he
responded the way he did. Hgates that he knows that Plaintiff has an advanced
university degree in epidemiology and had sgeaed training on evaluating brucellosis

titers. Plaintiff was the “Designated Brulosis Epidemiologistor New Mexico for a

° Plaintiff attaches to hiResponsa letter from the USDA to thGovernor of the Pueblo
of Isleta addressing an Isleta tribal mendéallegations of discriminatory treatment by
officials with our Animal andPlant Health Inspection Servite[Doc. 263-1, p. 49] This
letter is dated June 23, 2003, i.e., appratety five years befe Plaintiff's email
exchange with Dr. Belfrage Thus, assuming this letter has something to do with
Plaintiff's representation of the Isleta Tribmkember, it occurred years before the alleged
retaliatory acts, and thus no inface of causation can be madeee, e.g., Hind523
F.3d at 1204 (discussing the temporal pmu®y necessary for aausal inference;
pointing out that three montles longer is insufficient).
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number of years prior to 2005[Doc. 258-7, p. 1] He statdfiat he did not have all of
the facts, but Plaintiff did. [Bc. 258-7, p. 2]He stated that it veawithin Plaintiff's job
description as the DesignateduBellosis Epidemiologist to “use his best judgment based
on his overall knovedge of the cattle in his statehd that he wodl have supported
Plaintiff's decision. [Doc. 258 pp. 2-3] In other word€)r. Belfrage’s legitimate, non-
discriminatory reason for telling Plaintiff tose his best judgment was because it was
Plaintiff's job to do so.

Finally, Plaintiff has not comé&rward with evidence of ptext. Plaintiff states:
“by significantly departing from the agency’sligy that instructed D Belfrage to help
field epidemiologist with comptiated issues, as such this oiseindicative of retaliatory
pretext.” [Doc. 263, p. 13] However, Plaifithas not provided evidence of such policy.

In sum, for the above reaseriaintiff fails to meet his burden of establishing a
prima facie case that Dr. Belfrage retaliatedaagst him in violéion of 42 U.S.C.
§ 2000e-3. Alternatively, Plaintifailed to demonstrate pretext.

Next, Plaintiff alleges:

330. On May 16, 2008, at 8:53 a,man Administrative Officer Mr. Tim

Uding employed by the USDA at thelAlquerque Area Office, sent an e-

mail to all agency’s employees stemed in New Mexico notifying them

about the availability ofthe USDA sponsorednd funded Live Birds

Marketing System. On May 22, 2008akitiff approached Mr. Uding with

a verbal request to help him witpg@ication for the abve-cited training

because he needed itrfdiis professional del@ment as an Area

Epidemiology Officer in New MexicaHowever, Mr. Udig responded that

the Albuquerque Area Office had rmooney to send its employees to

trainings.

331. Later on that day at 4:08 p.m., Plaintiff sent an e-mail to Mr. Uding
with "cc” to his supervisor Dr. Pawciglibaglio, suggesting that in the
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future not to advertise #se types of training aeities if the Alouquerque
Area Office has no money to send eayges on training. Neither Mr.
Uding nor Dr. Paul Sciglibagliresponded to that e-mail.

332. Few days later, Plaintiff diseered that another USDA employee

working under the same supervisorAbuquerque Area Office, Ms. Jamie

Wells, a friend of Dr. Paul Sciglibhg who spent withhim considerable

amount of the time almost on daily baatshis office behind a closed door,

and who is also involved in thessue of the Plaintiff's wrongful

termination, was allowed to takeaining classes scheduled for next few

months in the summer 2008.

333. Therefore, becausee Agency had money fats employees training

as shows the case of Ms. Wells, whaaisimilarly situated employee to

Plaintiff in aspect to obtain careadvancement, Mr. Uding in bad-faith

falsely responded to the Plaintiff thide Albuquerque Area Office had no

money to fund trainings, in retalian for the Plaintiff's EEO activity

representing a member of Isleta Ploelm his EEO complaint of racial

discrimination against the USDA.
[Doc. 141; Doc. 258, 1 4] Again, the Courepumes that Plaintiff engaged in protected
conduct. The Court also assumes that denfAtagntiff the opportuity to attend this
training was an adverse employment actidBee White548 U.S. at 69 (noting that
excluding an employee fromtiaining which “contributes significantly to the employee’s
professional advancement” may be a mallgredverse employment action). Defendant
Vilsack does not argue that Plaintiffshaot shown a causal connection atghma facie
stage, and Dr. Sciglibéig admits that he knows of PHiff's prior EEO activity. [Doc.
258, pp. 12-13; Doc. 258-4, p] Given that Defendant deeot contest causation at the

prima facie stage, and instead relies ore teecond and third steps in tNeDonnell
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Douglas analysis [Doc. 258, pp. 12-13], tHeourt does so as well, measuring the
evidence against the bfdr causation standardVard, 772 F.3d at 120%.

Defendant’s immediate supervisor, Dr.idghbaglio, attestedthat the poultry
industry in New Mexico wasot large enough to justify spding money to send anyone
from New Mexico to Plaintiffsrequested training. [Doc. 258-p. 2] Dr. Sciglibaglio
stated that his Administrative Officer, Mr. g, sent the email advertising the training
out while Dr. Sciglibaglio was awf the office, and that if he was in the office he would
not have allowed the email to be sent. [Do@&-85p. 2] Mr. Uding attested that no one
from New Mexico went to that training and testified that there was insufficient money
in the poultry budget to sendreeone to the training. [Doc. 258-4, p. 2] This evidence
is sufficient to meet Defendant’s “exceeglly light” burden to sbw a legitimate, non-

discriminatory reason fothe employment action.See DePaula v. Easter Seals El

19 Ward does not explicitly address whether, ancewtthe district cotirshould consider
the Defendant’s proffered non-discriminataeason for the employment action and the
plaintiff's evidence of pretextWard, 772 F.3d at 1203-04. However, followikigard,

our Tenth Circuit subspiently re-affirmed théMcDonnell Douglagthree-part test, and
specifically reached its conclusion based oack lof evidence of ptext in a Title VII
retaliation case.Thomas v. Berry Plastics Carp803 F.3d 510, 514 (10th Cir. 2015)
Thus, this Court considers the second two steps dfldionnell Douglagramework. It

is noteworthy that other Circui€ourts have declined to adopYard’'s application
Nassar’s but-for causation test to the Plaintifffrima facie case because doing so
“would be tantamount to eliminating thdcDonnell Douglasramework in retaliation
cases. . . . If plaintiffs can prove but-for causation atpili@a facie stage, they will
necessarily be able to s&yistheir ultimate burden of psuasion without proceeding
through the pretext analysis. Had tNessar Court intended to retirévicDonnell
Douglasand set aside 40 years oépedent, it would have spoken plainly and clearly to
that effect.”” Carvalho-Grevious v. Delaware State Uni851 F.3d 249, 259 (3d Cir.
2017) (quoting-oster v. Univ. of Md.—E. Shqré87 F.3d 243, 251 {@ Cir. 2015)).
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Mirador, 859 F.3d 957, 970, 20MKL 2529634, *8 (10th Cir2017) (internal quotation
marks and citations omitted).

Plaintiff responds by arguing that theckgard poultry industryis important in
New Mexico and that there was a zoonotic asseoutbreak in El Paso in 2003. [Doc.
263, pp. 12-13] Platiff has not submitted record eedce, such as an affidavit or
report, of either of these facts, and thus fails to meet his evidentiary burden.
Nonetheless, even if the Court were to assuhat Plaintiff could establish these facts
because Plaintiff is a vetearian and epidemiologist, d@tiff still cannot demonstrate
pretext and thus he cannot mdédssais requirement that he demonstrate that his
protected activity was the butiff@ause of the denial of his attendance at the training.
“The relevant inquiry is not whether [the ployer’s] proffered reasons were wise, fair or
correct, but whether [it] honestly believéladbse reasons and actedgood faith upon
those beliefs.” Rivera v. City and Cnty. of Denve365 F.3d 912, 24-25 (10th Cir.
2004);see also McKnight v. Kimberly Clark Cord49 F.3d 1125,129 (10th Cir. 1998)
(“An articulated motivating reason is not corneel into pretext mehg because, with the
benefit of hindsight, it turned ot be poor business judgment.. The test is good faith
belief.”). Specifically, Plaintiff'sevidence does not demonséréihat, at the time that Dr.
Sciglibaglio denied Plaintiffsequest to attend the tramgi, Dr. Sciglibaglio knew or
believed that the training was of suféat importance to send someone from New
Mexico to it. Accordingly, Plaintiff hasiot demonstrated pretext nor shown that his
protected activity was the but-for cause of Defendant’'s employment action.

Plaintiff's final basis of retali@gon alleged in Complaint 783 is:
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334. On June 11, 200&t 11:40 a.m., Plaintiff sent an e-mail to his

supervisor Dr. Paul Sciglibaglio, reqimg to submit the Plaintiff's name

for the Designated Tuberculosis Epidelogy training class. Earlier on

that day when reading the USDA Tnaig Catalog, Plaintiff discovered

that he as an Area Emhiology Officer and a Bsmgnated Tuberculosis

Epidemiologist for New Mexico, in @aordance with ta USDA policy he

had to have this type of mandatorgiting at every two years. However, in

contrary to the agency’s own policy,aititiff realized that he received the

last mandatory Designated Tubewsis Epidemiology training three and

half years earlier. However, Dr. Pauli@ibaglio refused to respond to the

Plaintiff's request in retaliation for éhPlaintiff s EEO activity representing

a member of Isleta Pueblo in his @Eomplaint of racial discrimination

against the USDA.

[Doc. 141; Doc. 258, 1 4] Dendant argues: that Plaintlias not demonstrated that the
denial of Plaintiff’'s request to attend thisining is a materially adverse employment
action; that Defendant has articulated a legitimate non-retali@gplanation for the
Agency’s action; and that Plaintiff has faileddemonstrate pretext. [Doc. 258, p. 16]
The Court assumes that the denial of tlaning was a materilgl adverse employment
action. Nonetheless, the Court agregth Defendant’s latter two arguments.

Plaintiff's immediate supervis, Dr. Sciglibaglio, attestethat he did not respond
to Plaintiff's request because 1) he waadly preparing to remove Plaintiff from his
position, and he in fact issued the NoticsPobposed Removal two gs after Plaintiff's
email, putting Plaintiff on administrative leanat that time; and 2) Plaintiff had missed
the deadline to register for the training dgyproximately three weeks. [Doc. 258-5, pp.
2-3] Both explanations are legitimatapn-discriminatory reasons for denying the

training. Plaintiff offers nocargument or evidence thatefe reasons were pretextual.

[Doc. 263; Doc. 263-1, pp. 5, 6] Having il to demonstrate pretext, Plaintiff cannot
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demonstrate but-for causation. Accordingkthe Court cannot conclude that the
complained of actin was retaliatory.

In sum, Plaintiff has not met his burdendd#monstrating a queésn of fact that
any of the complained-of actioset forth in Complaint 783 we retaliatory contrary to
42 U.S.C. 8§ 2000e-3nd thus Defendant Vilsack entitled to summary judgment on
these claimsSee Jonesl69 F.3d at 1291.

Complaint 27

With regard to Complat 27, Plaintiff states:

335. In this consolidated EEOC comiplathere are nine issues that serve
as a background evidence of tAgency’'s continuous harassment and
intimidation of Plaintif during the time period A 2007 until November
2007.

336. Issue One: On April 25, 2007akritiff was ordered to complete cattle
valuation for 101 [Cornetsne] Dairy cows by thend of April 30, 2007.
However, Plaintiff was not qualified to do that task.

337. Issue Two: On April 25, 200The Agency comnmgled records of
normal healthy cows frofCornerstone] Dairy withrecords of TB positive
cows that had to be indemnifiedha@mously increasing the amount of the
time needed for calculations.

338. Issue Three: On August 22007, the Agencyannounced the
Plaintiff's change tour ofluty without discussing thsubject with Plaintiff,
causing him to travel to his work abdck during the pk traffic hours.

339. Issue Four: On August 27, 20Q@fe Agency intetionally interfered
with the Plaintiff's ability to paicipate in the daily TB Incident
management meetings, critical tbe [Plaintiff's] work performance.

340. Issue Five: On September 19, 20bé Agency denied the Plaintiff's
request for overtime to accomplishethabor intensive TB Task Force
duties, while at the same time slanly situated employees could work
overtime on the same issues.

341. Issue Six: On September 19, 2007, the Agency publicized to co-
workers the[] denial of the &ntiff's request for overtime.

342. Issue Seven: In early Novem2€X07, the Agency cancelled previous
approval of the Plaintiff's attendancetla¢ Border Govemwr’'s Agricultural
Worktable Functional Exercise needed tlee Plaintiff's performance of his
duties, while other similarly situatemployees were allowed to attend.
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343. Issue Eight: Between June 13l &eptember 22, 2007, the Agency

intentionally wrongfully accused Plaintiff of violating regulations and

allowing illegal movement of cattieom New Mexico to California.

344. 1ssue Nine: On July 12, 2007 rithg the performancesview with the

Proposing and Deciding Oéfial, Plaintiff was inforned that his new duties

would include calculation of cattle values without obtaining the appropriate

training.
[Doc. 141] The Court first addsses Issues 1-7 and Issua®they primarily involve Dr.
Sciglibaglio, Plaintiff's immedite supervisor. The Court addresses Issue 8 separately.

Defendant does not dispute that Riéi engaged in protected activity. [Doc.
258-5, pp. 1, 3] Nonetheless, the Court assumes that Plaintiff engaged in protected
activity. Defendant disputes that most o thctions of which Plaintiff complains were
materially adverse. [Doc258, pp. 16-23] Howeveltaking into account the facts
disputed by Plaintiff and viemg the evidence in the lighhost favorable to him, the
Court assumes that each of the actionsrde=tt in Issues 1-7ra 9, alone and taken
together, are materially adverse employmetibas. [Doc. 263, ppl3-16] Thus, the
Court must consider whether Plaintiff has destrated causation. toing so, the Court

considers Defendant’s proffered causal $dsr the action (i.e., the legitimate, non-

discriminatory basis for the action) andaidliff's responsive evidence, if any.

1 In Dr. Sciglibaglio’s Affidavit, he states: “I understandrfr the investigator that the
Complainant contends he was discriminateairag} for engaging iprotected activity by
reporting in previous EEO cases that MichBiiman and | falsifiedur job applications
and that Mr. Braman falsified other documte including laboratory reports for scrapie
prion detection, with my approval[Doc. 258-5, p. 3] Plairti also refers to this alleged
falsification by Mr. Bramanwhich Plaintiff contends “rddessly endangered health and
well-being of Native Americans residing ddavajo Reservation,” and was racially
motivated. [Doc. 263, pp. 4-5]
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Considering such evidence, the Court daetees whether Plaintiff has proffered
evidence of but-for causatioMNassar 133 S.Ct. at 2528.

Defendant offers the followg reasons for each employment action. As to Issue
1, Dr. Sciglibaglio’s directive that Plaintiffalue 101 cattle, Dr. Sdigaglio states in his
declaration that his understing of Agency policy is thatcontrary to Plaintiff's
assertion, a compensation specialist wat required nor would the agency hire one
except when dealing witlarge herds, i.e., 1000 head attle or more. [Doc. 258-2,
19 5-10] Dr. Sciglibaglio characterizes thiemorandum upon which Plaintiff relies as
outdated, and he cites to an Agencynibeandum which replaced the Memorandum
upon which Plaintiff relies. [Doc. 258-211 11, 12] However, the replacement
Memorandum was issued three months diterSciglibaglio assigned Plaintiff the task
of valuation, making this argument unpersuasijDoc. 258-2, 11 4, 12] Dr. Sciglibaglio
further states that he honestly believed thattask fell within Rdintiff's duties and also
that Dr. Meyer, the “approving authority fmmdemnity requests,” would review the value
ascribed by Plaintiff. [Doc. & 11 12, 15] Because th@@t defers to an employer’s
reasonable beliefs, this explanation is sufficient to articulate a legitimate, non-
discriminatory basis for Defendant’s actioBven if Dr. Sciglibagliowas incorrect as to
Agency policy, Defendant metheless met his burden efating a legitimate, non-
discriminatory reason for the assignment. e T@ourt’s “role is toprevent intentional
discriminatory . . . practices, not totaas a ‘super personnéepartment,’ second

guessing employers’ honestly held (evererroneous) business judgmentsYoung V.
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Dillon Cos., Inc, 468 F.3d 1243, 1250 (10th Cir. 2006%cordRiverg 365 F.3d at 924-
25.

In Issue 2, Plaintiff acaes the Agency of intentionally comingling 68 healthy
cow records with 101 potentiallfB positive cow records. [Doc. 141, § 337] In
response, Defendant submite thffidavit of Dr. Sue Westomlaintiff’'s co-worker, who
stated that: she was taskeih obtaining the records from the daighe asked the dairy
only for the records pertainirig the 101 potentiallffB positive cows; and the dairy only
provided 101 records. [Do@58-8, pp. 3-4] However, Dr. Sciglibaglio appears to
concede that the records given to Plaintiff included records for 169 cows. [Doc. 258-2,
1 18] Dr. Sciglibaglio statebat it appears that, despitetAgency’s request for only the
records for the 101 cow$,the dairy provided records rfd69 cows, but the Agency
“does not have any control ewthe producer’s records éiow they are submitted to
us.” [Doc. 258-2, § 18] Assuming Plaintiffas given 169 records, Plaintiff offers no
evidence to dispute that Agenownly requested the recortty the 101 cows which were
potentially TB positive. [Doc258-2,  18; Doc258-8, pp. 3-4] Moreover, Dr.
Sciglibaglio stated thatesolving the issue was a simplatter of cross-referencing the
Agency'’s spreadsheetné therefore the additional recordsl not “greatly increase the
amount of work necessary to prepare theemnity requests.” [Doc. 258-2, 11 19-21]
Thus, even assuming that the inclusion ofe&8a records withirthe records which Dr.

Sciglibaglio asked Plaintiff taeview was a materially adrse action, the Agency’s

12 This is an instanci which the basis obr. Sciglibaglio’s persnal knowledge is not
given. However, his belief supgs Plaintiff's case, and reaving the facts in the light
most favorable to Plaintiff, therefore t@urt will not disregarded the statement.
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description of the action as anintended and unfortunate butnor issue is a legitimate,
non-discriminatory explanatidior the Agency’s action.

In Issue 3, Plaintiff compins that his work hours we changed. [Doc. 141,
1 338] Dr. Sciglibaglio statethat he changed Plaintiff's work hours from 9:00 a.m. to
5:30 p.m. to 8:00 a.m. to 4:30 p.m. [Doc8ZK 1 22] He states that he did so, along
with changing other key personnel’s hourbégin at 8:00 or earlier, “to better serve our
Agency, State Officials and osgtakeholders,” including field staff “who began working
earlier in the day.” [Doc. 258, {1 22, 25] H&ted that when &htiff was not in the
office from 8:00 to 9:00 a.m., other employ&esuld “have to try and field calls” without
sufficient information, but th@scalls “could have been addsed by the Plaintiff had he
been at the office earlier.” [&. 258-2, | 22] This is kegitimate, non-discriminatory
explanation for the Agncy’s action.

In Issue 4, Plaintiff compins that when B Sciglibaglio changed his work hours,
the Agency also interfered with his ability to participate in daily Tuberculosis Taskforce
Incident Management meetings, which lasbegond 4:30. [Docl41, § 339; Doc. 263,
p. 14] Dr. Sciglibagliaresponded by explaining thahie allowed Plaintiff to attend the
meetings if he requested overtime in athg Plaintiff was not a member of the
taskforce—his participation was to allow him gain experience, tprovide assistance,
and to be a resource the taskforce if neestl; that the taskforcemoved to Clovis six
weeks after it was formed because it was sdbugeal with an infetion in Clovis; and
that the taskforce was created July 2007 and disbanden early November 2007.

[Doc. 258-2, 11 27-31] Plaintifesponds by attaching Dr. i§kbaglio’s original email
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containing the change in workours for several employees, including Plaintiff, and
which stated that employees must notifynhin advance when geesting “a change in
scheduled tour of duty hours” and that eoygles were not allowed to stay after hours or
perform work duties on theown time. [Doc. 263-1, pp. 167] However, with regard

to particular overtime requests to atten@ thB taskforce meetings, while Plaintiff
attaches evidence that Dr. i§@ibaglio denied 8 initial request for overtime “each
working day,” Dr. Sciglibaglicattached evidence showittigat he ultinately approved
Plaintiff's subsequent de-specific requests. [Doc. 2634.,20; Doc. 258-3pp. 5-8] It

is difficult to find an adverse employment action here, because Dr. Sciglibaglio allowed
Plaintiff to attend the meeiys, even though he was ndiaakforce member, and because
Dr. Sciglibaglio ultimately pproved Plainfi’'s overtime requests. Nonetheless, the
Court will assume that thieitial denial of overtime was an adverse action. In this case,
Defendant has offered three legitimate, nasedminatory explanations for the action,
specifically, that Plaintiff failed to make aespfic overtime request, that Plaintiff was not

a member of the taskforce, and that his attendance was not mandatory.

In Issue 5, Plaintiff states that he sMdenied an overtime request “to accomplish
the labor intensive TB Task Force duties,ileshat the same time similarly situated
employees could work overtime on the samedassu[Doc. 141, { 340] The email chain
provided by Dr. Sciglibagliodemonstrates that Plaiffi's overtime request was
ultimately approved.[Doc. 258-3, pp. 5-8]Further, there is no evidence that the other
employees to whom Plaintiff fers were not assigned to the taskforce. Plaintiff, however

was not assigned to the taskforce and dttendance was voluntary, and therefore
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Plaintiff has produced no evidem that he was similarly sated to the other employees.
[Doc. 258-3, p. 6] Defendant’'s expktion is a legitimate, non-discriminatory
explanation of the Agency’s action.

In Issue 6 Plaintiff conpins that, when he emadeDr. Sciglibaglio his initial
overtime request pointing out, by name,otwther co-workers whose requests were
granted, Dr. Sciglibaglio copied those eoydes on his response denying Plaintiff’s
blanket overtime request. [Doc. 141, 1 341cD#63-1, p. 19] Dr. Sciglibaglio states
that, when he assumed his rale Area Veterinarian i€harge, he “instituted a policy
that any written communicatiom which the author meéioned other staff members
should also copy those staff members on [Doc. 258-2, § 35] Hetates: *“I did not
regard a request for overtime or it being grdre denied to be a confidential matter,”
and, therefore, he copied the employeesifahad mentioned.[Doc. 258-2, § 35] Dr.
Sciglibaglio’s policy is a legitimate, nonstiriminatory explanan for his action. See
St. Mary’s Honor Ctr. 509 U.S. at 508-09 (explainirtbat the Courtannot conduct a
credibility analysis of the proffered legitineatnon-discriminatory gtanation, but that
the fact-finder must make such determinatio cases where the employee has proffered
evidence of pretext, i.e., Bence demonstrating that tipeoffered reason was not the
true reason for the employment decisiang that an unlawful reason was).

In Issue 7, Plaintiff cormpins that the Agency cancelled his previously approved
attendance at a conference that wasngoito address how the different offices
throughout the state would caimate in the event of some sort of emergency.” [Doc.

141, 1 342; Doc. 258-23 36] Dr. Sciglibaglio states thatfter he had granted Plaintiff's
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request to attend the conference, he learnedhthatould be out ofhe office. He also
determined that another employee, theedArEmergency Coordinator, had the most
compelling reason to attend the confereng®en his duties. [Doc. 258-2,  36]
Accordingly, since both DiSciglibaglio and the Area Eengency Coordinator would be
out of the office, Dr. Sciglibdgp determined that it was nessary for Plaintiff to remain

in the office to “handle and dorse requests for export cert#tes,” which must be acted
upon promptly. [Doc. 258-2, Y 36-37] i$his a legitimate, non-discriminatory
explanation for the Agency’s action.

In Issue 9, Plaintiff compins that Dr. Sciglibaglio fiormed him that “his new
duties would include calculation of cattle lwas without obtaimg the appropriate
training.” [Doc. 141, 1 344Dr. Sciglibaglio resporslhe did not inform Plaintiff that he
would “have to perform all of the indemnity lua calculations as a regular part of his
duties,” but instead remarked about Plaintiff's “failure thofw instruction.” [Doc. 258-

2, 1 38] It appears that this is in referem@®laintiff's prior protest of his assignment to
calculate the indemnity value of 101 cowasfew months before the performance
evaluation. [Doc. 258-2, 11 4, 9, 21,]138The Agency’s exm@nation that it was
discussing Plaintiff's failure téollow instructions is sufficient to state a legitimate, non-
discriminatory explanation for the Agency’s action.

Now the Court considers whether Ptdfnhas rebutted Defendant’s legitimate,
non-discriminatory explanatiorier the above actions. Plaintiff offers no evidence which
would allow a reasonable jury to disleee the proffered non-discriminatory

explanations for the employment actions. [D2@3, pp. 14-16] Issue 1 is the only issue
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for which Plaintiff has submitted evidence whiis arguably in resmse to Defendant’s
legitimate, non-discriminatoryexplanation. Plaintiff Womits a copy of an Agency
Memorandum, apparently in effect atetitime Plaintiff was asked to assign an
indemnification value to the Cornerstoneifacattle, which states that “[p]rofessional
appraisers (9 CFR 50.9) must be usecemever 10 or moranimals are involved:?
Even if Plaintiff could persuade a jury thais interpretation of the policy was correct,
Plaintiff offers no evidence to dispute f@edant’'s evidence #t Dr. Sciglibaglio
“honestly believed that the ta$&ll with the purview of [Plantiff's] duties, and that the
assignment was consistent with past prastiand policies.” [Doc. 258-2, | 15%ee
Young 468 F.3d at 1250 (stagnthat the Court does not second guess an employer’s
honestly held, even if erroneous, businestgment). Thus, with regard to Issue 1, as
well as, Issues 2-7 and 9, Plaintiff has nanpex to evidence whitwould allow a jury
to conclude that “defendant’'s expddion is unworthy of credence Reeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 147 (2000).

Further, even if Plaintiff's evidence wesafficient on its face to allow a jury to
infer that Dr. Sciglibaglio knewhat his directive to Plairif to value the Cornerstone

Dairy cattle was contrary to Agency policythe time he assignedetuuty to Plaintiff:*

3 Neither this Memorandum nor 9 C.F.R58.9 define “professional appraisers,” and
Plaintiff does not identify the source ofshtlaim that a “compengan specialist” must
perform the evaluation. It is not clear thiaintiff would not meet the definition of a
professional appraiser. Further, as Pl#istivaluation would bereviewed by “the
approving authority for indemnity requests,&th is no evidence ah Dr. Sciglibaglio’s
order would have not complied with the Memorandum.

Y The Court expressly holdsahPlaintiff's evidence is sufficient to allow such an
inference.
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Plaintiff still fails to demonstrate but-for caign. Given that Plaintiff failed to identify
the date of his protected acty Plaintiff failed to submit edence demonstrating either
a close temporal proximity between the pragdcactivity or evidence “tying the adverse
employment actions to [the plaintiff's] gecipation in theEEOC proceedings."Ward,
772 F.3d at 1203. Plaintiff has not presdrday “evidence of circumstances that justify
an inference of retaliatory motive.id. (internal quotation magkand citation omitted).
“The evidence of but-for esation must be based on maothan mere speculation,
conjecture, or surmise.1d. (internal quotation marksnd citation omitted). Applying
Ward, Plaintiff failed to point toevidence upon which a jury could conclude that his
protected activity was the butffoause of the adverse actions identified in Issues 1-7 and
9, and therefore Defendant is entittecsummary judgment on those issues.

Finally, the Court addresses Issue 8which Plaintiff complains that “[b]etween
June 13 and September 22, 2007, the Agency intentionally wrongfully accused Plaintiff
of violating regulations andllowing illegal movement of cattle from New Mexico to
California.” [Doc. 141, § 343] The actiod which Plaintiff complains involved, in
part, Dr. Varner, who attested that he is #hrea Veterinarian in Charge for California
and Nevada, and that has no direct organizational retaship to Plaitiff. [Doc. 258-
9, p. 1] He further attested that he did kiow of Plaintiff's pror EEO activity. [Doc.
258-9, p. 2] He explained thae was advised by a district office in California that some
cattle, potentially having tuberadis, had been shipped fromW#lexico to California.
Dr. Varner states that he called to speatheoNew Mexico Area Veterinarian in Charge,

i.e. Dr. Sciglibaglio, who was ouand thus he spoke to Plafhinstead. [Doc. 258-9, p.
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3] He states that he does not recall shbstance of the communications, including the
emails, but that his actions were takenctory out the Agency’snission to eradicate
bovine TB and they had notlgrto do with any prior EEQctivity by Plaintiff. [Doc.
258-9, p. 3]

Plaintiff submits several emails pertainitgythis issue. [Doc. 263-1, pp. 24-40],
The first email, dated June , 13007, from Dr. Varar to Dr. Sciglibatjo, discusses cattle
which were identified on health dificates as “CFT responder§’but the certificates
also had hand-written notes that the cattleeneddeared by Dr. Susan Weston, one of
Plaintiff's co-workers. Dr. Varner madkee following inquiriego Dr. Sciglibaglio:

1. Could you confirm whether or ndtew Mexico contacted California

Officials to gain their apmval prior to this movement?

2. What New Mexico DTE approved the movement?
3. CDFA requests a copy of the i@ma results for the 15 head of CFT

responders.
4. CDFA requests any epi informati concerning the . . . Dairy][,]
especially with reference to any connectionkmown infected herds in
New Mexico.

[Doc. 263-1, pp. 38-39] Dr. Sciglibaglio referred this enaiPlaintiff, asking Plaintiff
to respond to Dr. Varner. [Doc. 263-p, 38] Plaintiff responds, giving some
background about the dairy atiee cattle, as well as his undanding of tk appropriate
process? [Doc. 263-1, pp. 34-35] Plaintifstated that the press (which is not

identified) was changed as a precautionJume 2007 “to clear all cattle out-of-state

1> According to Dr. Varner, “[t]hge cattle are referred to aspenders, that is, they have
tested positively for bovine TBnd are suspected of having tiisease even though it has
not been conclusively establighthat they have it without fther testing.” [Doc. 258-9,
p. 2]

' Dr. Weston also responds, explaining dloeuments she had andthrocess she used.
[Doc. 263-1, p. 36]
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movements from herds that had one or more CF responders, thkoeayEpidemiology
Officer.” [Doc. 263-1, p. 35] Dr. Varner fawarded this information to other individuals,
including Dana Nelson, an ga Epidemiology Officer for Qifornia and Nevada. [Doc.
263-1, pp. 33-34] Danblelson then sent an email toreeal people, including Plaintiff,
Dr. Sciglibagio, Dr. Varner ahothers, in which he or shecalled the shipment of the
cattle “illegitimate;” raised a concern thtite cattle had now been dispersed through
central California; requested brand informatiko track the cattle; and raised a concern
with the process used and tfalure to consult “receivingtate stakeholders.” [Doc.
263-1, p. 33] The next dajpana Nelson sent another ahsating that he or she had
spoken with Dr. Meyer andPlaintiff and was “now more comfortable” with New
Mexico’s policies and that theyave been adjusted to conh to Agency requirements.
[Doc. 263-1, p. 32] Thereafter, Plaintiff sémto emails, one to Dr. Meyer on July 18,
2007, and one to Dr. Varner on September ZK)7, each containing more historical
information about the cattle and their vaccinatiostdry, and eaclguestioning the
assertion that New Mexico officials should have coeihcCalifornia officials for
approval prior to shipping the cattle. [Doc. 2B3sp. 29-32] Plaintiff provides no other
evidence pertaining to Issue Eight.

Plaintiff makes the following arguent with regard to Issue 8:

Dr. Varner initiated a 3-months lomagttern of harassment and intimidation

of Plaintiff, based on fully fabricated atges as asserted by Plaintiff in this

instant civil action, Dr. Varner, inooperation with Plaintiff's chain-of-

command, intentionally subjected MPiaff to adverse acts that sent on

Plaintiff “chilling effect”. By chargingPlaintiff with fabricated accusations
that were not based omyaagency’s policies, DVarner and Plaintiff's
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chain-of-command, significantly depadt from the agencies own policies
and regulation, indicative of retaliatory pretext.

[Doc. 263, p. 16]

Plaintiff's arguments are not well-takenFirst, Plaintiff fals to point to a
materially adverse employment actiorGee Davis v. NYS Dept. of Correctiod$
F.Supp.3d 226 (W.D.N.Y¥2014) (concluding that an allegati, even if false, which does
not result in any negative catuences is not a materialigylverse employment action);
Boyd v. Preshyterian Hosp. in City of New Yaotk0 F.Supp.2d 552, 537 (S.D.N.Y.
2001) (same). Second, Defendant has subongtteegitimate, non-discriminatory reason
for the emails, i.e, “carryingut the Agency’s mission to eradicate bovine TB.” [Doc.
258-9, p. 3] Third, Plairfi fails to demonstrate causatioRlaintiff submits no evidence
that anyone concerned withetlcattle shipment knew aboutakitiff's protected activity.
None of the documen®Blaintiff provided ontheir face indicate that any of the persons
raising concern with the cattle shipped Galifornia were raising concerns because
Plaintiff had engaged in protected activitjor does Plaintiff ex@ain how the Agency’s
proffered explanation is pretextual. ThOgfendant is entitled to summary judgment on
Issue 8.See Nassarl33 S.Ct. at 2517 (“Title VII retaltion claims require proof that the
desire to retaliate was the but-for caws the challenged employment action.”).

In sum, Plaintiff failed to meet his burdehdemonstrating a “genuine issue as to
any material fact” and, therefore, Defentléis entitled to a judgment as a matter of

law.” Jones 169 F.3d at 1291 (10th Cir. 1998@xcordFed. R. Civ. P. 56(a).
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CONCLUSION
WHEREFORE, for the foregoing reasons, the Co@RANTS Defendant Tom
Vilsack’s Motion for Summary Judgmeand Supporting MemorandunjDoc. 258]

SO ORDERED this 22 day of September, 2017 Albuquerque, New Mexico.

e Oln
M CHRISTINA ARMIJO
ChiefUnited Statedistrict Judge
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